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PEEFACE 


Thirty-five  years  have  elapsed  since  this  volume  was 
originally  published,  and  the  task  of  revision  has  not  been  a 
light  one.  Although  I  have  limited  my  alterations  to  matters 
of  substance,  I  think  I  may  claim  that  one-third  of  the  present 
text  is  original  matter. 

In  the  preparation  of  this  edition  I  have  pursued  the  course 
which  has  been  followed  by  a  fair  measure  of  success  in  the  case 
of  my  editions  of  the  same  author's  work  on  Contracts,  namely, 
of  attempting  to  present  the  same  view  as  would  the  learned 
author  if  he  had  undertaken  the  burden.     What  he  attempted 
to  do  is  best  expressed  in  his  own  language :  "  The  present  work 
makes  no  pretence  of  competing  with  or  improving  upon  the 
existing  treatises  upon  the  various  matters  here  included  by  a 
more  complete  or  more  accurate  statement  or  discussion  of  the 
matter  of  law  ;  in  this  respect  it  aims  merely  at  giving  the  law, 
as  it  exists,  with  such  accuracy  and  completeness  as  is  reasonably 
to  be  expected  in  an  elementary  and  compendious  work.     The 
reader  is  referred  to  the  numerous  well-approved  treatises  on 
the  various  branches  of  real  property  law  for  further  details, 
and  for  the  discussion  of  special  points  of  doubt  and  difficulty. 
But  for  the  advantageous  perusal  of  those  treatises  it  is  for  the 
most  part  requisite  that  the  reader  should  be  prepared  with  a 
dear  conception  of  the  subject  in  general ;  and  the  present  work 
may,  it  is  hoped,  be  found  useful  in  contributing  some  means 
towards  the  attainment  of  such  a  conception.  ...     As  the  chief 
object  in  view  has  been   to   enforce   the   conclusion   that   the 
essential   virtue  of   a  digest  is  to   be   found   in   the   order   of 
arrangement,  it  has  not  been  thought  worth  while  to  continue 
or  adhere  to  any  strict  formality  of  style." 

I  have  attempted  to  give  a  decided  case  as  authority  for  each 
proposition.  The  chief  exceptions  are,  first,  where  I  have  failed 
to   find   or   remember   a   reported   case;    secondly,    where   the 
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proposition  is  a  deduction  from  a  number  of  previous  decisions, 
when  I  have  vouched  a  text-book  of  recognised  authority.  The 
present  edition  contains  a  reference  to  some  2,500  decided  cases, 
and  I  think  I  am  correct  in  stating  that  no  case  has  been 
retained  or  inserted  unless  I  have  perused  the  report  at  Large. 
The  references  to  Enghsh  text-books  are  to  the  last  edition, 
except  in  the  case  of  Blackstone's  Commentaries,  where  the 
reference  is  to  the  original  edition. 

A.  E.  EANDALL. 

Lincoln's  Inn, 
March,  1909. 
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(fl)  For  an  elementary  work  like  the  present,  it  has  been  considered  sufficient 
to  refer  only  to  the  more  important  statutes. 
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INTRODUCTION. 

Riglits  distinguished — -jiiri(  in  vpni^jiint  in  jwrsa/iaiii. 

Subjects  of  property  distinguished — land  and  goods. 

Projjerty  in  land  and  goods  distinguished — estates  in  land — various  uses  of 

land  as  subject  of  property — title  and  possession. 
Principles  of  the  civil  law  of  property. 
English  law  of  property  in  land — possessory  and  future  estates — difference 

between  the  English  and  the  civil  law. 
Distinction  of  things  as  real  and  personal — real  and  personal  property — 

real  and  personal  actions. 
Order    of    treatment — estates    in    land — land    as    subject  of   propertj^ — 

transfer  of  property  in  land — law  of  persons,  as  affecting  property 

in  land. 
Sources  of  English  law — law  of  freehold  tenure — law  of  customary  tenure 

— equity — uses — trusts^statute  law. 
Arrangement  of  the  work  into  Parts. 

JuEispRUDENCE  distinguishes  Eights,  using   the   term  in  the  Rights  dis- 
strict  legal  meaning,  into  the  two  classes  of  Rights  to  Things  /umjnrem^ 
and  Rights  against  Persons,  familiarly  kno^\'n  in  the  civil  law  by  and  ./Mm  in 

.  .  ,    .  .  jjergo>iain. 

the  terms  jiira  m  rem  awdjuin  iii  2^ers())i(i))i  (a). 

Rights  to  things,  jura   in  rem,   have  for  their  subject  some  Jura  in  rem. 

material  thing,    as   land   or  goods,  which  the  owner   may  use 

or   dispose  of   in    any    manner    he  pleases    within    the   limits 

prescril)ed  ])y  the  terms  of    his    right.      A  right  of    this    kind 

imi)orts  in  all  persons  generally  the  correlative  negative  duty 

of  abstaining  from  any  interference  with  the  exercise  of  it  by  the 

owner ;  and  by  enforcing  this  duty  the  law  protects  and  establishes 

the  right.     But  a  right  of  this  kind  does  not  import  any  positive 

duty  in  any  determinate  person,  or  require  any  act  or  intervention 

of  such  person  for  its  exercise  and  enjoyment  {!>). 

Of)  "  The  distinction  between  rights  in  rem  '   and  ^Jux    in  personam '   were 

— is  that  all-iiervadiiig  and  important  devised  by   the  civilians  of  the  middle 

distinction  which  has  bten  assumed  by  ages,  or  arose  in  times  still  more  recent, 

the  Roman  Institutional  writers  as  tiie  1  adopt  them  without  hesitation — for  of 

main  groundwork  of  their  arrangement  :  all  the  numerous  terms  by   which  the 

namely,  the  distinction  between  rights  distinction  is  expressed,  they  denote  it 

in   rem   and    rights    in    personam  ;    or  the    most    adequately    and     the    least 

rights     which     avail     against     persons  ambiguously."     1  Austin  Jur.,  Lect.  xiv. 

generally    or    universally,    and    rights  Comjiare  1  Ortolui  Inst.  Part  2,  tit.  2, 

which  avail  exclusively  against  ceitain  Des  Droits,  p.  63(),  11th  ed. 

or  determinate  persons.     The  terms  ^jus  (b')  1  Austin  Jur.,  Lect.  xiv. 

L.r.L.  B 
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Jura  in per- 
gonam. 


Rights  against  persons,  jura  in  personam,  on  the  other  hand, 
have  for  their  subject  an  act  or  performance  of  some  certain 
determinate  person,  as  the  payment  of  money,  the  delivery  of 
goods  and  the  Uke.  A  right  of  this  kind  imports  the  correlative 
positive  legal  duty  in  the  determinate  person  to  act  in  the  manner 
prescribed.  It  depends  for  its  exercise  or  enjoyment  upon  the 
performance  of  that  duty,  and  is  secured  by  the  legal  remedies 
provided  for  a  breach  of  performance.  This  class  of  rights 
includes  the  rights  arising  from  contracts  and  all  transactions 
of  the  nature  of  contract,  which  form  the  branch  of  law  known 
as  the  Law  of  Contracts  (f).  The  present  work  treats  of 
the  former  class  of  jura  in  rem,  and  of  only  one  subject  of 
that  class. 


The  subjects 
of  property 
distinguished. 


Land. 


Goods. 


Pi'operty  in 
laud  and 
goods  dis- 
tinguished. 

Estates  in 
land. 


Eights  to  things,  Jura  in  rem,  vary  and  are  distinguished 
according  to  the  things  or  material  subjects  in  the  use  or 
disposal  of  which  the  right  consists. 

Things,  as  subjects  of  property,  may  be  referred  to  two 
principal  kinds,  distinguished  by  qualities  inherent  in  their 
nature. 

The  one  kind,  which  may  be  designated  by  the  general  term 
Land,  is  characterised  by  the  abstract  physical  qualities  : — that 
the  subject  is  immoveable  and  indestructible  ;  that  the  use  and 
enjoyment  of  it  is  perpetual  and  uniformly  continuous. 

The  other  kind,  which  may  be  designated  by  the  general  term 
Goods,  is  characterised  by  the  qualities  : — that  they  are  moveable 
and  perishable ;  that  the  use  and  enjoyment  of  them  is  not  per- 
petual or  uniform,  but  is  transitory  and  exhaustible.  They  are, 
in  various  degrees,  consumed  or  destroyed  in  using, — qucs  in  ipso 
lisu  consumuntur. 

These  two  classes  are  designated  in  the  Eoman  civil  law  after 
their  most  characteristic  quality,  by  the  terms  "  moveable"  and 
"  immoveable," — res  mobiles  and  res  immobiles  or  qu(e  soli  sunt{d). 

The  distinctions  of  quality  in  the  subjects  of  property  form  the 
ground  of  important  differences  in  the  law. 

By  reason  of  the  perpetuity  and  uniform  continuity  of  the  use 
of  Land  the  future  use  may  be  considered  separately  from  the 
present  possession,  and  may  be  limited  or  measured  out  by 
intervals  of  time  and  treated  in  distinct  property  or  properties. 
It  is   true,  the  use  and  possession  of  land  in  specie  cannot  be 


(c)  Austin,    supra.      See    Leake    on 
Contracts. 

(d)  See  1  Ortolan  Inst.  Part  1,  tit.  2. 


Des  C!hoses,  p.  ^>'J7>  ;  Code  Civil,  liv.  ii. 
tit.  1. 
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anticipated;  it  flows  on  uniformly  and  concurrently  with  the 
progress  of  time  by  which  the  property  is  measured  out ;  bat 
though  the  possession  be  deferred,  the  future  use  or  property  is 
capable  of  presently  defined  ownership,  with  a  present  power  of 
sale  or  exchange  whereby  it  may  be  made  available  for  present 
purposes.  The  total  or  indefinite  extension,  as  to  duration,  of 
property  in  land  may  thus  be  portioned  out  by  means  of  succes- 
sive intervals  of  use  into  separate  properties,  measured  by  terms 
of  years,  or  by  lives,  or  other  specified  times  or  events  of  certain 
or  uncertain  occurrence.  In  this  manner  are  produced  the 
various  Estates  in  land  which  are  familiar,  at  least,  to  Enghsh 
Jurisprudence  (c). 

But  Goods,  as  a  class,  by  reason  of  their  transitory  and  perish-  Absolute 
able  nature  are  incapable,  except  in  a  slight  degree,  of  this  mode  ^'ooSr*'  '" 
of  treatment,  and  the  property  in  such  subjects  is,  in  general,   ^^'^  '' 
simple  and  a])solute. 

There  are,  however,  included  in  this  class  of  things  subjects  of 
various  degrees  of  permanency,  which  may,  therefore,  in  corre- 
sponding degrees  be  assimilated  to  land  in  legal  treatment. 
Accordingly,  the  general  legal  doctrine  that  the  property  in 
goods  must  be  simple  and  absolute  is  largely  qualified  by  various 
concurrent  legal  doctrines  and  principles  ;  such,  for  instance,  as 
the  law  of  bailment,  or  the  delivery  of  the  possession  of  goods 
under  contracts  for  special  and  limited  purposes.  Also  English 
Courts  of  Equity  by  means  of  the  doctrine  of  trusts  create 
temporary  and  substitutional  interests  in  property  of  this  kind  ; 
and  by  the  peculiar  equitable  doctrine  of  conversion  it  may  be 
nnpressed,  for  many  purposes,  with  the  quality  of  permanence, 
and  may  be  distributed  in  as  many  and  complicated  estates  and 
limitations  as  land  itself. 

Land,  again,   is  a  complex  subject,    subservient  to  a   great  The  various 
variety  of  beneficial  uses,  some  derived  from  the  surface,  some   "'^^  ?^  '^"''; 

f,.^,      4.1  •  1  T    1     •,  'as  subject  of 

riom  tlie  regions  above  and  below  the  surface,  some  from  the  property. 
various  productions  of  the  land,  animal,  vegetable,  and  mineral ; 
—and  some  of  the  uses  and  profits  of  land  are  so  far  independent 
and  separable  from  the  rest  that  they  may  be  appropriated  as  dis- 
tinct subjects  of  property.  Such  are  the  rights  of  taking  minerals, 
nghts  of  common,  rights  of  way,  and  numerous  other  rights  of 
usmg  land  for  profit,  or  for  mere  convenience.  Whence  arises  an 
extensive  branch  of  law  concerning  the  various  uses  and  profits 
of  land  and  their  separate  appropriation. 

1)^337^^^   ^^°'    ^^"'"""J^"""^-^   '""•^■''.    i'lowdeii,    .-.47,   at    p.   ■,:,:>;    Bacon's    Tracts, 

B   2 
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Title  and 

possession 
of  land. 


Title  and 
possession 
of  goods. 


On  the  other  hand,  the  kind  of  property  designated  hy  the 
term  goods,  while  it  comprises  many  species  of  things  each 
suhservient  to  a  distinct  purpose,  does  not  admit,  as  to  specific 
things,  of  a  like  division  into  separate  uses  and  property  ;  and 
there  is  no  corresponding  hranch  of  law  relating  thereto. 

Again,  by  reason  of  the  fixity  and  permanency  of  land  the 
difiiculty  of  ascertaining  and  identifying  any  portion  is  incon- 
siderable, and  the  title  is  conveniently  referred  to  records  and 
documentary  evidence.  Property  in  land,  with  few  exceptions, 
is  transferred  only  by  written  instruments;  while  all  future 
estates  and  interests,  which  form  so  large  a  proportion  of  that 
class  of  property,  being  incapable  of  possession,  rest  entirely 
upon  documentary  title.  Possession  of  land,  if  wrongfully  taken, 
can  always  be  restored  ;  mere  possession  is  presumptive  evidence 
of  right,  but  this  presumption  may  itself  be  rebutted  by  other 
presumptive  evidence,  and  is  of  no  efficacy  whatever  against 
proof  of  a  rightful  title ;  nor  is  prolonged  possession  of  any 
avail  except  Ity  the  operation  of  time  in  extinguishing  adverse 
claims  (/). 

On  the  other  hand,  by  reason  of  the  movealjle  and  fluctuating 
nature  of  goods  and  the  consequent  difiiculty  of  tracing  and 
identifying  them,  and  by  reason  also  of  the  use  lying  for  the 
most  part  in  consumption,  possession  is,  in  general,  taken  as 
sufficient  proof  of  property,  and  the  mere  transfer  of  posses- 
sion as  a  sufficient  act  of  conveyance.  Possession,  if  wrong- 
fully taken,  can  seldom  be  restored,  and  it  generally  happens 
that  the  only  practicable  restitution  is  by  compensation  in 
value. 


Principles  of 
the  civil  law 
of  property. 


In  the  Pioman  civil  law  and  the  systems  founded  upon  it,  as 
the  French  "  Code  Civil,"  the  capacity  of  land  to  be  appro- 
priated in  possessory  and  future  interests  is  not  directly  recog- 
nised. Property  in  land  and  in  goods  is  reduced  to  one  and 
the  same  system  of  rules,  subject  only  to  necessary  modifications 
in  detail.  Property,  strictly  so  called,  whether  in  land  or  in 
goods,  things  immoveable  or  moveable,  is  entire,  indivisible, 
and  absolute.  Plights  of  temiwrary  possession,  so  far  as  they 
are  recognised,  are  not  considered  as  infringing  upon  the 
integrity  of  property,  but   are  ranged,  together  with  rights  to 


(/)  Jayne  v.  Pricp,  .")  Taunt.  326  ; 
Axher  v.  WhUlorh,  L.  R.  1  Q.  B.  1  : 
Vatic  V.  rnnp,  L.  R.  8  Ch.  3KS  ;  42 
L.  J.  Ch.  .302  ;  Kosenbirg  v.  Ciwli,  8 
Q.    B.    D.    162;    51    L.   J.    Q.  B.    170; 


Eniitirrmm  v.  Maddiwn.  [1906]  A.  V. 
iM)  ;  i:,  L.  J.  P.  C.  ]0I»;  Pern/  v. 
riimild.  [1907]  A.  C.  7.3  ;  76  L.J.  P.  C. 
19. 
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detached  uses  and  profits,  in  a  separate  class  under  the  denomi- 
nation of  jura  ill  re  aliend  or  simply  jura  in  re  and  opposed  to  Uominium 
domimnm  or  jus  hire  propria.  A  corresponding  distinction  is  ^"^>'""^ '«'■^• 
marked  in  the  terms  corporis  doiiiinus  and  is  qui  jus  habet,  the 
former  having  2^ossessioii  and  the  latter  merel}'  a  quasi  posses- 
sion ; — also  in  the  classification  of  things  as  res  vorporales  and 
res  incorporales,  quce  in  jure  cousistunt(g). 

The  full  recognition  of  possessory  and  future  property  in  land   English  law 
may  be   said    to    constitute    the   characteristic    feature    of   the  In  iaX"^'''' 
English  system.     It  is  made  a  leading  distinction  by  Blackstone 
that  "  estates,  with  regard  to  the  time  of  their  enjoyment,  may   Possessory 
either  be  in  possession  or  in  expectancy  "  (//) ;    and  upon  this  J^t.':^"'^'^'^® 
capacity  of  sustaining  future  estates  dej^ends  all  the  intricacy 
of    limitations    occurring    in    the    settlement   and    distribution 
of  land. 

The  cause  of  this  difference  between  the  lloman  and  English    Difference 
systems  seems  to  lie  in  the  derivation  of    the   latter  from  the   iSmarand 
Feudal  system  ;  under  which  the  originally  precarious  interest  English 
of  the  tenant  became  gradually  established  as  a  fixed  estate  or        ^^^' 
property  in  the  land  as  against  the  lord,  whose  property  was 
thereby  converted  into  a  reversionary  or    future    estate.     The 
principle  of  division  of  estates  thus  instituted  was  subsequently 
worked  out  by  conveyancers  and  sanctioned  by  the  courts  to  the 
full  capacity  of  the  subject  for  such   mode  of  treatment,  and  in 
subservience,   it    must   be    presumed,   to  the  exigencies  of   the 
public.     The  Legislature  interfered  but  seldom  with  this  process 
of  development ;  and  even  its  occasional  interference  has  operated 
in  most  cases  in  aid  of  the  principle  by  facilitating  the  creation 
and  disjjosition  of  future  estates,  and  by  liberating  future  estates 
and  interests  from  their  ancient  dependance  upon  the  present 
seisin  or  possession  (i). 

On  the  other  hand,  the  English  law  of   property  in    goods,   Xo  future 
conforming  to  the  dit!erent  nature  of  the  subject,  does  not  admit  In  goods. 

((/)  2  Austin,  87Ci,  !»6."i  ;  Savigny  on  every  other  country  whoso  jurisprucleuce 
Possession,  b.  1,  §  ix.  xii.,  in  Perry's  is  of  a  feudal  extniction,  the  difference 
Transl.  7(),  131:  1  Ortolan  Inst.  ii'M't  between  real  and  personal,  or  imniove- 
^'^  .W(/.,  11th  ed.  ;  Code  Civil,  liv.  ii.  tit.  ii.,  able  and  moveable  property  is  so 
De  la  Propriete,  tit.  iii.,  De  PUsufruit,  strongly  marked,  and  the  legalqualities 
etc.  In  the  French  code  substitutions  and  incidents  of  the  two  species  of  pro- 
of ownership  are  absolutely  prohibited,  peity,  are  in  so  many  important  conse- 
Art.  896  ;  with  an  exception  in  favour  cjuences,  utterly  dissimilar,  the  distinc- 
of  children.  Art.  1048  ;  and,  where  no  tion  between  them  in  the  civil  law, 
children,  in  favour  of  brothers  and  except  in  the  term  of  j)rescription,  is 
sisters,  Art.  104'J.  seldom  discoverable."     Putlcr's  note  to 

(/()  2  Plackst.  Com.  1(53,  1st  ed.  Co.  Lit.  Utl  r/,  II.  2  ;  and  see  lb.  V.  3  ; 

(/)  "  WHiile  in  this  country,    and  in  Butler's  note  to  Fearne,  C.  K.  567. 
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Things  real 
and  personal. 


Real  antl 
personal 
property. 


Distinction 
derived  from 
real  ami 
personal 
actions. 


the  same  nioile  of  limitation.  According  to  Blackstone  : — "  By 
the  rules  of  the  antient  common  law,  there  could  he  no  future 
l)roperty,  to  take  place  in  expectancy,  created  in  personal  goods 
and  chattels;  because  being  things  transitory,  and  by  many 
accidents  subject  to  be  lost,  destroyed,  or  otherwise  impaired, 
and  the  exigencies  of  trade  requiring  also  a  frequent  circulation 
tliereof,  it  would  occasion  peri)etual  suits  and  quarrels,  and  put 
a  stop  to  the  freedom  of  commerce,  if  such  limitations  in 
remainder  were  generally  tolerated  and  allowed  "  (/.). 

Thus  it  appears  that  in  the  English  law  properly  in  land  and 
projierty  in  goods  are  regulated  upon  dilTerent  systems,  and 
require  to  be  treated  as  separate  branches  of  law. 

According  to  English  law  the  subjects  of  property  are  divided 
into  Thinfjs  real  and  'HiiiKjs  innsonal.  The  class  of  Thiiifis  real 
comprises  land,  and  all  the  se^mrate  uses,  proiils  and  interests 
in  land  which  are  capable  of  being  treated  as  separate  subjects 
of  property.  The  class  of  Tltinf/s  personal  comprises  goods  and 
all  things  moveable.  The  terms  Ileal  property  and  Personal 
properhj  follow  for  the  most  part  this  division  of  things  the 
subjects  of  property  (/).  An  estate  for  a  term  of  years,  owing  to 
an  historical  accident,  is  for  many  purposes  regarded  as  j)er- 
sonal  propert}',  and  is  accordingly  known  as  a  chattel  real,  or  a 
chattel  interest  in  land  ;  but  where  questions  of  international 
law  arise,  it  is  classed  among  immoveables,  and  the  lex  loci  rei 
sitae  furnishes  the  governing  rule  relative  to  its  transfer  and 
devolution  (///).  There  is  also  an  anomalous  property  created  by 
grants  from  the  Crown  of  annuities  payable  to  the  grantee  and 
his  heirs,  which  descend  to  the  heir,  but  are  yet  personal 
propert}'  and  may  be  disposed  of  as  su<;h  (»). 

The  terms  real  and  personal  were  originally  applied,  follow- 
ing the  civil  law,  to  actions,  which  were  distinguished  as  real 
and  personal,  in  rem  and  in  personam  :  the  former,  claiming  to 
recover  the  thing  in  speeic,  were  appropriate  to  land,  which,  as 
being  immoveable  and  indestructible,  was  always  at  hand  to 
answer  the  claim  ;  the  latter,  claiming  to  recover  compensation 
or  damages,  applied  to  injuries  to  the  person  and  property, 
including  moveable  things  as  not  being  adaptable  to  recovery  in 


(Jt)  2  Blackst.  Com.  3'J8. 

(0  2  Blaclist.  Com.  KJ,  884,  38D,  397  ; 
3  lb.  117,  144.  But  the  term  personal 
property  includes  certain  interests  in 
laud  known  .is  chattels  real,  to  lie  ex- 
plained hereafter,  and  it  further  includes 
all  rights  arising  out  of  contracts  and 
rights  of  action. 


(«/)  Frclir  V.  ('arher\j  (^Lord),  L.  It. 
If)  Eq.  4<)1  ;  Diinruii  v.  Lnwxon,  41 
Ch.  D.  394  ;  58  L.  J.  Ch.  .502  ;  Ppjji)i  v. 
Jiniyere,  [19U2]  1  Ch.  24;  71  L.  J.  C. 
39;  Re  Grussi.  [IWn]  1  Ch.  .514;  74 
L.  .J.  Ch.  341. 

(/()  Auhln  V.  Duly.  4  B.  ic  Aid.  59  ; 
llddhiirii  V.  Jpvch,  3  Beav.  450. 
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specie.  Hence  the  terms  real  and  personal  were  afterwards 
transferred  to  the  subjects  of  property,  to  the  deprivation  of 
which  such  actions  were  appropriate,  and  they  were  so  used  in 
the  time  of  Coke  {o). 

The  abstract  considerations  above  noticed  respecting  property  Order  of 
in  land  may  serve  as  a  guide  to  the  distribution  of  the   subject 
or  order  of  treatment. 

For  the  purpose  of  investigating  the  various  estates  and 
interests  which  may  be  had  in  land,  that  quality  of  the  subject 
only  need  be  considered  upon  which  the  limitation  of  estates  is 
based,  namely,  perj^etuity  and  uniformity  of  use.  Property  in 
a  subject  of  the  standard  quality  here  assumed  admits  of  varia- 
tion only  in  two  resj^ects,  namely,  in  the  quantity  or  duration  of 
the  possession,  and  in  the  time  when  the  possession  is  to  begin. 
And  accordingly  this  Part  of  the  work  will  treat  of  the  rules  of 
law  regulating  the  limitation  of  estates,  and  will  be  conveniently 
divided  into  two  Chapters  treating  respectively  of  the  limitation 
of  estates  as  to  quantity  or  duration,  and  of  the  limitation  of 
future  estates. 

But  there  occurs  at  the  outset  a  peculiar  difficulty  in  the  way  Sources  of 
of  systematic  treatment  of  any  kind,  in  the  circumstance  that  ^^  ^^ 
the  sources  of  the  law  are  not  homogeneous.  There  is  no  single 
source  or  standard  of  authority  to  which  the  law  on  all  points 
is  to  be  referred,  and  which  can  be  tacitly  assumed  on  all 
occasions,  as  the  basis  of  statement  and  argument.  There  exist 
concurrently  several  systems,  sprung  from  distinct  historical 
sources,  and  developed  independently  through  distinct  lines  of 
progress ;  framed  on  different  technical  principles  and  producing 
different  and  in  many  points  contradictory  sets  of  rules;  but 
which  combinedly  constitute  the  English  law  of  real  property. 
These  have  to  be  compared  and  duly  subordinated  in  operation 
in  order  to  discover  the  resultant  regulative  effect. 

The   various   sources    here   referred   to    may   be    summarily 
enumerated  as  follows  : — 

The  law  of  Freeholcl  tenure,  being  the  common   law  of   the 
realm,  generally  applicable  to  all  land  therein  (j)). 

The  law  of  Customani  tenure    ai^plicable  to  particular  lands  Law  of  custo- 
,       ,  1        1         £  L  mary  tenure, 

only,  which  are   commonly  known  as   lands  of   customary   or 


Law  of  free- 
hold tenure. 


(p)  Bracton,  7  ?*;  101  b-\02  h.  Accord- 
ing to  Coke.  "  goods  or  chattels  are 
either  personal  or  real.  Tersoual,  as 
beasts,  household  stuff,  and  such  like, 
called  personal,  because  for  the  most 
part  they  belong  to  the  person  of  a  man, 


or  else  for  that  they  are  to  be  recovered 
by  personal  actions.  Keal,  because  they 
couceni  the  realty,  as  terms  for  years  of 
lands  or  tenements,  and  such  like."' 
Co.  Lit.  118  6  ;  see  \h.lb,&  a. 
(^)  See  j)ost,  p.  11. 
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copyhold  tenure.  This  law,  where  it  exists,  is  concurrent  with 
the  former,  being  engrafted  upon  it  l)y  local  custom.  It  is  com- 
posed in  i)art  of  general  customs  applicable  to  all  such  lands, 
and  partly  of  special  customs  prevailing  only  in  particular 
places  (q). 

Equity.  Concurrently  with  the   above,  property  in  land  has  from  an 

early  date  been  regulated  by  the  system  of  Equity,  as  administered 
in  the  Court  of  Chancery  and  its  branches ;  which  court,  while 
recognising  tlie  rules  of  freehold  and  customar}^  tenure,  exercised 
a  jurisdiction  to  control  and  modify  their  effect,  by  compelling 
the  legal  owner  to  deal  with  the  land  at  law  according  to  the  rules 
and  principles  of  equity. 


Uses. 


Trusts. 


The  system  of  equity,  in  its  application  to  land,  may  again  be 
divided  into  tw'o  periods : — The  system  of  Uses  or  equitable  pro- 
perty before  the  passing  of  the  Statute  of  Uses.  Uses  by  that 
statute  were  converted  into  legal  estates ;  and  the  doctrines  of 
uses,  after  the  passing  of  the  statute,  became  matter  of  legal 
cognisance  and  jurisdiction. — And  the  system  of  Trusts  or 
modern  equitable  property  in  land,  which  remained  within  the 
exclusive  jurisdiction  of  the  Courts  of  Equity  (/•). 


Statute  law.  In  addition  to  the  above  systems  or  sources  of  law  there  is  to 
be  noticed  a  large  body  of  Statute  laic  by  which  they  have  been, 
sometimes  collectively,  sometimes  separately,  from  time  to  time, 
modified  and  amended.  These  statutes  may,  for  the  most  part, 
be  considered  and  treated  as  constitutive  parts  of  the  systems  to 
which  they  respectively  relate. 

In  attempting  to  construct  a  systematic  body  of  law  out  of 
these  apparently  discordant  materials  the  problem  presented  is 
to  obtain  the  compound  results  of  the  various  sources  in  the 
form  of  positive  rules,  and  to  state  and  arrange  them  in  an 
uniform  style  and  method.  But  the  rules  of  law  are  found  so 
deeply  rooted  in  their  peculiar  sources  and  so  dependent  upon 
those  sources  for  their   relative  efficacy  that   it   is   impossible 


((/)  See  post,  p.  51. 

(/•)  "  It  is  necessary  to  take  notice  of 
the  different  interests  in  land  at  this 
day.  There  are  three  kinds  :  first,  the 
estate  in  the  land  itself,  the  ancient 
common  law  fee.  Secondly,  the  use  ; 
which  was  originally  a  creature  of 
equity,  but  since  the  statute  of  uses,  it 
draws  the  estate  in  land  to  it ;  so  that 


they  are  joined  and  make  one  legal 
estate.  Thirdlj',  the  trust ;  which  the 
common  law  takes  no  notice  of,  but 
wliicli  carries  the  beneficial  interest  and 
j)rofits  in  this  court,  and  is  still  a  crea- 
ture of  equity,  as  the  use  was  before  the 
statute."  Wi'llet  v.  Sandford,  1  Ves.  sen. 
186,  per  Hardwicke,  L.  C.  See  pout, 
p.  101. 
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entirely  to  sever  the  connection  or  to  leave  the  sources  wholly 
out  of  consideration.  It  is  impossible,  for  instance,  to  give  an 
intelligible  exposition  of  freehold  property  in  land,  as  it  exists, 
without  referring  at  some  length  to  the  principles  of  feudal 
tenure  and  the  leading  statutes  and  events  which  have  brought 
it  to  its  present  form.  Estates  in  fee  simple  and  entails  can 
only  be  understood  by  referring  to  their  gradual  development. 
It  would  be  useless  to  mention  the  name  of  copyhold  or  anything 
concerning  it,  without  entering  upon  its  origin  and  derivation  in 
history.  Laws  founded  on  custom  can  only  be  explained  by 
reference  to  the  origin  and  growth  of  the  custom. 

So,  likewise,  with  the  distinctive  sources  and  nature  of  Law  and 
Equity,  the  changes  effected  by  the  Statute  of  Uses,  and  many 
other  matters  of  the  like  kind.  The  matters  essentially  require 
some  extended  explanation,  and  do  not  admit  of  a  mere  state- 
ment of  results  in  the  form  of  positive  law. 

This  difficulty,  in  dealing  with  what  may  be  described  as  the 
historical  element,  may,  it  is  conceived,  be  best  met  by  devoting 
a  separate  Part  of  the  work  to  a  concise  account  of  the  various 
Sources  of  the  law,  sufficient  to  explain  their  distinctive  origin 
and  character,  and  their  present  scope  and  operation. 
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THE    SOURCES    OF    THE    LAW. 

Chapter  I.  The  law  of   Freehold  tenure,  as  subsisting  at 
common  law. 
n.  The  law  of  Customary  tenure. 
in.  The  law  of  Uses,  as  incori^orated  in  the  common 

law  by  the  Statute  of  Uses. 
lY.  The  law  of   Trusts  and   equitable  property  in 
land. 

The  Sources  of  the  law  of  property  in  land  will  be  treated  in 
this  Part  in  the  above  order  according  to  the  arrangement 
proposed  in  the  Introduction. 
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CHAPTER   I. 
THE   LAW   OF   FREEHOLD   TENURE. 

Section     I.  Tenure. 

II.  Estates  of  freehold  tenure. 

III.  Seisin  and  conveyance  of  freehold  estates. 

IV.  Descent,  and  disposition  by  will. 

Section  I.     Tenure. 

Xenure — sub-tenure— infeuilation—sub-infeudation  —statute  quia  emjdorex. 
Manors— demesne   land— services— court    baron— creation     of    manors — 

extinction  of  manors — reputed  manors — customary  tenants  and  cus- 
tomary court. 
Services  of  tenure— Knight   service— escuage— special   forms   of  knight 

service. 

Socage  tenure— rent  service— special  forms  of  socage  tenure- burgage 
— gavelkind — ancient  demesne. 

Frankalmoign. 
Incidents   of  tenure  —  homage  —  fealty— wardship  —  marriage  —  relief— 

heriots — fines — aids — escheat. 
Statute  12  Car.  II.,  abolishing  feutlal  incidents  and  converting  tenures 

into  common  socage. 

The  law  of  freehold  tenure  is  derived  from  the  feudal  system ; 
it  still  retains  much  of  its  original  feudal  form,  and  is  exjjressed 
in  terms  and  phrases  which  can  be  interpreted  rightly  only  by 
reference  to  their  feudal  origin. 

The  feudal  system  of  property  in  land,  as  established  in  Tenure. 
England,  was  bashed  on  the  theory  that  all  land  held  by  a  subject 
was  derived  originally  by  grant  from  the  crown,  as  sovereign 
lord  or  owner  ;— that  land  could  not  be  held  by  a  subject  in 
absolute  independent  ownership,  for  such  was  the  exclusive 
prerogative  of  the  crown  ; — but  that  all  land  was  held  under 
obligation  of  duties  and  services,  imposed  either  by  force  of  law 
or  by  express  terms  of  the  grant ;  ^Yhereby  a  relation  was  con- 
stituted and  permanently  maintained  between  the  tenant  and 
the  crown  called  the  tenure  of  the  land,  characterised  by  the 
quality  of  the  duties  and  services  upon  which  the  land  was  held. 

In  like  manner  the  tenants  of  the  crown  might  grant  out  parts  sub-tenure. 
of  their  land  to  sub-tenants  upon  similar  terms  of   rendering 
services,   thereby  creating  a    sub-tenure   or   relation  of   tenure 
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between  themselves,  as  mesne  or  intermediate  lords  and  their 
grantees  as  tenants ;  but  without  affecting  the  ultimate  tenure 
under  the  crown  as  lord  jiaramoioit  (a).  A  tenure  without  the 
interposition  of  any  mesne  lord  was  called  a  tenure  in  capite  or 
tenure  in  chief  (/>).  It  does  not  appear  to  have  been  decided 
that  in  the  absence  of  proof  of  mesne  tenure,  it  will  be  presumed 
that  the  land  is  held  immediately  under  the  crown,  and  the 
existence  of  this  presumption  has  been  judicially  doubted  (c). 
If  it  ever  becomes  necessary  to  decide  the  question,  the  "incon- 
trovertible rule  of  law  that  where  the  King's  and  the  subject's 
title  concur,  the  King's  shall  be  preferred  "(t/),  would  apparently 
throw  the  burden  upon  the  party  claiming  to  be  mesne  tenant  of 
proving  a  title  superior  to  that  of  the  crown.  It  is  clear,  how- 
ever, that  so  far  back  as  the  reign  of  Edward  III.,  the  crown  in 
some  cases  made  grants  of  lands  escheated  after  an  inquest  j^ost 
mortem  (e),  and  after  office  found,  if  the  lands  were  forfeited 
upon  an  attainder  (/). 
infeudatioii.  The  estate  of  the  tenant  in  the  land  was  called  a  feud,  fief,  or 
fee  ; — the  infeudation  or  grant  was  effected  by  the  ceremony  of 
feoffment  or  delivery  of  the  land  by  the  lord  to  the  tenant  to  be 
held  by  him  upon  the  terms  then  expressed  or  implied; — and 
the  tenant  was  thereby  invested  \\'\.ih.  the  seisin  or  actual  possession 
of  the  land  (//). 

Statute  ipiia         The    power  of    sub-infeudation,    by    which   sub-tenures   were 
empforex  created,  was  taken  away  by  the  statute  Quia  emptores,  18  Ed.  I., 

sub-iiifeuda-  c.  1,  whicli  enacted  "  that  from  henceforth  it  shall  be  lawful  to 
every  freeman  to  sell  at  his  own  pleasure  his  lands  and  tene- 
ments, or  part  of  them ;  so  that  the  feoffee  shall  hold  the  same 
lands  or  tenements  of  the  chief  lord  of  the  same  fee  by  such 
service  and  customs  as  his  feoffor  held  before."  Since  this 
statute  no  tenant  can  alien  or  grant  his  fee  to  be  held  of  himself. 
The  statute  admitted  the  right  of  the  tenant  to  dispose  of  the 
fee,  but  upon  a  feoffment  being  made,  the  land  was  to  be  held  by 
the  feoffee  of  the  next  superior  lord  of  whom  the  feoffor  held 
before,  and  by  the  same  services  (//). 

(rt)  Co.   Lit.  6.">  II  ;    Hargrave's   note  (rilr.f   v.   Groier,  1  CL  k  F.  72  ;  New  S. 

(1)   lb.  ;  Co.    J^it.    1  II,    'J2   b  ;    Butler's  Walex  {Tiixatloa    Comnirfi.')  v.  I'alme); 

note    to    Co.    Lit.    IIU   «,    V.       "This  [1<J07]  A.  C.  17'J  ;  76  L.  J.  P.  C.  4L 

universality   of    tenure    is    peculiar   to  (^e)   (riiiii/e     v.     Wnudwin,     Kobiuson, 

England."     lb.   VI.  ;    Hallam,    Middle  Gavclkiml',  44,  .Jth  ed. 

Ages,  p.  IC'-l,  Gth  ed.  (/)  hiir  John  Mohjiist  Case,  6  Co.  'j  h. 

(/y)  Co.  Lit.  108  a  ;  Hargrave's  note  (i/)  Co.  Lit.  1  b,  [)  a. 

(3)  lb.  (/')  Co.  Lit.  9«  b,  143  Z/;    Braihhiw 

(d-)  Doe  V.  llcilfern,  12  East,  DC  v.  Liurmn,  4  T.  K.  442. 

{d)  See  llix  v.    Cotton,  Parker,  112  ; 
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Before  the  statute  the  tenant,  though  he  might  by  sub- 
infeudation have  created  a  new  tenure  of  himself  as  lord,  could 
not  transfer  or  get  rid  of  his  own  tenure,  with  its  attendant 
duties  and  services,  without  the  licence  of  the  lord.  The  statute, 
while  disabling  him  from  sub-infeudation,  enabled  him  freely 
and  without  licence  to  alien  his  own  tenure  (/). 

The  statute  extends  only  to  the  sale  or  alienation  of  the  entire 
fee  or  estate  in  the  land  (/r).  By  aliening  the  laud  for  a  partial 
or  less  estate,  reserving  the  ulterior  estate  in  the  fee,  a 
species  of  sub-tenure  or  imperfect  tenure  might  still  be 
created  (/). 

A  grant  of  land  from  the  crown  under  the  feudal  system  Manors, 
usually  conferred  rights  of  jurisdiction  and  other  sovereign 
rights  or  franchises  within  the  territory,  by  virtue  of  which  it 
was  constituted  a  manor.  The  larger  manors,  comprising 
inferior  manors  and  lordships  held  of  them  by  sub-infeudation, 
were,  in  eaily  times,  often  called,  with  some  slight  distinctions 
of  meaning,  Jtonours  and  Ixvouics. 

In  regard  to  territory,  a  manor  comprised  the  portions  of  the   Demesne 
fee  retained  in  possession  by  the  lord  himself,  called  the  demesne  services/ 
lands,  terrte   dominicales,   and    the   portions    granted   in    fee   to 
tenants  by  sub-infeudation  to  hold  of  the  manor  by   services, 
terrce  tenementales,  of  which  the  lord  retained  the  seignory  and 
services.     There  might  also  be  waste  land,  not  as  j^et  in  occupa-  Waste  lami. 
tion,  used  in  common  by  the  tenants  of  the  manor  for  pasturage 
and  like  purposes ;  but  the  title  remained  in  the  lord,  who  might 
from   time  to  time  approve  or  appropriate  the  waste,  subject  to 
the  rights  exercised  over  it  by  his  tenants. 

In  regard  to  jurisdiction,  the  manor  comprised  a  court  called  Court  Baron, 
the  Court  Baron  or  Lord's  Court,  having  two  distinct  branches 
or  courts.  The  superior  or  freehold  branch  of  the  court  was 
constituted  of  the  tenants  holding  fees  of  the  manor,  who  were 
bound  by  their  tenure  to  give  suit  or  service  at  the  court,  as 
judges;  and  their  jurisdiction  extended  to  pleas  concerning  the 
lands  thus  held  of  the  manor. 

The  aggregate  of  these  rights  and  incidents  constituted  a 
manor  in  the  legal  acceptation  of  the  term ;  and,  accordingly,  a 
manor  is  described  in  law  as  consisting  of  demesne  lands, 
and  seignories  and  services   anciently  united  thereto,  together 

(0  Merttens  v.  llill,  [1901]  1  Ch.  8i2  ;       cite<l. 
70  L.   J.   C.  489.     See  Co.  Lit.   43  a  ;  {k)  18  Ed.  I.  c.  1,  s.  3. 

Margrave's  note  (2)  lb.,  &  auth.  there  (/)  See^WcV^,  p.  2'J. 
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PART  I.   CHAP.  I.   THE  LAW  OF  FREEHOLD  TENURE. 


Creation  of 
niauors. 


Extinction  of 
manors. 


By  severance 
of  the 

demesnes  and 
services. 

By  extinction 
of  the 

services. 

By  failure 
of  the 
Court  Baron. 


Reputed 
manors. 


with  the  jurisdiction  of  a  court  bafoii ;  all  of  which  elements  are 
necessary  to  constitute  a  perfect  manor  (nt). 

After  the  statute  Quia  rmj^tores  no  new  manor  could  1)6  created. 
The  grant  of  a  fee  no  longer  created  a  seignory  and  tenure,  for 
the  grantee  held  of  the  superior  lord  and  not  of  the  grantor. 
The  lord,  therefore,  could  not  create  freehold  tenants  to  hold  a 
court  baron,  which  is  an  essential  element  in  the  constitution  of 
a  manor.  Moreover,  manors  are  sanctioned  only  by  prescription 
or  ancient  custom  ;  hence  the  king  himself,  though  he  can  create 
a  new  tenure,  cannot  create  a  perfect  manor  at  the  present  day 
without  statutory  confirmation  00- 

A  manor  may  become  extinguished,  as  a  perfect  manor,  by 
the  severance  of  the  demesne  lands  from  the  seignory  and 
services  of  the  lands  in  tenure ;  as,  if  the  lord  transfer  to  some 
stranger  the  services  of  all  his  tenants,  and  reserve  unto  himself 
the  demesnes ;  or,  if  he  grant  away  the  demesnes  and  reserve 
the  services.  A  manor  may  also  be  extinguished  by  the 
extinction  of  the  services ;  as  if  the  lord  purchase  all  the  land  of 
the  freeholders,  or  release  unto  his  freeholders  all  their  services  (o). 

A  manor  might  also  be  extinguished  by  faiUu-e  of  the  court 
baron.  Two  freeholders  of  the  manor,  at  least,  were  necessary  to 
hold  the  court  baron  ;  consequently,  if  this  number  of  tenants 
failed,  the  court  could  no  longer  be  constituted,  and  the  manor, 
without  a  court  baron,  ceased  legally  to  exist  (_/>). 

But  in  all  the  above  cases  of  extinction,  though  the  manor  no 
longer  exists  in  its  legal  integrity,  it  may  continue  as  a  manor 
by  repute,  nomine  tantuin  ;  and  it  may  still  be  attended  with  such 
of  the  rights  and  incidents  of  the  original  manor  as  may  remain 
unaffected  by  the  legal  extinction  {q). 

(/;/)  Perkins,  s.  070  ;  Co.  Lit.  58  a,  b  ; 
Co.  Cop.  s.  31  ;  Elton,  Cop.  pp.  9  et  seq. 
Spelman  Gloss.  "  Mauerium."  As  to  the 
distinction  of  the  demesne  lands  and 
the  lands  in  tenure,  see  Co.  Lit.  \1  a  : 
Att.-Gen.  v.  Par.w/ix,  2  Cr.  &  J.  279, 
and  the  authorities  cited  in  the  judg- 
ment. As  to  the  right  of  the  tenants 
over  the  waste  and  of  the  lord  to  approve 
the  waste,  with  and  without  the  consent 
of  the  tenants,  see  Jieffs  v.  y/iiniipsii/i, 
L.  Pi.  fi  Ch.  732  ;  Waricicli  v.  Qncen's 
Coll.,  0.rford,  L.  R.  6  Ch.  71(; ;  liinmeij 
V.  Cruddax,  62  L.  J.  Q.  B.  2ti<) ;  [18931 
1  Q.  B.  228.  On  the  origin  of 
manors,  JIaitland,  "  Uoniesday  Book  and 
Beyond,"  and  Vinagi-adoff,  "Growth  of 
the  Manor,"  may  be  usefully  consulted. 
As  to  the  resjjcctive  rights  of  lord  and 
tenant  upon  allotment  of  wastes  under 
an  enclosure  act  :  see  Devunxhirr  [Duke) 
V.  O' Con/tor, 2i  Q.  B.  D.  468  ;  Ecroydv. 


Cvulfhxrd,  [1898]  2  Ch.  3r,8. 

(/i)  Co.  Cop.  s.  31  ;  Bradx/ittiv  v. 
Laivson,  4  T.  R.  443 ;  Ddnrhefou  v. 
J)elurhp>\ns,  11  H.  L.  C.  62. 

((')  Sir  Mojilft  Fi//r,'i'x  Case,  G  Co. 
()3  a  ;  Urlac/irruia  v.  Delacheroi.t,  xujjra  ; 
lle.vell  v.  Jodrell,  2  T.  R.  415. 

ip)  Co.  Lit.  38  a  ;  Co.  Cop.  s.  31  ; 
see  Cheteicvod  v.  Crew,  Willes,  ()14  ; 
Bradxhuw  v.  Laivson,  4  T.  R.  443.  The 
jurisdiction  of  the  Court  Baron  in  writs 
of  riglit  concerning  lands  within  the 
nianoi-  was  expressly  abolished  by  3  & 
4  Will.  IV.  c.  27,  s.36,  and  in  all' other 
matters  the  court  has  been  either 
superseded  or  fallen  into  disuse.  See  a 
provision  for  the  surrender  of  manorial 
courts  in  whicli  debts  or  demands  may 
be  recovered.  The  County  Courts  Act, 
1888  (51  A:  52  Vict.  c.  43),  s.  5. 

(//)  Sonne  v.  Ireland,  10  East,  259  ; 
Steel  V.  Frickett,  2  Stark.  463.     As  to 
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It  may  here  be  mentioned  that  besides  the  freehold  tenants  Customary 
holding  fees  of  the  manor,  there  is,  in  many  manors,  a  class  of  tenant's.  ° 
tenants  occupying  parts  of  the  demesne  lands  without  acquiring 
fees  or  freehold  estates.     They  are  not  necessary  to  the  existence 
of  a  manor,  and  hold  under  a  distinct  tenure  known  as  customary 
or  copyhold  tenure,  which  forms  the  subject  of  the  next  Chapter  of 
this  part.     Corresponding  to   which  is  the  customary  branch  of  Customary 
the    Court    Baron    having   jurisdiction    over    these   customary 
tenancies  of  the  demesne  lands.     In  this  branch  of  the  court, 
the  lord  or  his  steward  is  the  judge  ;  and  it  may   still  be  held 
though  the  freehold  branch  of  the  Court  Baron  may  have  become 
extinct  (/■)■ 

Another  distinct  Court  frequently  existed  as  a  franchise  of  a  Court  Leet. 
manor  called  the  Court  Leet,  exercising  a  general  criminal  and 
administrative  jurisdiction  within  the  manor.  This  court  was 
not  a  necessary  incident  of  a  manor,  but  appertained  to  the  lord 
only  by  special  prescription  or  special  grant  of  the  franchise  from 
the  crown ;  its  jurisdiction  has  been  wholly  superseded  by  other 
courts  and  officers  (s) . 


Tenures  were  distinguished  by  the  character  of  the  services.  Services  of 
The  chief  distinction  of  services  was  between  those  of  a  military 
or  protective  character,  and  those  of  an  agricultural  or  profitable 
character ;  on  which  was  founded  the  corresponding  distinction 
of  tenures  into  knight  service,  servitiuin  militare,  and  socage, 
socagium  (t). 

Tenure  by  knight  service  originally  bound  the  tenant  to  attend  Kuight 
the  king  or  next  superior  lord  in  war.     Tenure  in  chief  of  the  ^^^^^^^• 
king  was,  for  the  most  part,  of  this  kind ;   if  the  king  granted 
land  in  fee  without  reserving  any  service,  or  even  by  the  express 
words  absque  aliquo  incle  reddendo,  it  constituted  in  law  a  tenure 
by  knight  service  (»)• 

Knight  service,  depending  upon  war,  was  necessarily  uncertain  Escaage. 
as  to  occasion,  and,  therefore,  as  to  quantity  ;  but  upon  each 
occasion  of  war  the  lord  could  only  claim  attendance  for  a  fixed 
time.  The  obvious  inconvenience  of  which  system  led  to  a 
commutation  of  the  personal  service  of  the  tenant  for  a  payment 
in  money,  called  escuage  or  scutage ;  whence  arose  tenure  by 
escuage  as  a  species  of  knight  service  (.r).     Escuage  might  be 


the  right  to  manorial  wastes,  see 
W^atkin's  Cop.  by  Coventrj',  p.  48. 

(/')  Co.  Lit,  58  a  ;  Delae/ieroi.^  v. 
Deldcherois,  11  H.  L.  C.  (12;  post, 
p.  TA. 

(•v)  Co.    Cop.   s.    31  ;  1    Inst.    c.    54. 


See  lice  V.  Dicltenson,  Wins.  Sauiul.  152  ; 
Kitchen  on  Courts. 

(J)  Co.  Lit.  74  h,  et  set/.,  85  h,  ct  acq. 

(«)  Wlioclerx  Case,ii  Co.  6  Z» ;  Loice's 
Case,  9  Co.  122  h. 

(.r)  Co.  Lit.  6S  b,  ct  setj. 
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PART  1.   CHAP.  I.   THE  LAW  OF  FREEHOLD  TENURE. 


Special  forms 
of  knight 
service, — 
grand  ser- 
jeanty. 


Castle  guard. 
Cornage. 

Socage  tenure. 


Rent  service. 


fixed  at  a  certain  sum  by  the  terms  of  the  grant;  where  the 
escuage  was  uncertain  the  parliament  acquired  the  power  of 
assessing  it  for  the  occasion  iy). 

There  were  varieties  of  knight  service  distinguished  by  special 
services  :— the  chief  of  these  was  Grand  serjmnty  in  which  the 
tenant  was  bound  to  some  special  service  in  person  to  the 
king,  as  to  carry  his  banner,  or  his  lance,  or  to  lead  his  army, 
or  the  like,  or  to  do  some  service  of  honour  at  his  coronation, 
or  to  hold  some  office  of  his  exchequer  (^).  A  man  could  not 
hold  by  Grand  serjcantij  but  of  the  king  (a). 

Tenure  by  Castle  f/uard  was  by  the  service  of  keeping  a  castle 
or  part  of  a  castle  of  the  lord,  instead  of  the  ordinary  military 
service  or  escuage  (h).  Tenure  by  Cornage  bound  the  tenant  to 
wind  a  horn  to  signal  the  approach  of  an  enemy,  a  tenure  prevalent 
in  ancient  times  in  the  marches  of  Scotland  (c). 

The  services  of  socage  tenure  were  originally  of  an  agricultural 
or  profitable  kind  to  be  rendered  on  the  demesne  lands  of  the 
lord  in  manner  and  quantity  specified  in  the  grant;  but  the 
chief  characteristic  of  socage  tenure,  as  distinguished  from  tenure 
by  military  services,  was  that  they  were  certain  and  fixed  ;  so 
that  all  tenures  of  land  by  certain  and  invariable  rents  and 
services,  though  not  agricultural,  came  to  be  regarded  as  socage 
in  effect  (^/).  "Some  tenures  in  socage  are  named  a  camd  and 
some  and  the  greater  part  ah  effectu—a?>  having  the  like  effects 
and  incidents  as  socage  hath"  (e).  Thus  where  escuage  was  fixed 
by  the  grant  at  a  certain  sum,  the  tenure  was  deemed  to  be  in 
effect  the  same  with  socage  tenure,  by  reason  of  the  certainty  of 
the  service  (/). 

Mutual  convenience  led  in  course  of  time  to  a  commutation 
of  agricultural  services  into  money  payments  of  fixed  amount, 
retaining  the  ancient  remedies  for  their  punctual  observance. 
They  thus  became  rents  or  rent  service  attended  with  the  common 
law  remedy  of  distress  (g).  Hence  a  division  of  socage  tenure 
sometimes  made  into  free  socage,  where  the  services  were  com- 
muted into  money  rent ; — and  villein  socage,  where  the  services 


(y)  Co.  Lit.  72  r/.  b,  87  a. 

(r)  Co.  Lit.  IU.5  b  ;  see  Blount's 
Ancient  Tenures,  hy  Beclcwith. 

(a)  Co.  Litt.  108  b. 

(bj  Co.  Lit.  82  b,  83  a,  87  a  ;  as  to 
tenure  by  rent  for  cii.stle  guard,  see 
Capell  Y.Ajn-ice,  F.  Moo.  1,  stated  4  Co. 
88  a. 

(c)  Co.  Lit.  100  b.  See  Pusri/  v. 
Pusey,  1  Vern.  27.3,  where  tlie  horn, 
used  as  the  symbol  of  tenure,  like  title 


deeds,  was  held  to  pass  with  the  estate 
as  an  heir  loom.  Tenure  of  the  king  by 
cornape  was  a  species  of  grand  serjeanty  : 
Co.  Lit.  107  a. 

(rf)  Co.  Lit.  85  b,  et  seq. ;  see 
W/iecIer's  CfiDf,  6  Co.  6  b. 

(e)  Co.  Lit.  86  a. 

(/)  Co.  Lit.  87  tf. 

(//)  Co.  Lit.  8(5,  a,  b  ;  87  a,  b  ;  see 
Bullen  on  Distress,  p.  23. 
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were  to  be  rendered  in  kind,  as  ploughing  land,  carrying  dung, 
plashing  hedges  and  the  like  (//). 

Other  forms  of  tenure  were  classed  under  the  general  term  special  forms 
socage,  by  reason  of  their  certain  services  and  similar  general  "cnure"^ 
incidents; — as  Petit  serjeanty  and  Burgage  tenure: — And   some 
socage  tenures  had  local  peculiarities,  as  Gavelkind,  and  Ancient 
demesne. 

Petit  serjeanty  was  a  tenure  of  the  king  in  chief  to  yield  to  Petit 
him  yearly  a  bow,  or  a  sword,  or  a  lance,  or  arrows  or  such  other  '^''J^^"  ^' 
things  belonging  to  war,  like  a  rent,  but  not  to  do  anything  in 
person  ;  such  service  was  therefore  socage  in  effect,  and  subject 
only  to  the  incidents  of  that  tenure  (i).     A  man  could  not  hold 
by  petit  serjeanty  but  of  the  king  (A-). 

Tenure   in  burgage  is  the  tenure  in  ancient  boroughs  (/)  in   Burgage, 
respect  of  tenements  held  of  the  king  or  other  lord  by  a  certain 
annual  rent.     It  is  socage  in  effect,  though  generally  subject  to 
local  customs  {)n). 

Gavelkind  is  the  socage  tenure  existing  in  the  county  of  Kent,  Gavelkind, 
having  some  peculiar  incidents,  of  which  the  most  important 
consists  in  the  partition  of  the  land  on  descent.  All  lands 
in  that  county  are  presumed  to  be  of  Gavelkind  tenure,  until 
the  contrary  be  proved  ;  whence  it  has  been  called  the  common 
law  of  Kent  (n). 

Ancient  demesne  {antiquum  dominium  regis)  consists  of  those  Ancient 
manors  which,  though  now  perhaps  granted  out  to  subjects,  '  ^-^'^^sne. 
were  anciently  in  the  property  of  the  crown,  and  so  appear 
to  have  been  by  the  record  of  Domesday  Book.  In  such  manors, 
the  Court  Baron  of  the  manor  had  exclusive  jurisdiction  in 
all  suits  concerning  lands  of  the  manor  held  in  socage,  so  that 
a  suit  respecting  such  lands  brought  in  the  superior  courts 
might  be  met  by  a  plea  to  the  jurisdiction ;  but  this  rule  did  not 
extend  to  copyholds,  because  the  lord  or  his  steward  was  judge 
in  the  manorial  court  (o).  The  freehold  of  land  held  in  socage 
of  a  manor  of  ancient  demesne  is  in  the  tenant,  and  not  in 
the  lord  (j>). 

(/()  Co.  Cop.  s.  18  ;  see  jHi-ft,  p.  .")S.  v.  JJuni,  1  Salk.  57  ;  BrUtlc  v.  Dade,  1 

(0  Co.  Lit.  108  «,  h;  see    Wheelcr>i  Salk.  18.">.     The  issue  whether  a  manor 

Case,  6  Co.  (5  h.  is  ancient  demesne  or  not  is  tried  by  the 

(h)  Co.  Lit.  108  h.  record  of  Domesday  Bo(jk ;  Doe  v.  line, 

(0  See  May  v.  Street,  Cro.  El.  120.  2    Burr.   1046  ;  Doe    v.    Roe,   10  East, 

(/«)  Co.     Lit.    108    h,    et    neq.  ;    see  528  ;  see  post.  Tart  L  Ch.  II.,  '•  Custo- 

Bmher  v.  Thompson,  4  C.  B.  18  ;  Dechett  mary  Tenure."     And  see  3  &  4  W.  IV. 

V.  Leeds  {Corj).),  L.  R.  7  Ch.  421.  c.    74,   ss.   4-(i,    Carson,   Keal  Property 

(«)  Co.    Lit.     175    b  ;    Kobinson    on  Statutes,  468. 

Gavelkind,  p.  44.     See  Doe  \.  Llandaf  (yO  ^lerttens   v.   11111,   [1901]  1   Ch. 

(^Bp.)  2  Bos.  &  P.  N.  R.  491.  842  ;  70  L.  J.  Ch.  489. 
((>)  Alden's  Case,  5  Co.   105  a  ;  Hunt 

L.P.L.  C 
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PART  I.   CHAP.  I.   THE  LAW  OF  FREEHOLD  TENURE. 


Frankal- 
moign. 


Frankalmoign  {in  Uheram  clcemosinant)  is  the  tenure  by  which 
all  ecclesiastical  persons,  as  bishops,  deans  and  chapters,  arch- 
deacons, prebends,  parsons,  vicars  and  the  like,  l)eing  incorporate 
bodies  aggregate  or  sole,  hold  lands  to  them  and  their  successors; 
they  are  bound  to  divine  services,  for  which,  however,  they  are 
answerable  only  to  their  ecclesiastical  superiors,  and  they  owe 
no  fealty  or  temporal  service  (q).  If  the  tenure  were  by  a 
certain  divine  service,  as  to  sing  a  mass  on  appointed  days, 
to  find  a  chaplain  or  to  distribute  alms  to  the  poor,  the  lord 
might  distrain  as  for  other  services  certain  ;  but  such  a  tenure 
is  not  frankalmoign,  for  in  that  tenure  no  mention  is  made  of 
the  manner  or  certainty  of  the  service  (r). 


Occasional 
incidents  of 
tenure. 


Homage. 


Fealty. 


Wardship. 


Besides  the  above  regular  services  of  tenure  prescribed  by  the 
grant  according  to  the  requirements  ol  the  lord,  other  occasional 
rights  and  profits  accrued  to  the  lord  as  incidents  of  the  tenure, 
for  the  most  part  by  rule  of  law  without  special  reservation  ; 
some  being  incident  to  tenure  generally,  and  some  to  particular 
tenures  only.  Of  these  the  following  may  be  mentioned  as  the 
most  important. 

Homage  and  fealty,  or  fealty  at  least,  were  due  to  the  lord 
by  his  tenant  (s).  Homage,  which  included  fealty,  was  an 
essential  incident  of  knight  service  and  presumptively  indicated 
that  tenure,  though  it  might  be  incident  also  to  socage 
tenure  (t). 

Fealty  was  the  universal  incident  of  every  tenure  except  tenure 
by  frankalmoign,  which  owed  no  temporal  service.  "Whatever 
services  were  expressed,  fealty  was  implied  ;  and  though  no 
services  were  expressed,  fealty,  at  least,  was  due  to  preserve 
the  tenure.  To  hold  by  fealty  only  was  socage  tenure.  Homage 
disapj)eared  with  knight  service ;  and  the  formal  observance 
of  fealty  has  long  ago  become  obsolete  (»)• 

Wardship  entitled  the  lord,  upon  the  death  of  a  tenant  in 
knight  service  leaving  an  infant  heir,  to  have  the  land  until 
his  age  of  21  years,  subject  only  to  the  charge  of  maintaining 
and  educating  him ;  because  such  heir  by  intendment  of  the 
law  was  not  able  to  do  knight  service  before  that  age  (x).  There 
was  no  wardship  in  socage  tenure,  because  the  heir  might 
perform  the  services  by  his  guardian ;    and   for   this  r)urpose 


(-/)  Co.  Lit.  !)3  h,  et  xeq. 

(;•)  Co.  Lit.  i)(J  h. 

(*)  Co.  Lit.  6.")  a,  ct  acq. 

It)  Co.  Lit.  07  b.  CS  a,  8G  b,  et  seq. 

00  Co.  Lit.  y2  0,  93  «,  b  ;  9.5  a,  b  ; 


WJierli-i'x    Cane,    (5    Co.     0    b ;   Lutoc^s 
Ciixij,  \)  Co.  128  (I. 

(./•)  Co.  Lit.  74  b,  et  seq.  ;  Hargrave's 
note  (11)  to  Co.  Lit.  88  b. 
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the  next  of  Idn  of  the  heir  to  whom  the  fee  could  not  descend 
was  entitled,  as  guardian  in  socage,  to  hold  the  land  until  the 
heir  was  of  the  age  of  fourteen,  but  for  the  use  of  the  heir,  to  whom 
he  was  bound  to  account  on  coming  of  age  (i/). 

The  lord  was  also  entitled  to  the  marriage  of  the  infant  ward  -Murriage. 
for  such  value  as  he  could  obtain,  or  to  the  value  of  the  marriage, 
and  that  whether  he  tendered  a  marriage  or  not.  The  heir 
might  refuse  a  marriage  tendered,  subject  to  satisfying  the  lord's 
claim  for  its  value ;  but  if  he  married  without  the  lord's  licence, 
the  lord  was  entitled  to  double  value  of  the  marriage  by  the 
Statute  of  Merton  (z). 

Belief  was  a  sum  payable  by  the  heir  to  take  up  (rdevare)  the  Ueiief. 
fee  upon  the  death  of  his  ancestor.  It  was  common  to  all 
tenures  by  common  law  without  special  reservation  ; — in  knigiit 
service  a  fourth  part  of  the  annual  value,  according  to  the 
assessment  of  a  knight's  fee  ; — and  in  socage  tenure,  one  year's 
rent  (a).  In  tenures  in  capite  of  the  king,  whether  knight 
service  or  socage,  it  took  the  form  of  primer  seisin  or  first  fruits, 
being  one  year's  profits  of  the  fee  (/>). 

A  heriot  is  a  right  in  the  lord  upon  the  death  of  the  tenant  Heriots. 
to  seize  his  best  beast,  or,  it  may  be,  some  other  chattel,  in  the 
name  of  a  heriot.  Such  right  is  not  of  general  incidence,  but 
must  be  claimed  either  by  special  custom  or,  if  created  since  the 
statute  of  Quia  euiptores,  by  express  grant ;  in  the  latter  case 
it  must  be  reserved  in  the  form  of  heriot-service,  and  is  then 
attended,  like  rent  service,  with  the  remedy  of  distress  ;  in  other 
cases  it  is  only  recoverable  by  seizure,  as  vesting  in  the  lord 
immediately  upon  the  death  (c).  The  custom  may  be  that  a 
sum  of  money  be  assessed  in  the  lord's  court  as  payable  in  lieu 
of  the  heriot  {d). 

The    tenant  originally  could   not  alien    his    fee  without    tlie  Fines  on 
licence  of  the  lord,  for  granting  which  a  fine  or  payment  was 

(y)  Co.   Lit.    87   h  ;  Hargrave's    note  20  ;    Jidni/K/xfoke       Corp.      v.      Bolton 

(13)  to  Co.  Lit.  88  b.  (Lord),  1  Drew.  270  ;  8  Drew.  50.     See 

(--)  20  H.  IlL  c.  fi  ;  Pahncr'a  Case,  5  Copcstalie  v.    Iloper,    [1908]  2  Ch.  10  ; 

Co.  126   b  ;  Lord   Darcy's   Case,   6  Co.  77  L.  J.  Cii.  (510. 

70  b.                                  :  (jl)  Parkin  v.  Radeliffe,    1   B.  k  V. 

(a)  Co.  Lit.  G9  b,  7G  a,  83  «,  J  ;  90  a,  282,  393.     As  to  the  e.xtinguishmeut  or 

h,   et  seq.  ;  see  Hargrave's  note  (2)  to  continuance  of  the   right   to    a    heriot 

Co.  Lit.  93  a.  upon  a  purchase  by  the  lord  of  part  I'f 

(b')  Co.  Lit.  77^/.     When  the  heir  had  the  lancls,  see  TaUiot'n  Case,  supra  ;  and 

been  in  ward,  he  sued  out  llrery  or  an  as  to  the  luultiidication  of  heriots  on 

ouster  le  main,  which  was  half  a  year's  division  of  the  tenement  amongst  several 

profit  of  his  land,  instead  of  a  relief,  or  tenants,  see  Garland  v.  JekijU,  2   Bing. 

priuier  seisin.     lb.  273  ;   IloUoivaij  v.  lierMc}/,  «  B.&;  C.  2. 

(i-)  Co.    Cop.   s.    24  ;  Elton    Cop.    8,  Provision  has  been  matie  by  statute  for 

198  ;  Lanijon  v.  Carne,  2  Wms.   Saund.  the    extinguishment    of    heriots   at  tiie 

48.5,   and  notes  ;  Talbot's    Case,   8    Co.  instance  of  either  lord  or  tenant,  21  &: 

104  b  ;  Bamcrell  v.  Frotheroe,  10  Q.   B.  22  Viet.  c.  91.  s.  7. 

0  2 


alienation. 
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Aids. 


Escheat. 


Statute 
Car.  II. 
con  vert  in  p; 
tenures  into 
common 
socage. 


Wardships, 
etc.,  taken 
awav. 


Fines  for 
alienation, 
etc.,  taken 
awav. 


charged.  The  statute  Quia  emptores  enabled  tenants  to  alien 
without  licence  ;  but  this  statute  did  not  extend  to  the  tenants 
in  capitr  of  the  crown.  The  claim  of  the  crown  was  afterwards 
settled  by  statute  at  a  reasonable  fine,  which  was  adjudged 
to  be  one-third  of  the  yearly  value  for  licence,  and  one  year's 
value  upon  alienation  without  licence  (e). 

Aids  were  contril)utions  exacted  by  the  lord  to  meet  his 
expenses  upon  the  occasions  of  marrying  his  daughter,  aide  jmr 
file  marrier,  and  of  making  his  son  a  knight,  aide  pur  faire  Jitz 
chivalicr.     They  were  incident  to  both  knight  service  and  socage 

tenure  (/). 

Escheat  may  be  here  mentioned  as  a  right  of  seignory, 
though  it  is  not,  strictly  speaking,  an  incident  of  tenure,  as  it 
occurs  only  upon  the  determination  of  the  tenure.  On  failure 
of  the  heirs  designated  in  the  grant  of  the  fee,  the  land  escheats 
or  falls  back  to  the  lord.  The  like  occurred  upon  the  determina- 
tion of  the  tenure  hy  forfeiture.  Hence  it  was  said  "  to  happen 
two  manner  of  ways,  aut  per  defectum  sanguinis,  i.e.,  for  default 
of  heiv,  aut  per  delictum  fenentis,  i.e.  for  felony."  (^f). 

The  statute  12  Car.  II.  c.  24,  finally  put  an  end  to  the  distinc- 
tions of  freehold  tenures,  by  reducing  them  to  the  one  general 
form  of  common  socage,  and  by  abolishing,  with  few  exceptions, 
the  special  services  and  occasional  incidents  by  which  they  were 
characterised  (//). 

The  statute,  entitled  "  An  act  taking  away  the  court  of  wards 
and  liveries,  and  tenures  in  capite,  and  by  knights  service,  and 
purveyance,  and  for  settling  a  revenue  upon  his  Majesty  in  lieu 
thereof  "  provided,  in  effect,  as  follows  :—  (s.  1.)  "  that  the  court 
of  wards  and  liveries,  and  all  wardships,  liveries,  primer  seisins, 
and  ousterlemains,  values  and  forfeitures  of  marriages,  by  reason 
of  any  tenure  of  the  king's  Majesty,  or  of  any  other  by  knights 
service,  be  taken  away  and  discharged, — and  that  all  fines  for 
alienations,  seizures  and  pardons  for  alienations,  tenure  by 
homage,  and  all  charges  incident  or  arising,  for  or  by  reason  of 
wardship,  livery,  primer  seisin  or  ousterlemain  or  tenure  by 
knights  service,  escuage,  and  also  aide  pur  Jile  marrier  and  pur 
faire  fitz  chivalicr,  be  likewise  taken  away  and  discharged, — and 


(e)  Co.  Lit.  43  a.  h  :  2  Inst.  07. 

(/)  Co.  Lit.  7ti  ti.  'JI  a. 

(g^  Co.  Lit.  13  n,  2\n  b  ;  Att.-Ocn.  v. 
Stnuh,  Hard.  iSS  ;  Tud.  L.  C.  Conv. 
211  :  JiKi-rjesx  v.  W/icah;  1  Eden,  177; 
1  \V.  BL  123. 

(//)  This  statute,  passed  in  12  Car.  II., 
KitjO,  tlie  first  year  of  the  restoration, 


was  made  to  operate  retrospectively 
from  24  Feb.  1()4.5  (sect.  1),  that  being 
tlie  date  from  which  the  feudal  seig- 
iiorics  had  been  before  suspended  by 
parliament.  A  siniihir  reform  had  been 
presented  to  paidiament  by  the  king  in 
18  Jac.  I.     See  4  Inst.  202. 


SECT.    I.      TENURE.  21 

that  all  tenures  by  knights  service  of  the  king,  or  of  any  other  Tenures  by 

.  T    ,  .  .       knight 

person,  and  by  knights  service  in  capite  and  by  soccage  in  capite  service  taken 
of  the  king,  and  the  fruits  and  consequents  thereof,  be  taken  ^'^^y- 
away  and  discharged, — and  all  tenures  of  any  honours,  manors,  All  tenures 
lands,  tenements  or  hereditaments,  or  any  estate  of  inheritance  common 
at  the  common  law,  held  either  of  the  king,  or  of  any  other  socage, 
person,  are  hereby  enacted  to  be  turned  into  free  and  common 
soccage." 

Sect.  4  enacted  "  that  all  tenures  hereafter  to  be  created  by  ah  tenures 
the  king's  Majesty,  his  heirs  or  successors,  upon  any  gifts  or  created  to 
grants  of  any  manors,  lands,  tenements  or  hereditaments,  of  any  be  common 
estate  of  inheritance  at  the  common  law,  shall  be  in  free  and 
common    soccage,   and    shall   be   adjudged   to   be   in   free   and 
common  soccage  only,  and  not  by  knights  service  or  in  capite." 

Sect.  5  expressly  provided  that  the  act  "  shall  not  take  away  Saving  of 

.,.  •.        n  ,11         •  ■      -J      i.    rents,  henots, 

any  rents  certam,  henots  or  suits  of  court  belonging  or  incident  suits  of 

to  any  former  tenure  now  taken  away  or  altered  by  virtue  of  this  Court,  fealty, 

act,  or  other  services  incident  or  belonging  to  tenure  in  common 

soccage, — or  the  fealty  and  distresses  incident  thereunto;  and 

that  such  relief  shall  be  paid  in  respect  of  such  rents  as  is  paid  in 

case  of  a  death  of  a  tenant  in  common  soccage." 

Sect.  G  provided  that  the  act  "shall  not  take  away  any  fines  Fines  by 

.      ,  ,  e  L-      ^  custom  oi 

for  alienation  due  by  particular  customs  of  particular  manors  „janors. 
and  places,  other  than  fines  for  alienation  of  lands,  or  tenements 
holden  immediately  of  the  king  in  capite." 

Sect.  7  provided  "  that  this  act  shall  not  take  away  tenures  ^^^^^^i^g^^ 
in   frankalmoigne,    or    subject    them   to    any  greater   or   other  j^^jg^^ 
services  than  they  now  are ;  nor  alter  or  change  any  tenure  by  l^f^^^^^.^^^, 
copy  of  court  roll,  or  any  services  incident  thereunto  ;  nor  take  giaud 
away  the  honorary  services  of  grand  serjeanty."  ^*^^-'*^^ 

The  statute,  it  has  been  justly  observed,  uses  very  inaccurate 
language  and  undistinguishing  modes  of  expression,  especially 
in  the  title  and  enacting  clause,  as  to  taking  away  tenure  in 
capite.  The  intention  and  efiect  is  to  take  away  such  tenures  so 
far  only  as  they  varied  from  common  socage,  by  converting  them 
into  common  socage,  and  not  "  to  annihilate  the  indelible  dis-  • 
tinction  between  holding  immediately  of  the  king,  and  holding  of 
him  through  the  medium  of  other  lords"  (/). 

The  statute  retained  the  principle  of  tenure  and  left  untouched 
the  rules  of  freehold  tenure  as  regards  the  estate  of  the  tenant, 
and  the  formal  modes  of  conveyancing,— which  matters  are 
treated  in  the  following  sections  of  this  Chapter. 

(/)  Margrave's  note  (5)  to  Co.  Lit.  1U8  ti,  and  notes  ib.  So  «,  93  b. 
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Section  II.     Estates  of  Freehold  Tenure. 

The  feudal  estate— extended  to  heirs— restricted  (o  heirs  of  the  hrxly — title 

of  heir  by  prant — by  descent. 
Fee  simple  at  common  law — limitation  to  heirs. 

Estate  for  life — followed  by  limitation  to  heirs — Rule  in  Shelley's  case. 
Fee  simple  conditional— fee  conditional  upon  issue — ancient  instances  of 

fee   simple   conditional — effect   of    the   statute    Qi/lti   cmjifare-s  upon 

such  limitations. 
Fee  tail  under  the  statute  Be  donls — efficacy  of  Fines  and  Recoveries  in 

barring:  entails— Fines   and    Recoveries  abolished  and  new  mode  of 

disentailing  substituted — base  fee. 
Reversion — remainder — no  reversion  or  remainder  after  fee  simple — tenure 

of  tenant  to  reversioner — services,  etc.,  incident  to  reversion. 
Freehold  estates. 
Lease  for  years— estate  and  tenure  of  lessee— leaseholds  and  chattels  real 

are  pei-sonal  estate. 


Grant 
extended  to 
heirs. 


The  fee  or  The  fee  01'  feudal  estate  in  the    land  aj^pears  to  have  heen 

feudal  estate,  granted,  in  early  times,  for  the  life  of  the  tenant  only,  the  land 
reverting  to  the  lord  upon  a  vacancy  by  death.  The  grant  was 
afterwards  extended  to  the  sons  and  other  issue  of  the  tenant 
under  the  designation  of  heirs,  leaving  no  reversionary  interest 
in  the  lord  except  upon  the  failure  of  the  heirs  so  designated  {a). 
A  grant  extending  to  the  heirs  was  originally  confined  to  the 
issue  or  lineal  descendants  of  the  first  feudatory.  Upon  his 
death  without  issue,  his  brothers  and  other  collateral  relations 
acquired  no  claim  under  such  grant ;  but  upon  the  death  of  a 
tenant  who  had  acquired  the  fee  as  heir,  his  collateral  relations 
might  succeed  as  being  heirs  of  the  original  feudatory.  In  the 
former  case  the  fee  was  distinguished  as  feudiim  novum  ,-  and  in 
the  latter,  as  feiidnm  antiquum.  The  fee  might  be  enlarged  in 
its  creation  to  all  the  heirs,  collateral  as  well  as  lineal,  by 
granting  the  feiulum  novum  expressly  to  be  held  ut  antiquum  ; 
and  such  appears  in  later  times  to  have  become  the  general  con- 
struction of  a  grant  even  without  that  express  addition  ;  at  least 
in  the  English  common  law  a  grant  "to  a  man  and  to  his  heirs" 
simply,  was  construed  as  extending  to  the  heirs  general,  collateral 
as  well  as  lineal. 


Heirs 
general. 


(a)  Wright's  Tenures,  p.  14  ;  2  Blackst. 
Com.  .5.5  ;  Butler's  note  to  Co.  Lit.  2GG  b. 
"  Most  of  those  who  have  written  upon 
the  feudal  system,  lay  it  down  that 
l)enefices  were  originally  jirecarious  and 
revoked  at  pleasure  by  the  sovereign  : 
that  they  were  afterwards  granted  for 
life  ;  and  at  a  subsequent  period  became 


hereditary.  Ko  satisfactory  proof,  how- 
ever, apijears  to  have  been  brought  of 
the  first  stage  in  this  progress."  Hal- 
lam's  Middle  Ages,  Chap.  II.,  p.  160, 
(Uh  ed.,  and  note  ib.  ;  Supplement, 
note  CG,  p.  113.  See  1  Spence  Ej.  Jur. 
45. 
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This  extension  of  the  term  heirs  at  the  same  time  necessarily  errant 

,  ,  ,•;•  Pii        e        1,1       !•         11-         •<•   restricted  to 

reqiured   that   the  restriction  oi    the  tee  to  the  hneal  heirs,  if  the  heirs  of 

intended,    should    he    expressed    in    terms ;    such   grants    were  ^'^^  '-'°'^^- 

accordingly  made  with  the  limitation  "  to  the  heirs  of  the  bodi/." 

Similarh^  the  grant  might  be  restricted  "to  the  heirs  )iude  of  the 

body,"  or  to  the  heirs  by  a  certain  wife,  or  to  other  restricted 

lines  of  issue  (h). 

The  heir  originally  derived  his  title  to  the  fee  from  the  grantor  Title  of 

by  designation  in  the  grant,  per  J\>ruicnn  doni.     But  as  the  tenant  „i^ant^- 

acquired,  in  course  of  time,  the  power  of  alienating  the  fee,  the 

interest   of  the  heir  became  reduced  to  a  mere  expectation  of 

succeeding,   in  the   event   of  the  ancestor  not   exercising   that 

power.     The  additional  grant  "  to  the  heirs  "  was  then  referred 

wholly  to  the  estate  of  the  ancestor,  as  importing  merely  an 

estate  of  inheritance,  an  essential  incident  of  which  was  the 

power  of  transferring  the  land  to  another  for  a  like  estate  ;  and  by  descent. 

the  heir  no  longer  claimed  as  grantee  by  designation  in  the  grant, 

but  derived  his  title  from  the  ancestor  by  descent  {<■). 

Such  was  the  ultimate  state  of  the  fee  simple  or  estate  of  Fee  simple  at 
inheritance  at  common  law.  It  conferred  the  largest  rights  of  ^^'^^o"  ''^'^• 
use  and  enjoyment  allowed  by  law,  together  with  the  largest 
power  of  alienation.  A  grant  in  fee  simple  left  no  estate  or 
interest  in  the  grantor,  except  the  rights  of  seignory  appertaining 
to  the  lord  by  the  rules  of  tenure,  amongst  which  was  the  right 
of  escheat,  whereby  the  lord  was  entitled  to  resume  the  possession 
of  the  land  upon  the  death  of  a  tenant  without  heirs.  But  even 
these  rights  could  not  be  reserved  after  the  statute  Quia  eiiiptorcs  ,- 
for  by  the  effect  of  that  statute  the  new  grantee  held  diiectly  of 
the  same  lord  as  the  grantor  held  before  {d). 

Ultimately  also  the  limitation    "  to  the  heirs,"    became  the  Limitation 
technical  description  of  an  estate  of  inheritance,  which  could  not  heirs." 
be  legally  expressed  by  any  other  means  (';)• 

(/y)  "Wright's    Tenures,     lG-18,    186  ;  deiieiuled    upon    their    insertion  :    see 

2  Blackst.  Cora.  221,  222,  22!) ;  see  jwst,  Madox  Form.  Diss.  p.  v.  Forms  308-381. 

Part  II.  Chap.  1.  •'  Fee  tail."  Tlie  word  "  assigns  "  is  still  often  added  ; 

((•)  See  ante.  p.   22  ;  Co.  Lit.  22  b  ;  but  where  it  follows  sufficient  words  uf 

Jixrr/rs.s  v.    ]\'/iciife,   1   \V.    Bl.    133  ;    1  limitation,  it  merely  imports  the  power 

Edeii,    191,    see    judgment    of    Clarke,  oi   alienation   legally    incident    to    the 

M.  11.  and  authorities  there  cited.     But-  estate  and  is   suiiertluous  ;  where  used 

ler's  note  to  Co.  Lit.  lUl  ti,  V.  3;  and  alone  it  may  be  operative  in  giving  a 

to  Co.  Lit.  2()()  h.  power    of     appointment.       Qucxted    v. 

{d)  i^eeantr.  p.  12  :  Jii(rt/r.'<sy.  W/imfe,  MirlieU,  2-t  L.  J.  Ch.  722  ;  see  BroolniKin 


siijjra. 


V.  Siiiit/i.  L.  R.  (5  Ex.  21)1,  306  ;  43  L.  .L 


(f)  Co.  Lit.  1  ti,  8  h.     Words  import-  Ex.  161,  170.     The  express  mention  of 

iiig  the  power  of  alienation  appear  to  ''assigns"   ai)pears   to   have   had  some 

have   been   added  in  feotfments,  when  operation    in   extending    tlie    effect   of 

that    power    became    recognised  ;    and  warranties  and  covenants,  see  Bracton, 

that  power  may  perhaps  originally  have  17  b. 
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Estate  for 
life  followed 
by  liraitatioi 
to  heirs. 


Estate  for  Before  the  aineiidment  of  the  law  to  be  hereafter  mentioned  a 

conveyance  of  the  legal  estate  to  a  person  simply  without 
extending  it  in  terms  "  to  his  heirs,"  or  without  any  other 
limitation  of  the  estate  intended,  continued  to  be  construed 
according  to  its  primitive  force  and  effect,  as  conferring  an  estate 
only  for  the  term  of  his  life  (/'). 

The  grant  "to  A.  and  to  his  heirs,"  and  a  grant  "to  A.  for 
life  and  after  his  decease  to  his  heirs,"  according  to  the  primitive 
force  and  effect  of  the  expressions,  were  manifestly  identical ; 
inasmuch  as  they  both  conferred  life  estates  upon  A.,  and  upon 
the  persons  designated  as  his  heirs  in  succession.  They  were 
still  construed  as  identical,  notwithstanding  the  change  in  the 
position  and  interest  of  the  heir  consequent  upon  the  enlarged 
power  of  alienation  in  the  ancestor ;  the  limitation  "  to  the  heirs," 
in  both  cases,  ceased  to  confer  directly  any  estate  u^Don  the 
persons  answering  to  that  designation,  and  was  referred  to  the 
estate  of  the  ancestor,  which,  though  expressed  to  be  in  the  first 
place  for  life,  it  enlarged  to  an  estate  of  inheritance,  so  that  the 
heir  took  only  by  descent.  This  is  the  origin  and  simplest  form 
of  the  rule  in  Shelley's  Case,  an  ancient  rule  of  great  importance 
in  construing  the  limitations  of  estates,  which  will  be  noticed 
more  fully  hereafter  (//). 

At  the  common  law  all  inheritances  were  fee  simple  in  resj)ect 
of  the  rights  and  powers  of  the  tenant.     In  respect  of  duration, 

( ^%,  the}'  might  be  absolute  or  conditional,  that  is,  determinable  by 

/^■^  ^,  j/^ome  conditional  limitation  (h). 

Fee  simple  ^^      A  fee  limited  to  a  person  and  "to  the  heirs  of  his  body"  or 

upon  Suf     '  "  ^0  ^^^®  ^^®^^"^  ^^^^®  o^  ^^^^  "^^^y  "  ^^  ^^^  ^^^^^^  ^o^""^  of  restricted 
inheritance  was  a  fee  simi^le  conditional  at  common  law.     It  was 

determinable  by  failure  of  the  line  of  issue  designated  to  succeed, 

and  the  land  reverted  in  possession  to  the  grantor  or  his  heirs. 


llule  in 
Shelley' 
Case. 


Fee  simple 
conditional 


(/■)  Ante.  p.  22:  Wright's  Tenures, 
p.  152  ;  Co.'  Lit.  '.*  //,  -12  a,  182  a.  See 
lio.st,  p.  11  y. 

(z;)  1  Haigrave's  Law  Tracts,  p.  T>~2  ; 
Shellei/s  Case,  1  Vn.  03  h  ;  Tud.  L.  C. 
Conv.  332.  See  jnmt,  p.  217. 
-1  (//)  C'o.  Lit.  1  h,  IS  «  ;  Sfli/iiiiir'.s  Caae^ 
10  Co.  95  a,  'J7  h  ;  Tud.  L.  C.  Conv.  158. 
There  is  a  third  kind,  a  qntilijicd  or  ba-se 
fee,  not  at  coniiiion  law,  but  resulting 
from  certain  modes  of  alienation  by 
tenant  in  tail  since  the  statute  'Ir  douix  ; 
these  are  noticed  hereafter  :  see  post, 
p.  28. 

It  seems  neces.sary  here  also  to  notice 
that  conditions  might  be  annexed  to 
grants,    reserving   to    the  grantor  the 


right  of  entry  to  defeat  the  grant  upon 
breach  of  the  condition  ;  but  such  con- 
ditions of  re-entry  operated  differently 
from  a  conditional  limitation.  The  feu 
simple  conditional  is  determined  by 
intrinsic  force  of  the  limitation  ;  but  a 
condition,  strictly  so  called,  renders  the 
estate  voidable  0UI3'  and  not  void.  It 
may  be  avoided  by  an  entry  for  breach 
of  the  condition  ;  but  until  entry  the 
estate  continues.  Conditions  of  this 
kind  were  implied  in  tenure,  and  might 
be  imposed  by  express  terms  in  the 
grant.  They  require  no  further  notice 
at  present,  but  will  be  treated  hereafter 
as  part  of  the  existing  law.     See  jwi^f.  fj 
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But  the  restriction  upon  the  duration  of  the  fee  did  not,  at 
common  law,  otherwise  affect  the  rights  and  powers  of  the  tenant ; 
and  in  respect  of  these  it  remained  a  fee  simple.  So  long  as  the 
fee  lasted  the  tenant  for  the  time  heing  had  all  such  powers, 
including  the  2)ower  of  alienation,  as  were  the  inseparable 
incidents  of  an  estate  of  inheritance.  Only  it  was  adjudged  to  be 
a  necessary  condition  of  the  full  effect  of  his  alienation,  so  as  to 
bar  not  only  his  issue,  but  also  the  possibility  of  reverting  to  the 
grantor,  that  he  should  have  heritable  issue  (/). 

As  other  ancient  instances  of  fees  simple  conditional,  may  be 
cited  : — a  fee  limited  to  A.  and  to  his  heirs  for  so  long  as  the 
church  of  St.  Paul  shall  stand ; — to  A.  and  to  his  heirs,  tenants 
of  the  manor  of  Dale  ;  — to  A.  and  to  his  heirs,  so  long  as  A.  or  B. 
has  heirs  of  his  body  (A). 

But  the  statute  Quia  emptores  (/)  by  preventing  the  creation  of 
any  tenure  between  the  grantor  and  grantee,  where  the  fee  was 
granted  subsequently  to  the  statute,  put  an  end  to  any  right  of 
reverter  upon  such  grants.  Before  the  statute,  upon  the 
determination  of  the  fee  by  the  conditional  limitation,  the  land 
reverted  to  the  grantor  by  way  of  escheat;  for,  the  grant  having 
conveyed  the  whole  fee,  there  was  no  reversionary  estate  left  in 
the  grantor  to  entitle  him  to  the  possession.  But  under  such  a 
grant  made  after  the  statute  there  could  be  no  seignory  created 
to  which  an  escheat  would  be  incident;  and  escheat  to  the 
superior  lord  could  not  occur  until  failure  of  the  original  tenure, 
the  terms  of  which  were  not  altered  by  the  alienation  of  the 
tenant  (»0- 

The  statute  commonly  known  as  the  statute  De  don'is  con- 
ditio]ialibiis  {ii),  after  a  preamble  to  the  effect,  that  under  such 
grants  or  gifts  upon  condition,  to  a  person  and  the  heirs  of  his 
body,  it  was  a  grievance  to  the  donors  and  their  heirs  that  the 
will  of  the  donor  expressed  in  the  gift  was  not  observed,  but  that, 
after  issue  begotten,  the  donees  had  power  to  aliene  the  land  and 


Ancient 
instances  of 
fee  simple 
conditional. 


Cannot  be 
created  since 
statute  quia 
emptores. 


Fee  tail 
under  the 
statute  de 
donis. 


(/■)  J/iirfin  V.  Sfri{r/iii/i, ')'[\ll.  107,  n.  : 
Co.  Lit.  18  />,  li)  ^/,  h.  It  nia}'  be  observed 
that  the  condition  thus  constructively 
precedent  to  the  powe'r  of  alienation, 
was  independent  of  the  conditional 
limitation  of  the  estate,  wliereby  it  was 
determinable  upon  the  failure  of  the 
issue  of  the  donee,  if  the  power  of 
alienation  were  not  exercised. 

(/.')  See  Sei/iiior'.t  Ctixe,  10  Co.  97  h  ; 
Siiepp.  Toucii.  101  ;  1  Sanders,  Uses. 
208  ;  aj-g.  ('trdi//aii  [Earl)  v.  Arjiiif/u/r, 
2  B.  &  C.  197  at'p.  202. 

(/)  18  Ed.  I.  c.  1,  ante,  p.  12. 

[ill)  1  Sanders.  Uses,  200,  citing  Cor- 


hrt\s  ('(IXC.  2  And.  138,  as  an  accurate 
expression  of  tlie  law  : — "  that  if  the  land 
be  given  to  one  and  his  heirs,  so  lo/u/  ai 
J.  S.  (Old  his  hetrx  shall  enjoy  the 
manor  of  Z>.,  those  words  so  long,  etc.,  are 
entirely  voi  1  and  idle,  and  do  not 
abridije  the  estate ; "  adopted  also  in 
8rd  Report  of  Ileal  Property  Ct)minis- 
sioners.  The  statement  in  I'lowden, 
.*).")7,  "that  tlie  feotfor  shall  have  the 
land  again"  must  refer  to  feoliments 
made  before  the  statute.  See  also 
Collier  V.  Walters,  L.  R.  17  Eq.  2.)2  ; 
4:^  L.J.  Ch.  216. 

(«)  13  Ed.  I.  Stat.  I.e.  1. 
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Inheritances 
not  within 
the  statute 
tie  donix. 


Efficacy  of 
fines  and 
Kecoveries 
in  bailing 
entails. 


to  disliei-it  their  issue,  and  to  bar  the  donors  of  their  reversion, 
which  was  manifestly  contrary  to  the  form  of  the  gift,  proceeds 
to  enact  "  that  the  will  of  the  giver,  according  to  the  form  in 
the  deed  of  gift  manifestly  expressed,  shall  be  from  henceforth 
observed ;  so  that  they  to  whom  the  land  was  given  under  such 
condition,  shall  have  no  power  to  aliene  the  land  so  given,  but 
that  it  shall  remain  unto  the  issue  of  them  to  whom  it  was  given 
after  their  death,  or  shall  revert  unto  the  giver  or  his  heirs  if 
issue  fail  "  (o). 

The  effect  of  this  statute  was  to  take  away  from  the  tenant  the 
power  to  alien  the  land,  and  the  object  of  the  statute  was  satis- 
lied  by  the  creation  of  a  new  estate  of  inheritance,  known  as  a 
fee  tail ;  and  in  the  result,  that  which  had  been  a  possibility  of 
reverter  to  the  donor,  became  an  estate  in  fee  simple  expectant 
upon  the  determination  of  the  estate  tail,  and  in  law  a  rever- 
sion {p).  The  estate  in  fee  tail  (or  estate  tail)  was  so  called  from 
the  inheritance  being  cut  down,  talUatum,  to  the  line  of  heirs 
designated  {q). 

The  limitation  of  an  estate  to  a  person  and  "  to  the  heirs  of 
his  body,"  when  applied  to  subjects  of  heritable  property  to 
which  the  statute  iJe  donis  does  not  extend,  is  construed,  as  at 
common  law,  to  give  a  fee  simple  conditional  upon  issue  ; — for 
example,  when  applied  to  land  of  copyhold  or  customary  tenure 
where  there  is  no  custom  of  entail, — or  to  an  annuity  in  fee. 
Consequently,  in  such  cases,  the  grantee,  upon  having  issue,  has 
the  same  power  over  the  property  as  if  seised  in  fee  simple 
absolute,  but  there  is  a  possibility  of  reverting  to  the  grantor 
upon  the  failure  of  issue  (r). 

The  statute  by  taking  away  the  power  of  alienation  from  the 
tenant  in  tail  fixed  the  land  in  perpetuity  in  the  line  of  issue 
designated  in  the  grant.  The  fee 'tail  remained  thus  inalienable 
for  about  two  centuries,  when  the  Judges  recognised  the  efficacy 
of  Recoveries  in  conveying  the  land,  and  thereby  restored  in 
effect  the  power  of  alienation.  Jiecoveries  and  Fines,  which  were 
subsequently  used  for  the  same  purpose,  were  collusive  legal 
proceedings  concerning  the  land,  brought  for  the  purpose  of 
settling  the  title  under  the  process  and  judgment  of  a  court  of 


(«)  The  statute  gives  a  new  remedy 
1i)  the  heir  by  a  writ-  called  a  fonncdim 
in  dexrender,  and  recites  that  "the  writ 
whereby  the  giver  shall  recover  when 
issue  faileth,  is  common  enough  in  the 
Chanceiy."  The  latter  was  the  writ  of 
formedun  in  rererter.  These  writs  were 
abolished,     together    with    other    real 


actions,  by  3  &  4  Will.  IV.  c.  27,  s.  30. 

{p)  See  Martin  v.  Strac/ian,  5  T.  E. 
107  «,  Willes,  444. 

0/)  Co.  Lit.  18  b,et  seq.,  22  a. 

(/■)  Co.  Lit.  20  <•?  ;  Stafford  {Earl)  v. 
Jiuchleij,  2  Ves.  sen.  170,  180;  Due  v. 
I  hull,  o  B.  &  Aid.  4.58  ;  Doc  v.  Himpson^ 
4  Bing.  N.  C.  333  ;  3  Man.  &  G.  929. 
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justice.  The  proceedings  were  entered  upon  tlie  records  of  the 
court  and,  with  some  aid  from  statutes,  became  available  as 
common  forms  of  conveyance  (s) .  By  certain  statutes  of  wbich 
the  principal  is  34  &  35  Hen.  VIII.  c.  20,  tenants  in  tail  are 
restrained  from  barring  their  estates  tail  (t). 

A  Fine  was  originally  the  compromise  of  an  action  concerning  Fine, 
the  land  whereby  the  title  was  acknowledged  and  finally  con- 
fn-med  by  the  agreement  of  the  parties,  yz^a//^-  conrordia.  A  line 
levied  by  tenant  in  tail,  whether  in  possession,  or  in  remainder, 
or  merely  as  heir  in  expectancy,  was  effectual  to  bar  all  his  issue 
in  tail ;  but  it  was  not  alone  effectual  to  bar  estates  or  interests 
limited  to  take  effect  after  or  in  defeasance  of  the  estate  tail. 
The  efficacy  of  a  fine  rested  principally  upon  the  Statute  of 
Fines,  giving  a  conclusive  force  to  a  fine  with  proclama- 
tions (»). 

A  common  recovery  was  originally  a  real  action  in  which  the  Recovery, 
land  in  question  was  recovered  by  judgment  of  the  court.  A 
recovery  suffered  by  tenant  in  tail  was  effectual  to  convey  a  clear 
fee  simple  discharged  of  tlie  estate  tail  and  of  all  the  estates  and 
interests  limited  to  take  effect  after  or  in  defeasance  of  the  estate 
tail.  But  it  was  an  essential  ground  of  this  proceeding  that  tlie 
writ  or  prcccipe  should  issue  against  the  actual  tenant  of  the  free- 
hold :  consequently  it  could  not  be  carried  out  without  his  con- 
currence {x).  The  efficacy  of  a  recovery  rested  principally  upon 
the  decision  in  Taltarum's  Case  (y). 

The  process  of  barring  estates  tail  by  Fines  and  Eecoveries  Fines  and 
was   abolished   by   sect.    2   of   the   Fines   and  Eecoveries  Act,  liecovenes 

•_  y  '    abolished, 

1833  {z),  which  gives  (sects.  15  &  18)  a  general  power  to  tenants  and  new 
in  tail  to  dispose  of  the  lands  entailed  for  an  estate  in  fee  simple  eTtaUiutr  '"" 
absolute,  or  for  any  less  estate,  to  be  exercised  in  the  manner  substituted, 
and  with  the  consents  and  subject  to  tbe  restrictions  contained 
in  the  Act.     The  formalities  prescribed  by  the  statute  must  be 
strictly  pursued,   and  the  omission  of   any   one    of   them   will 
invalidate  the  transaction.      But    the   court   may   enforce   the 
specific   performance   of   a   contract    to   execute    a   disentailing 

(.v)  iieeJenui//f/s'  Caxr,   10   Co.  44  a  ;  Ex.  14.-.;  41  L.  .1.  E.k.  120. 

Martin    v.    Strachan.    5  T.    K.    107   /;,  («)  4    Heu.    VII.   c.   24  ;     explained 

Willes,  444.  by   ^2   H.  VIII.  c.  3G  ;    see  Martin  v. 

(f)  Aottinf/Jimii     (^Earl)     v.     Monson  Strtir/utn,  oT.  U.  107. 

QLurtl~),  Dy.  32  a,  pi.    1   marginal  note  ;  Qv)  Ircxnn    v.    I'earnian,    3    B.  i:    ('. 

Johnson     v.      Derhy      QEarl},      Figott,  71tl».     See  Pigott,  Recoveries. 

Recoveries    201  :     Grafton    (^Dithe')     v.  (//)   'Jul ta nun's     Case,    Year     Book, 

London  and  Birininqhiint   Ih/.,  5    Bing.  12  Ed.    IV.,    f.   19;  see  9  L.  Q.   R.   1; 

N.  C.  27;  8  L.  J.  (J.  P.  47  {Perkins  v.  12  L.    Q.    R.  HOI  ;    and   see  M,n-t/n  v. 

Seicell,    1    W.    Bl.   G54  ;  4   Burr.  222.3  ;  Straclian,  o  T.  K.  107  n,  Willes,  444. 

Ahergareniiy  {Earl)  v.  Brace,   L.  R.  7  (--)  8  &  4  Will.  IV.  c.  74. 
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assurance,  or  may  rectify  a  mistake  in  a  disentailing  assurance, 

which  has  been  actually  enrolled  {(i). 

Base  fee.  A  fine  by  barring  the  issue  in  tail  only,  and  not  the  estates 

^  /   X  4  'n.o^  subsequently  limited,  conveyed  what  was  called  a  base  fee  an 

'5'  ^  '  estate  of  the  quality  of  a  fee  simple  and  descendible  to  the  heirs 

•^ '  general  of  the  grantee,  but  determinable  by  failure  of  the  issue 

in    tail,    upon    which    event   the    subsequent    limitations    took 

effect  (/>). 

By  the  Fines  and  Recoveries  Act,  "  The  expression  '  base  foe  ' 
shall  mean  exclusively  that  estate  in  fee  simple  into  which  an 
estate  tail  is  converted  where  the  issue  in  tail  are  barred,  but 
persons  claiming  estates  by  way  of  remainder  or  otherwise  are 
not  barred."  Such  an  estate  is  created  by  a  disentaihng  deed 
under  the  statute,  when  executed  without  the  required  consent  of 
the  jjrotector  of  the  settlement  (c). 


Reversion. 


Particular 
estate. 

Picversion 
after  fee  tail. 


Itemainclcr. 


If  a  tenant  in  fee  simple  granted  to  another  for  a  term  of  life, 
the  alienation  of  the  fee  was  partial  only,  in  respect  of  duration 
of  time,  the  residue  being  left  in  the  grantor ;  and  upon  the 
determination  of  the  estate  for  life,  the  possession  reverted  or 
returned  to  him  or  to  his  heirs;  whence  the  residuary  estate, 
left  by  such  conveyance  was  called  a  reversion,  and  the  estate 
for  life  was  called,  in  relation  to  the  reversion,  a  particular  or 
partial  estate  [d). 

So,  upon  a  gift  in  fee  tail  after  the  statute  De  donis  there  was 
a  reversion  in  the  donor  secured  to  him  by  the  statute,  and  ujDon 
the  death  of  the  tenant  in  tail  without  issue,  whereby  the  fee 
tail  was  determined,  the  possession  reverted  to  the  donor  or  his 
heirs  (f) . 

A  tenant  in  fee  simple  might  grant  a  particular  estate,  whether 
for  life  or  in  tail,  to  one  person,  and  at  the  same  time  grant  the 
residue  or  lemaiitder,  technically  so-called,  of  the  fee  to  another, 
leaving  no  reversion  in  himself.  A  remainder  is  defined  to  be 
"  a  residue  or  remnant  of  an  estate  in  land,  expectant  upon  a 
particular  estate  created  together  with  the  same  at  one  time  "  (/). 
So  he  might  grant  several  particular  estates  successively  in 
remainder,  leaving  the  reversion  in  himself,  or  at  the  same  time 


(</)  llall-Unye  v.  Jlall-Dure.  31  Ch. 
D.  2.J1  ;  55  L.  J.  ('h.  154;  Green  v. 
Puterxun,  32  Cli.  D.  !t5  ;  oG  L.  J.  C.  181  ; 
Jiunlips  V.  Small.  36  Ch.  D.  Tltj  :  56 
L.  J.  Ch.  832. 

(h)  Sei/iiiorit  Ciixe,  10  Co.  95  h,  Tudor 
L.  C.  Conv.  158  ;  see  Hue  v.  JJaldwerc. 
5  T.  R.  104. 


0)  3&4  Will.  IV.  c.  74.  ss.  1.  34.  3S. 
3!». 

{(V)  Co.  Lit.  22  h  ;  aud  see  ib.  142  h. 

le)  Co.  Lit.  22  a ;  see  Mai-tin  v. 
Struchan,  5  T.  R.  107  n  ;  Hoe  v.  Bald- 
loere.  5  T.  R.  104. 

(/)  Cu.  Lir.  )!i  a,  143  ,i . 
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granting  awa}'  the  ultimate  remainder  in  fee  witliout  leaving  any 
reversion. 

The  grant  of  an  estate  in  fee  simple  exhausted  the  power  of 
the  grantor ;  no  reversion  was  left  nor  could  any  remainder  be 
limited  after  such  estate.  On  the  determination  of  a  fee  simple 
for  want  of  heirs,  per  di'fccium  sanf/iiinis,  the  land  fell  back  to 
the  lord  by  right  of  escheat,  which  was  not  an  estate  in  the  land, 
strictly  so  called,  but  a  ri,L:;ht  incident  to  the  seignory  (fi).  A  fee 
simple  conditional  at  common  law  was  equally  extensive  in  this 
respect,  and  left  no  reversion  or  residue  at  the  disposal  of  the 
grantor  (li). 

The  grant  of  a  partial  or  particular  estate  only,  as  an  estate 
for  life  or  an  estate  tail,  created  a  relation  of  tenure  between  the 
tenant  of  the  particular  estate  and  the  reversioner,  to  which 
fealty  and  services  were  incident  according  to  law  or  the  express 
reservation  of  the  grant.  The  statute  Quia  emptores,  which 
abolished  sub-infeudation,  was  expressly  confined  to  alienations 
of  the  fee  simple  and  did  not  affect  this  tenure  of  particular 
estates  to  the  reversion,  which  may  still  be  created.  It  has  been 
called  an  imperfect  tenure,  as  distinguished  from  the  perfect 
tenure  incident  to  the  seignory  of  the  fee,  in  which  the  rent  and 
services  are  incident  to  the  seignory  ;  in  the  imperfect  tenure 
they  are  incident  to  the  reversion  (/).  A  grant  of  a  particular 
estate  and  at  the  same  time  of  the  remainder  in  fee,  retaining 
no  reversion,  is  within  the  statute  Qida  eDiptorcs ;  no  new 
tenure  is  created  and  both  the  grantee  of  the  particular  estate 
and  of  the  ultimate  remainder  hold  immediately  of  the  lord  of 
whom  the  grantor  held  before  (k). 

If  a  man  make  a  gift  in  tail,  without  any  express  reservation, 
the  donee  holds  of  the  donor  by  the  same  services  as  the  donor 
holds  of  tlie  next  superior  lord;  as  was  the  case  with  a  grant  in 
fee  simple  conditional  at  the  time  of  the  passing  of  the  statute 
De  donis ,-  and  before  the  statute  the  donee  held  of  the  donor  as 
of  his  person,  but  since  the  statute  he  holds  of  him  as  of  his 
reversion.  If  a  man  makes  a  lease  for  life  and  reserve  nothing, 
he  shall  have  fealty  only,  though  the  lessor  hold  over  by  rent  or 
other  services.  But  if  in  such  cases  there  be  made  a  special 
reservation  of  rent  or  services,  the  terms  of  the  tenure  are 
regulated  by  the  express  reservation  (/).     The  fealty  and  other 


No  reversiiin 
or  remainder 
after  a  fee 
simple. 


Tenure 
between 
tenant  and 
reversioner. 


Services,  etc., 
incident  to 
reversion. 


({/)  See  tiiife,  p.  20. 

(A)  Doe  V.  Siiiij).w)i,  4  Bing.  N.  C. 
:?83  ;  3  Man.  &  G.  929.  As  to  the 
creation  of  a  base  fee,  see  unfc.  p.  28. 

(0  18  Ed.  I.  s.  3  ;  Co.  Lit.  22  a,  et  seq., 


93  II,  142  h:  Co.  Cop.  s.  31.  Tract? 
p.  48. 

(li)  Co.  Lit.  142  h.  rt  .inj.  ;  Rutler' 
note  (2)  to  Co.  Lit.  327  n. 

(0  Co.  Lit.  22  II,  142  h,  151  h. 
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services  are  incident  to  the  reversion  and  pass  with  it ;  the  fealty 
inseparably,  but  the  services  are  separable.  The  reversion,  in 
respect  of  the  fealty,  rent  or  other  services  reserved  or  incident 
thereto,  is  a  present  and  immediate  interest;  though  in  respect 
of  the  possession  of  the  land  it  is  future  (»0- 


Freehold 
estates. 


Estates  for  life  and  estates  of  inheritance,  being  the  estates 
admissible  at  common  law  in  land  of  freehold  tenure,  are  called 
freehold  estates.  An  estate  for  life  is  sometimes  called  specially 
an  estate  of  freehold,  or  tlie  freehold,  as  distinguished  from  the 
inheritance,  which  in  this  sense  includes  the  freehold  (ii). 

"  The  word  freehold  is  now  generally  used  to  denote  an  estate 
for  life,  in  opposition  to  an  estate  of  inheritance.  Perhaps,  in 
the  old  law  it  meant  rather  the  latter  than  the  former.  It  is 
known  that  fees  were  held  originally  at  the  will  of  the  lord  ;  then, 
for  the  life  of  the  tenant ;  that  afterwards  they  were  descendible 
to  some  particular  heirs  of  the  body  of  the  tenant;  then,  to  all 
the  heirs  of  his  body ;  and  that  in  succession  of  time  the  tenant 
had  the  complete  dominion  or  power  over  the  fee.  The  word 
freehold  always  imported  the  whole  estate  of  the  feudatory,  but 
varied  as  that  varied  "  (o). 

Thus  the  term  freehold  is  used  to  denote  the  quantity  or  dura- 
tion of  estates  as  well  as  the  tenure  of  the  land  ;  and,  as  applied 
to  estates,  even  a  customary  tenant  or  copyholder  may  be  said  to 
have  a  freehold.  "A  tenant  in  fee  simple,  fee  tail,  or  for  life  is 
said  to  have  a  freehold  interest,  whatever  his  tenure  may  be ;  but 
none  except  he  who  holds  or  did  hold  by  knights  service,  in  free 
socage,  or  in  frankalmoign  can  be  said  to  have  a  freehold 
tenure  "(;>). 


Lease  for 
years. 


A  lease  for  a  term  of  years  or  any  certain  duration  of  time  was 
originally  considered  at  common  law  not  to  convey  any  estate  in 
the  land.  The  tenant  or  termor,  though  de  facto  in  possession, 
was  considered  to  hold  the  land  in  the  name  and  on  behalf  of  the 
freeholder  who  let  him  into  possession,  and  who  through  him 
still  retained  the  possession  in  law.  He  was  in  the  position  of 
an  agent  or  bailiff  entrusted  with  the  possession  (7). 

His  right  was  founded  on  the  lease  or  contract  which  entitled 
him  to  enter  and  occupy  during  the  term  and  upon  the  conditions 


(///)  2  Crui.sc,  Dig.  tit.  17,  ss.  13,  H, 
15,  18  et  neq. 

\n)  Co.  Lit.  42  h. 

{v)  Butler's  note  to  Co.  Lit.   266  h; 


see  ante,  p.  22. 

{p)  Blackstoiie  on  Copyholders,  Tracts, 
p.  223  :  Co.  Lit.  43  b. 

(fj)  Butler's  note  to  Co.  Lit.  330  b. 
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agreed  upon ;  and  if  ejected  or  disturbed  in  possession  it  gave 
him  a  personal  action  for  the  breach  of  contract,  but  no  remedy 
by  real  action  in  respect  of  the  land  itself.  A  recovery  in  a  real 
action  against  the  freeholder  defeated  the  possession  of  the  termor 
by  establishing  a  title  paramount  to  that  under  which  the  posses- 
sion was  given ;  and  even  a  recovery  suffered  by  the  collusion  of 
the  lessor  had  the  same  effect,  until  a  statute  was  passed  enabling 
termors  to  falsify  recoveries  under  feigned  titles  (r). 

In  course  of  time  the  interest  of  a  lessee  for  years,  after  it  was  Estate  of 
perfected  by  entry,  came  to  be  recognised  and  protected  in  other    *^'**^^' 
respects  as  an  estate  in  the  land.     In  the  personal  action  of 
ejectment,  judgment  was  given  for  the  recovery  of  the  term,  with 
a  writ  of  possession.     The  doctrines  of  tenure  were  extended  to 
it,  so  that  the  lessee  was  bound  to  fealty,  and  the  rent  reserved 
became  rent  service  recoverable  bj^  distress.     Tlie  right  of  the  interesse 
lessee  for  years  before  entry  was  called  an  interesse  termini  (s). 

But  the  estate  of  the  termor  or  leaseholder  has  never  ceased  to  Leaseholds  or 
be  considered,  like  the  lease  or  contract  upon  which  it  is  founded,  are  pei-sonal 
of  the  nature  of  personal  property.     It  passes,  as  such,  to  the  *^*'''''^*^- 
executor  or  administrator,   and  not,  as  real  estate,  to  the  heir. 
Such  estates  are  called  leasehold  in  contrast  io  freehold.     They 
are  called  chattel  interests,  as  being  personal  estate,   and  also 
chattels  real,   the  subject  of  property  being  land   or  realty,  to 
distinguish  them  from  goods  or  chattels  '&t\:ici\j  personal  {t). 

{r'j  21  Hen.  VIII.  c.  15.  ejectiune   firnur ;    but    only   damages." 

(.v)  Co.  Lit.  4.')  b,  4(j  a,  h.     See  jinst,  Hale,    Hist.    Com.    Law,    201.     See   i> 

p.  150.     "Till  the  reign  of  Edward  IV.  Blackst.  Com.  200. 

the  possession  was  not  recovered  in  an  (J')  Ante.  p.  (i  ;  poxt,  p.  l.")4. 


Section  III. 
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The  Seisin  and  Conveyance  of  Freehold 
Estates. 


Seisin — feoffment  by  livery  of  seisin — livery  for  particular  estate  and 
remainder — limitations  shifting  the  seisin. 

Rule  against  abeyance  of  seisin — limitation  of  future  estates — remainders. 

Possession  of  leasehold — lease  for  years — lease  for  years  with  remainder  of 
freehold — lease  to  commence  hifuturo. 

Deed  of  feoffment — statutory  requirements  of  feoffment. 

Freehold  now  lies  in  grant — rules  of  limitation  in  grants — limitation  to 
grantor  or  his  heirs,  at  common  law — creates  a  new  title  by  statute. 

Things  Ij'ing  in  grant— reversions  and  remainders— incorporeal  heredita- 
ments. 

Attornment  to  grant  at  common  law— abolished  by  statute. 

Release — conveyance  by  lease  and  release. 

Disseisin — conveyances  having  tortious  operation. 

Rights  of  entry  and  of  action. 


Seisin  of  the 
freehold. 


Feoffment 
livery  of 
seisin. 


by 


In  the  earlier  common  law  the  word  "  seisin  "  described  *'  the 
common  law  possession,"  and  was  applied  "  as  freely  to  a  pig's 
ham  as  to  a  manor  or  field  "  {a).  At  a  later  date  the  word  was 
restricted  to  land  of  freehold  tenin-e,  and  then  signified  the 
possession  of  the  fee  or  freehold  estate :  the  freeholder  was 
described  in  law  as  seised,  or  invested  with  the  seisin.  The 
tenant  in  the  actual  possession  or  seisin  was  presumptively 
seised  of  an  estate  in  fee  simple.  If  entitled  only  for  a 
particular  estate,  he  held  the  seisin  not  only  in  his  own  right, 
but  also  in  right  of  all  the  estates  in  reversion  or  remainder 
under  the  same  title ;  the  owners  of  which  particijDated  in  the 
seisin  in  order  of  succession,  and  were  described  as  seised  in 
reversion  or  in  remainder ;  for  the  actual  seisin  represented  the 
fee,  or  all  the  estates  into  which  it  might  be  sub-divided  {h). 

The  seisin,  as  representing  the  fee,  was  also  used  as  the  means 
of  conveyance.  Feoffment  or  the  conveyance  of  a  freehold  estate 
was  effected  by  livcrii  of  seisin,  that  is,  by  an  actual  delivery  of 
possession.  This  originally  constituted  the  efficient  and  essential 
act  of  conveyance,  words  being  required  only  to  explain  the  act, 
and,  when  necessary,  to  limit  and  direct  the  estates  for  which  it 
was  intended  the  seisin  should  be  held  (c). 


(fl)  Cochrane  v.  Moore,  2:>  Q.  B.  D. 
o7,  Go  ;  .■,')  L.  .J.  Q.  B.  377  ;  Co.  Lit. 
49  a,  ir)3a  ;  Williams,  Seisin,  4. 

{li)  Leach  v.  Jay,  1)  Ch.  D.  42  ; 
Copcstahev.  Iloper,  [1908]  2  Ch.lO;  77 
L.  J.  Ch.  010;  Co.  Lit.  143  a  ;  Butler's 
note  (1)  to  Co.  Lit.  2(10 />  ;  and  cases 
cited,    ante,    p.  4,    n.    (/)  ;     Williams, 


Seisin,  4. 

((•)  Co.  Lit.  48,  49  :  Williams,  Seisin, 
9!) ;  Co.  Lit.  49  a,  oO  a,  h,  as  to  when 
a  freehold  might  pass  without  livery. 
Butler's  note  (1)  to  Co.  Lit.  271  h,  and 
to  330  h  ;  see  Boe  v.  Taylor,  .">  B.  &  Ad. 
Til') ;  1  Hayes  Con  v.  12. 
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A  feoffment  might  be  made  with  an  express  appropriation  of  Feoffment  for 
the  seisin  to  a  series  of  estates  in  the  form  of  particular  estate  estate"ind 
and  remainders,  and  the  Hvery  to  the  immediate  tenant  was  then  remainder, 
effectual  to  transfer  the  seisin  to  or  on  behalf  of  all  the  tenants 
in  remainder,  according  to  the  estates  limited.    But  future  estates 
could  only  be  limited  in  the  form  of  remainders,  and  any  limita-  Limitations 
tions  operating  to  shift  the  seisin  otherwise  than  as  remainders  ggigin  void 
expectant  uj)on  the  determination  of  the  preceding  estate  were 
void  at  common  law.      Thus,  upon  a  feoffment,  with  livery  of 
seisin,  to  A.  for  life  or  in  tail,  and  upon  the  determination  of  his 
estate  to  B.,  the  future  limitation  takes  effect  as  a  remainder 
immediately  expectant  upon  A.'s  estate  (d).   But  upon  a  feoffment 
to  A.  in  fee  or  for  life,  and  after  one  year  to  B.  in  fee ; — or  to  A. 
in  fee,  and  upon  his  marriage  to  B.  in  fee ; — or  to  A.  in  fee  or  for 
life,  and  upon  B.  paying  A.  a  sum  of  money  to  B.  in  fee, — the 
limitations  shifting  the  seisin  from  A.  to  B,  at  the  times  and  in 
the  events  specified,  as  they  could  not  take  effect  as  remainders, 
were  wholly  void  at  common  law  (c).     Such  limitations  became 
possible  in  dealing  with  uses  and  in  dispositions  by  will,  as  will 
appear  hereafter. 

The  exigencies  of  tenure  required  that  the  seisin  or  immediate  Rule  against 
freehold  should  never  be  in  abeyance,  but  that  there  should  at  all  iiieVeisin. 
times  be  a  tenant  invested  with  the  seisin  ready,  on  the  one  hand, 
to  meet  the  claims  of  the  lord  for  the  duties  and  services  of  the 
tenure,  and,  on  the  other  hand,  to  meet  adverse  claims  to  the 
seisin,  and  to  preserve  it  for  the  successors  in  the  title  (/). 

This  rule  had  important  effects  upon  the  creation  of  freehold  Limitation 
estates ;  for  it  followed  as  an  immediate  consequence  of  the  rule,  gst^'tes."^ 
as  also  from  the  nature  of  the  essential  act  of  conveyance  by 
livery  of  seisin,  that  a  grant  of  the  freehold  could  not  be  made  to 
commence  at  a  future  time,  leaving  the  tenancy  vacant  during 
the  interval  (g). 

As  a  consequence  of  the  same  rule  if  a  feoffment  were  made  to  Limitation 
A.  for  life  and  after  his  death  and  one  day  after  to  B.  for  life  or  the  freehold. 
in  fee,  the  limitation  to  B.  was  void,  because  it  would  leave  the 
freehold  without  a  tenant  or  in  abeyance  for  a  day  after  the  death 
of  A.  (h). 

A   remainder  limited  to    an    uncertain    person    or    upon  an  Remainders. 

{d)  Co,  Lit.  H3  a  ;  Williams,  Seisin,  As  to  the  application  of  this  rule  in  the 

67,  169.  case  of  equitable  estates,  see  po.sf,  p.  108. 

(e)  Co.    Lit.    378,    ct     scq.  ;  Fearne,  (//)  13uchler\s  Case,  2  Co.   55  a;  Co. 

Cont.  Rem.  307.  Lit.  217  a. 

if)  Butler's  note  (1),  Co.  Lit,  342  i.  UO  Fearne,  Cont,  Rem.  307. 

L.P.L.  D 
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Remainder 
in  abeyance 

pending:  tlic 

particular 

estate. 


Possession  of 
leasehold. 


Lease  for 
years  did  not 
require  livery 


Statute  re- 
quiring leases 
to  be  in 
writinK. 


Statute  re- 
quiring deed. 


uncertain  condition,  and  so  long  as  the  uncertainty  lasted,  became 
known  as  a  conii)if/eiit  remainder.  A  remainder  limited  absolutely 
and  to  a  determinate  person,  or  which  had  l)ecome  absolute  and 
certain  in  ownership  by  subsequent  events  was  a  vested  remainder  ; 
the  remainderman  was  presently  ini  cstecl  with  a  portion  of  the 
seisin  or  freehold  (/). 

The  seisin  or  freehold  in  remainder  might  be  in  abeyance 
during  the  continuance  of  the  particular  estate ;  for  the  present 
seisin  of  the  tenant  of  that  estate  was  sufficient  to  s  itisfy  all  the 
requirements  of  tenure,  and  it  represented  and  supported  all  the 
future  estates  and  interests,  whether  vested  or  contingent,  in 
the  fee.  But  it  was  essential  that  it  should  have  become  certain 
and  absolute  at  the  time  when  the  particular  estate  determined  ; 
and  if  not  then  ascertained,  so  as  to  be  capable  of  taking  up  the 
seisin,  it  failed  altogether,  and  the  next  estate  in  remainder  took 
immediate  ell'ect  (A).  As  will  Ije  mentioned  hereafter,  contingent 
remainders,  which  alone  were  affected  by  the  feudal  rule  respect- 
ing the  abeyance  of  the  freehold,  are  now  preserved  from 
destruction  by  statutes  (/).  It  may  also  be  observed  here,  that 
a  contingent  remainder,  whether  legal  or  equitable,  is  void  if 
obnoxious  to  the  rule  against  perpetuities,  unless  saved  by  the 
statute  De  donis  {)ii). 

As  before  stated,  the  word  seisin  has  ceased  to  be  used  to 
describe  the  interest  of  a  tenant  for  years  or  leaseholder  in  his 
own  right ;  he  has  no  participation  in  the  freehold,  and  is 
described  in  law  simply  as  jyossessed.  But  his  possession, 
being  referred  to  the  title  of  the  freeholder  under  whom 
he  holds,  constitutes  the  seisin.  The  freeholder  is  still 
described  as  seised,  though  his  seisin  is  subject  lo  the  lease 
for  years  («)• 

As  a  lease  for  years  did  not  import  a  transfer  of  the  seisin  or 
freehold,  it  required  no  livery  ;  and  at  common  law  a  lease  for 
years  might  be  made  by  mere  parol,  without  deed  or  writing. 
The  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  1,  required  all  leases 
to  be  made  in  writing  and  signed  by  the  lessor  or  his  agent ; 
excepting  (s.  2)  leases  not  exceeding  three  years  from  the  making 
and  on  which  a  rent  of  two-thirds  at  least  of  the  full  value  is 
reserved.     The  statute  8  &  9  Vict.  c.  106,  s.  3,  enacted  that  all 


(i)  Fearne,  Cont.  Rem.  215,  see  ante, 
p.  32. 

(/O  Fearne,  Cont.  Rem.  3,  2S1,  307. 
See;;«'FarwellJ.,  Re.  Ash  forth,  [I'JO.^]. 
1  Ch.  535,  at  p.  542,  et  seq.  ;  74  L.  J.  Ch. 
3t)l. 

(0  ^QG2)ost,  p.  240. 


{ill)  13  Ed.  L,  Stat.  1,  c.  1  ;  Ahbins  v. 
Burneii,  17  Ch.  D.  211  ;  ^  Ashforth, 
[I'JO.i]  1  Ch.535  ;  74  L.  J.  Ch.  361.  See 
jwHt,  p.  318. 

(ii)  Be  Grei/  v.  Illchardson,  3  Atk. 
409  ;  Co.  Lit.  200  b  ;  Butler's  note  (1) 
to  Co.  Lit.  330  b,  a?ite,  pp.  30,  31. 
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leases,  required  by  law  to  be  in  writing,  should  be  void  at  law 

unless  made  by  deed  {<>). 

If  a  lease  were  made  for  years  with  remainder  over  to  another  Lease  for 

for  an  estate  of  freehold,  for  life  or  in  tail  or  in  fee,  it  was  remainder  of 

necessary  for  the  lessor  to  make  livery  of  seisin  to  the  lessee  for  ficehoid. 

years  before  entry,  in  order  to  pass  the  remainder.     If  the  lessee 

entered  before  livery,  his  estate  in  the  term  was  perfected  by  the 

entry  and  the  freehold  and  reversion  was  in  the  lessor ;  and 

livery  of  seisin  could  not  afterwards  be  made  without  the  assent 

of  the  lessee,  because  the  possession  was  already  in  the  lessee  (p). 

If  a  lease  were  made  for  3'ears  with  a  contingent  remainder  of  Lease  for 
...         •  •!  in  •!!  years  with 

freehold,  the  hmitation  in  remanider  was  wholly  void,  because  contingent 

it  left  the  seisin  in  abeyance  until  the  happening  of  the  contin-  j^™]^^'"^)!''''"  ^^ 

gency ;  nor  could  livery  be  given  for  such  an  estate  for  want  of 

a  present  certain  grantee  of  the   freeholder).     Thus,  "it  is  a 

general  rule,  that  wherever  an  estate  in  contingent  remainder 

amounts  to  a    freehold,  some  vested  estate  of  freehold   must 

precede  it"  (r). 

A  lease  for  a  term  of  years  might  be  made  to  commence  in  i^ease  for 

1     1  1  1  1         J       1  1      years  to  com- 

futnro,  though  a  grant  of  the  freehold  could  not ;  because  such  mence  Ui 

lease    was  merely  an  executory  contract  as  to  the  possession,  /«^"''"- 

which  might  be  executed  at  the  time  agreed  upon  ;  "  as  if  a  man 

make  a  lease  for  years  to  begin  at  Michaelmas  next  ensuing,  it  is 

good  "  (s). 

A  deed  or  charter  of  feoffment  w^as  generally  used  to  attest  the  Deed  or  char- 
livery  of  seisin  and  record  the  terms  of  the  grant.  Livery  of  i^^gat, 
seisin  was  then  expressed  to  be  made  according  to  the  form  of 
i\iQ  (ieedi,  secanduniformam  cartce ;  and  a  memorandum  of  such 
livery  was  endorsed  upon  the  deed.  The  deed  or  charter  was 
not  necessary  to  the  feoffment  at  common  law  ;  and  in  case  of 
variance  between  the  terms  of  the  deed  and  of  the  feoffment,  the 
latter  as  the  efficient  act  prevailed  ;  unless  the  feoffment  was 
expressly  made  according  to  the  form  of  the  deed,  when  the  deed 
regulated  the  effect  of  the  feoffment  (0- 

The    Statute  of  Frauds,   2'J   Car.  II.  c.  8,  s.  1,  first  made  a  statutory  re- 
quirements of 

((»)  See  Co.  liit.  48  a,  200  h.  (J)  Sharps  Case,  5  Co. 26  a  ;  Samme's   feoffment,— 

Q^)  Co.  Lit.  49  a;  Williams,   Seisin,  Case,  Yi  Co.   54  h.     Thus— "  If  a   man    ^'^^^""o- 

100.     See  Doe  v.   Taylor,   5   B.   &  Ad.  make  a  charter  in  fee  and  deliver  seisin 

57-5.  for   life  secundum  formani.    eartte,   the 

(jl)  ^;i/e,  p.  33  ;  Co.  Lit.  217  «.  whole  fee  simple   shall   pass." — "If    a 

(?■)  Fearne,    Cont.    Hem.    281,      See  man  make  a  lease  for  years  by  deed  and 

Loyd  V.  IlrnokiiKj,  1  Vent.  188.  deliver  seisin  according  to  the  form  and 

(s)  Harwich's'  Case,  r-,  Co.   94  h.     See  effect  of  the  deed,  yet  he  hath   but  an 

jVealc   V.    Mackenzie,  1    iM.    &  AV.   747,  estate  for  years  and  the  livery  is  void." 

759  ;  and  see  ante,  p.  31.  Co.  Lit.  48  a. 

D  2 
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Deed. 


writing  necessary  to  a  feoffment  by  enacting  "  that  estates  made 
or  created  by  livery  and  seisin  only,  or  by  parol,  and  not  put  in 
writing  and  signed  by  tbe  parties  so  making  or  creating  tlie 
same,  or  tlieir  agents  tberennto  lawfully  authorized  by  writing, 
shall  have  the  force  and  effect  of  estates  at  will  only."  And  the 
Eeal  Property  Act,  1845,  s.  3,  enacted  *'  that  a  feoffment  made 
after  October  1,  1815,  other  than  a  feoffment  made  under  a 
custom  by  an  infant,  shall  be  void  at  law  unless  evidenced  by 
deed"(»). 


Freehold  now 
lies  iu  grant 
as  well  as  in 
liverv. 


Rules  of 
limitation  in 
grants. 


Limitation  to 
grantor  at 
common  law. 


The  same  statute  dispensed  with  livery  of  seisin  altogetlier  by 
enacting  (s.  2)  that  "  after  1  October,  1845,  all  corporeal  tene- 
ments and  hereditaments  shall,  as  regards  the  conveyance  of  the 
immediate  freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as 
in  livery."  Since  this  enactment  a  deed  of  grant  alone  is 
sufficient  to  convey  freehold  estates,  and  feoffment  by  livery  of 
seisin  may  be  described  as  obsolete,  except  in  the  case  of  a 
conveyance  by  a  minor  of  gavelkind  lands  in  Kent  {x).  The 
word  "  grant  "  has  ceased  to  be  a  term  of  art,  if  indeed  it  ever 
was  (y). 

It  will  be  observed  that  no  attempt  has  been  made  to  alter  the 
rules  of  common  law  above  stated  concerning  the  limitation  of 
estates ;  and  although  a  deed  of  grant  is  now  made  effectual  to 
pass  the  seisin  and  freehold  without  livery,  it  is  not  made  effec- 
tual to  pass  the  seisin  infaturo,  or  to  shift  or  suspend  the  seisin, 
or  to  leave  it  in  abeyance.  The  same  rules  of  limitation  of  estates 
apply  now  to  a  grant  of  the  freehold,  as  before  applied  to  a  feoff- 
ment by  livery  of  seisin  (z).  It  is  different  with  a  grant  operating 
under  the  Statute  of  Uses  to  be  noticed  hereafter  (a). 

It  was  impossible  for  a  person  to  make  a  direct  conveyance  to 
himself,  so  as  to  alter  his  title  to  his  own  property  and  take  as 
purchaser  from  himself,  by  feoffment,  grant,  or  any  mode  of 
conveyance  known  to  the  common  law.  The  maxim  applied 
"  ncmoj^otest  esse  agens  et  imticns'' ',  he  could  not  be  both  feoffor 
and  feoffee,  or  grantor  and  grantee.  So,  if  upon  a  feoffment  or 
grant  he  limited  the  estate  to  himself  for  life,  with  remainder  to 
another,  the  remainder  was  void  for  want  of  a  particular  estate 


(«)  8  &  9  Vict.  c.  1C6.  Sec  Zimllei- 
V.  Ahrahumx,  [11)03]  1  K.  13.  r>ll  ;  72 
L.  J.  Q.  B.  10:3.  It  might  be  effective 
as  an  agi-eement ;  see  Leake,  Contracts, 
pp.  15t),  et  spq. 

(x)  See  lie  Mashell  and  Goldfinch's 
Contract,  [1895]  2  Ch.52o  ;  G4  L.  J,  Ch. 
678. 


(y)  Conveyancing  and  Law  of  Pro- 
perty Act,  1H81  (44  &  45  Vict.  c.  41), 
s.  49.  See  Chester  v.  Willan,  2  Wms. 
Saund.  28.3,  and  notes. 

(2)  See  [njite,  p.  33  ;  Bje  v.  Prince, 
20  L.  J.  C.  P.  223. 

(«)  Pod,  Part  I.  Chap.  III.  "  Law  of 
Uses." 
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to  support  it  (/>).  By  making  a  conveyance  to  another  and  taking 
a  re-conveyance  to  himself  and  his  heirs,  he  might  acquire  a  new 
title  by  purchase,  which,  if  effective,  would  make  an  important 
difference  in  tracing  the  descent  {c). 

Nor  could  a  person  by  any  common  law  conveyance  make  his    LiiuitJifion  to 

i-  '^         '^  -  lieirs  of  the 

heir  a  purchaser,  for  it  was  a  maxim  that  lucre  est  pars  anteces-  rrrantor. 
soris.  Thus,  if  a  man  made  a  gift  in  tail,  or  a  lease  for  life, 
with  remainder  to  his  own  right  heirs,  the  limitation  of  the 
remainder  was  inoperative,  being  merely  descriptive  of  the 
reversion  remaining  in  him ;  so  if  the  remainder  were  limited  to 
the  heirs  male  of  his  own  body,  this  was  a  void  remainder,  for 
the  donor  could  not  make  his  own  right  heir  a  purchaser  (f?)- 

By  the  statute  3  &  4  Will.  IV.  c.  106  (the  Inheritance  Act,  Limitation  to 
1833),  s.  3,  it  is  enacted  that  "when  any  land  shall  have  been  hc?"s created 
limited  by  any  assurance  (executed  after  31st  December,  1833),  new  title  by 
to  the  person  or  to  the  heirs  of  the  person  who  shall  thereby 
have  conveyed  the  same  land,  such  person  shall  be  considered 
to  have  acquired  the  same  as  a  purchaser  by  vir tae   of   such 
assurance,  and  shall  not  be  considered  to  be  entitled  thereto  as 
his  former  estate  or  part  thereof "  (c). 

In  the  case  of  land  where  the  title  held  has  been  registered  under  Registered 
the  Transfer  of  Land  Acts,  1875  and  1897  CO,  written  instru-  ^'''^^^ 
ments  are  not  dispensed  with,  nor  is  the  old  method  of  convey-. 
ancing  entirely  superseded  (f/). 

The  distinction  between  grant  and  liverv  referred  to  the  subject  Distinction  oe 

of  conveyance.     Things  incapable  of  actual  possession,  of  which,  livery.— 

therefore,  no  livery  could  be    made,  were  said  to  lie  in  grant,  J^'gf^\Jt^^"'^ 
that  is  to  say,  were  conveyed  by  a  deed  of  grant  {li). 

Eeversions   and    remainders,    being  incapable    of   possession  Reversions 

during  the  continuance  of  the  particular  estate,  were  not  the  remainder?:, 
subject  of  livery,  but  were  conveyed  by  deed  of  grant  (?)•     If  the 

(&)  Bim/Jiam's    Oiae,  2   Co.  91  ;  2>e>'  (a)  ITeywood   v.   Jleyicuod.    34    Beav. 

Hale,  G.  J.,  in  Fihm  v.  3/it/ord,  1  Vent.  317  ;  Ka>m»i  v.  Karnes,  L.  R.  7  Eq.  250. 

378  ;  Sout/icot  v.  Stowell,  2  Mod.  210  ;  1  See  1  Hayes  Conv.  315. 

Sanders,  Uses,  129.       From   the    piin-  (/)  38    &  39   Vict.  c.  87  ;    GO   &    Gl 

<;iple  of  the  common  law  that  husband  Vict.  c.  G5. 

and  wife  are  one  person,  it  followed  that  ({/)   Capitdl    and    Cauntir.s    Bunk   v. 

a  husband  could  not  during  the  cover-  lih'odcs,  [1903]   1  Ch.  631  ;  72  L.  J.  Ch. 

ture   by    any   conveyance   at    common  336.      See   forms    published    with    the 

Law  limit  an" estate  to  his  wife.  Land  Transfer  Rules,  1903. 

(c)  Co.   Lit.  12  h  ;  Doe  v.   Morgan,  7  (/<)  As  to  tlie  meaning  of   the  word 

T.   R.    103.     A  person  miglit  also  con-  "grant,"  see  Shep.  Touch.  228  ;   Chester 

•vey   to   himself   under   the   Statute   of  v.  Wilhni.  2  Wms.  Saund.  283;  Doe  v. 

Dses.     See    liex  v.   JJahhvcre,  5  T.  R.  Prince,   20  L.   J.    C    P.  223  ;    Convey- 

104.  ancing  and  Law  of  Property  Act,  1881 

{d)  Co.  Lit.  22  h,  "  witliout  departing  (44  k'^io  Vict.  c.  41).  s.  49. 

■of  the   whole  fee  simple  out  of   him."  (/)  See  Doe  v.  Cole,  7  B.  &  C.  243. 
/rresivold's  Case,  Dyer,  156  a. 
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tenant  of  the  particular  estate  and  the  reversioner  joined  in  a 
feoffment,  though  without  deed,  it  was  sujjported  by  means  of 
an  impHed  surrender  of  the  particular  estate  to  the  reversioner 
preceding  the  livery  by  him  (A).  So,  a  feoffment  by  the  rever- 
sioner to  the  tenant  of  the  particular  estate  might  be  supported 
by  an  implied  surrender  of  the  particular  estate  preceding  the 
livery  (/). 
Future  Future  limitations  of  an  estate  in  reversion  or  remainder  were 

reversion"and  ^^^^j^ct  to  the  same  rules  as  a  feoffment  of  the  present  seisin.  A 
remainders,  grant  of  a  reversion  or  remainder  could  not  be  made  to  A.  from 
Christmas  next,  or  to  A.  for  life  and  after  his  death  and  one  year 
to  B. ;  but  it  might  be  made  for  a  particular  estate  with  re- 
mainder, vested  or  contingent,  as  to  A.  for  life  with  remainder  to 
B,,  or  with  remainder  to  the  heirs  or  children  of  B.  not  yet 
born  (m). 

The  class  of  rights  and  interest  in  land  known  as  incorporeal 
hereditaments,  comprising  seignories,  rents  and  services,  rights 
of  profit  or  use  in  the  land  of  another,  as  rights  of  common,  rights 
of  way  and  the  like,  when  taken  as  separate  subjects  of  property 
and  not  as  incident  or  appurtenant  to  other  land,  being  incapable 
of  actual  possession  or  seisin,  lie  in  grant,  that  is,  are  conveyed 
by  deed  of  grant ;  nor  can  any  estate  or  interest  in  them  be 
created  except  by  deed  (»). 


Incorporeal 
heredita- 
ments. 


Attornment 
to  gi-ant 
necessary  at 
common  law. 


Grant  made 
effectual 
without 
attornment 
by  statute. 


Upon  the  grant  of  a  manor  or  seignory  to  which  tenure  with 
rent  or  other  services  was  incident,  attornment  or  consent  of  the 
tenant  to  hold  of  the  grantee  was  necessary  at  common  law  to 
give  effect  to  the  grant,  as  it  was  to  perfect  a  grant  of  the  rever- 
sion of  a  particular  estate,  for  years,  or  for  life,  or  in  tail  (o). 
The  necessity  for  attornment  in  these  cases  was  taken  away  by 
the  statute  of  4  Anne,  c.  16  ;  but  the  statute  provides  that  the 
tenant  shall  not  be  ^jrejudiced  or  damaged  by  payment  of  any 
rent  to  any  grantor,  or  by  breach  of  any  condition  for  non-pay- 
ment of  rent,  before  notice  shall  be  given  to  him  of  such  grant  by 
the  grantor  (7>).     And  the  Distress  for  Rent  Act,  1737  (^),  after 


(70  BredorCs  Case,  1  Co.  76  a  ;  Tre- 
port's  Cane,  6  Co.  15  «  ;  see  Doe  v.  Lijnes, 
;S  B.  &  C.  388  ;  Co.  Lit.  48  *. 

(Z)  Lancadfl  v.  Aller,  Dyer,  358 «. 

(w)  See  ante,  n.  33  ;  1  Hayes  Con  v. 
21. 

(«)  Co.  Lit.  9  h,  -40  a,  121  h,  \T2  a  ; 
Somerset  (JJitlte)  v.  Foywell.  5  B.  ic  C. 
875  ;  Gardiner  v.  Williamson,  2  B.  &;  Ad. 
33(5  ;  see  Cortjton  v.  Lithehye,  2  Wms. 
Saund.  362  n.  (f). 


00  Thurxh)!  V.  Plant,  1  Wms.  Saund. 
281  n  (4)  ;  I'/V/cr.v  v.  St.  Paul's  (^Dean'), 
14  Q.  B.  !K)y  ;  It)  L.  J.  Q.  B.  84.  See 
Butler's  note  (1),  Co.  Lit.  3U9  a.  The 
attornment  of  a  tenant  could  not  be 
compelled  even  in  Chancery.  Cary^ 
p.  5. 

ij))  4  Anne,  c.  16,  ss.  9,  10 ;  De 
Mc/iolls  V.  .Saunders,  L.  R.  5  C.  P.  589  ; 
Cooh  V.  Guerra,  L.  R.  7  C.  P.  132. 

(S)  11  Geo.  XL  c.  19,  s.  11. 
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reciting  that  the  possession  of  estates  in  land  is  rendered  very  AttornmcDt 
precarious  by  the  frequent  and  fraudulent  practice  of  tenants  in  da^manTvoui 
attorning  to  strangers  who  claim  title  to  the  estates  of  their 
landlords  or  lessors,  enacts  that  all  such  attornments  of  any 
tenants  shall  be  absolutely  null  and  void,  and  the  possession  of 
their  respective  landlords  or  lessors  shall  not  be  anywise  changed, 
altered  or  affected  by  any  such  attornments. 

A  grant  of  a  reversion  or  remainder  to  a  person  having  a  prior  Release, 
vested  estate  in  the  land  was  distinguished  as  a  Release.     Such 
conveyance,  like  a  grant,  required  to  be  by  deed  under  seal,  and 
differed  from  a  grant  only  in  its  special  effect  and  operation  in 
enlarging  the  previous  estate  [r). 

A  lessee  for  years,  or  even  a  lessee  at  will,  after  entr}^  might  Release  to 
take  the  freehold  reversion  by  release  ;  but  not   before  entr}-,    ^"^^^  ^^ 


veais. 


because  he  then  had  but  an  interesse  tenitini  and  no  possession, 
and  the  release  by  way  of  enlarging  an  estate  could  only  operate 
upon  a  possession ;  before  entry  there  was  no  reversion  and  the 
immediate  freehold  could  only  pass  by  livery  (s). 

The  capacity  of  a  lessee  for  years  to  take  the  reversion  by  Conveyance 
release,   supplied   the   means  in  early  times   of   conveying   an  ^^,  leTseVnd 
immediate  freehold  without  livery  of  seisin.     A  lease  for  a  year  release 
was  first  made  under  which  the  lessee  obtained  possession  by  ihery. 
entry,  and  was  then  in  a   position   to   take   the  reversion  by 
release.     By  the  lease  and  release  thus  executed  the  freehold 
was   conve3'ed   as   effectuall}^   as    by   feoffment   with   livery   of 
seisin  (0- 

After  the  passing  of  the  Statute  of  Uses  (u)  the  necessity  of  an  Lease  for 
actual  entry  to  perfect  the  estate  of  the  lessee  was  obviated  by  bar^aiiTand 
making  a  bargain  and  sale  for  a  year  instead  of  a  lease  for  a  sale  without 
year  at  common  law ;  a  use  was  thereby  created  in  the  lessee 
which  was  at  once  executed  in  possession  by  mere  force  of  the 
statute,  as  hereafter  explained.     In  this  form  the  conveyance  by 
lease  and  release,  without  entry  or  livery  of  seisin,  continued 
in  use  for  the  transfer  of  freehold  estates  until   quite   recent 
times  (x). 

The  statute  4  Vict.  c.  21,  s.  1,  further  simplified  this  mode  of  statute 
conveyance  by  rendering   a   release  alone  as  effectual  for  the  "'^s^'eggctual 
conveyance  of  freehold  estates  as  if  the  releasing  party  had  also  without  lease. 

(r)  Lit.  s.  465  ;  Co.  Lit.  273  «  ;  as  to  (0    2    Sanders,  Uses,  62,  citing  Year 

the   different  kinds  and   operations   of  Books,  11  Hen.  TV.,  33 ;  21  Ed.  IV.  24. 
releases,   see  Lit    s.  444  ;  Co.   Lit.  ib.  ;  («)  27  Hen.  VIII.  c.  10. 

Butler's  note  (1)  to  Co.  Lit.  267  «.  (^)  2   Sanders,   Uses,    62;    see  /;oa/, 

(s)  Co.  Lit.  46  h,  270  a.     See  Due  v.  p.  85. 
WalJier,  o  B.  &c  G.  111. 


40 


TART  I.   CHAP.  I.   THE  LAW    OF  FRKKHOLD  TENURE. 


I-ease  and 
release 
superseded 
by  grant. 


executed  a  deed  of  bargain  and  sale  or  lease  for  a  year  for  giving 
effect  to  such  release. 

But  the  conveyance  by  lease  and  release  is  now  superseded 
altogether  by  a  simple  direct  conveyance  by  deed,  or  a  transaction 
under  the  Transfer  of  Land  Acts  (.//) . 


Disseisin. 


Disseisin 
divested 
remainders 
and  reversion. 


Conveyances 
having 
tortious 
operation, — 
feoffment  by 
tenant  of 
particular 
estate, 


operated  as  a 
forfeiture, 


Disseisin  was  a  wrongful  entry  upon  the  land  and  ouster  or 
dispossession  of  the  freeholder.  An  entry,  or  perception  of  the 
rents  and  profits,  under  colour  of  an  adverse  title,  although 
evidence  of  an  ouster,  might  be  explained  by  the  circumstances, 
and  not  amount  to  a  disseisin  (z).  The  disseisor  acquired,  by 
his  wrongful  act,  an  estate  in  fee  simple,  as  against  all  but  the 
real  owner,  and  upon  this  title  he  might  maintain  an  action  of 
ejectment  against  a  stranger  to  the  title  who  had  ousted  him  (ci). 
The  disseisee  retained  a  mere  right  of  entry  which,  if  exercised 
within  the  limits  of  time  which  were  periodically  fixed  by  law, 
revested  the  estate  in  him  (b). 

Disseisin  of  the  tenant  of  a  particular  estate  disseised  or 
divested  all  the  estates  in  remainder  or  reversion,  and  con- 
verted them  into  mere  rights  of  entry,  exerciseable  in  their 
order  of  succession  (c). 

The  tenant  himself  of  the  particular  estate  whether  for  life,  or 
for  years,  having  the  actual  seisin,  had  it  in  his  power  to  make 
a  feoffment  to  another  by  livery,  which  effectually  conveyed  the 
fee,  if  it  in  terms  imported  to  do  so,  irrespectively  of  his  own 
estate  or  interest ;  and  such  feoffment  disseised  all  the  estates 
in  remainder  or  in  reversion  dej^endent  upon  his  seisin  and 
converted  them  into  rights  of  entry  (d).  Feoffment  by  tenant  in 
tail  operated  rightfully  at  common  law,  but  was  provided  against 
by  the  statute  De  cloiiis,  giving  a  writ  oi  formedon  to  the  issue 
or  reversioner  or  remainderman.  It  therefore  took  away  the 
right  of  entry  and  left  only  the  right  of  action  under  the 
statute  (^')' 

But  such  act  on  the  part  of  the  tenant  for  life  or  for  years  was 
a  direct  breach  of  the  conditions  of  his  tenure,  and  operated  as 
a  forfeiture  of  his  estate,  which  thus  became  merged  or  ex- 
tinguished in  the  reversion  or  seignory,  and  the  reversioner  or 


(y)  See  ante,  p.  .3fi. 

(r)  Jerritt  v.  Weave,  3  Pri.  575 ; 
Bvshhij  v.  Dia-oH,  .3  B.  &  C.  298.  See 
Lyi-ll  v.  Kcnucdi/,  14  A.  C.  437  ;  59  L.  J. 
Q.  B.  2i;8. 

00  Jfifier  V.  Whitlnch,  L.  R.  1  Q.  B. 
1  :  Learh  v.  Jay,  9  Ch.  1).  42  ;  47  L.  J.  Cli. 
876  ;  Buxenbv'rg  v.  Cooli,  8  Q.  B.  D.  162  ; 


51  Tv.  J.  Q.  B.  170;  Pon-,1  v.  Clissold, 
[1907J  A.  C.  73  ;  70  L.  J.  P.  C.  19. 

(J))  See  post,  p.  42. 

(r)  See  ante,  \i.  32. 

Id')  Co.  Lit.  330  h,  and  Butler's  note 
(1)  ib. 

00  Co.  Lit.  326  h,  327  a,  I  ;  see  atife, 
p.  26. 
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next  remainderman  became  entitled  to  the  immediate  possession 
with  the  right  to  enter  accordingly  (/). 

In  such  case  if  the  next  estate  in  remainder  was  then  in 
contingency  so  that  it  could  not  take  effect  in  possession,  it 
failed  altogether,  and  the  next  vested  remainder  took  immediate 
effect,  because  the  freehold  could  not  remain  in  abeyance.  Con- 
tingent remainders  might  thus  be  destro3'ed  by  a  feoffment  of 
the  tenant  of  the  particular  estate ;  and  it  was  formerly  the 
jjractice  to  use  feoffments  for  this  purpose  {[/).  Sect.  4  of  the 
Eeal  Property  Act,  1845  (//),'  provided  that  a  feoffment  executed 
after  October  1, 1845,  should  not  have  a  tortious  operation.  It  is 
possible  that  the  courts  would  have  held  that  this  enactment 
had  overridden  the  decided  cases  (i).  But  the  matter  was  put 
beyond  doubt  by  sect.  8  of  the  same  statute,  which  provided  that 
contingent  remainders  should  be  capable  of  taking  effect,  not- 
withstanding the  determination  by  forfeiture  of  any  preceding 
estate  of  freehold  in  the  same  manner  as  if  such  determination 
had  not  hapi^ened. 

A  fine  or  recovery,  in  general,  had  the  same  efficacy  as  a 
feoffment  in  conveying  the  fee,  if  it  purported  to  do  so ;  and  if 
by  a  tenant  for  life,  it  induced  a  forfeiture  of  his  estate  if  the 
estate  in  remainder  were  vested,  but  destroyed  contingent  re- 
mainders immediately  expectant  (A) .  This  cause  of  forfeiture 
was  abolished  by  the  Fines  and  Recoveries  Act,  1833,  s.  2(/). 

Conveyances  by  deed  without  livery,  as  a  grant,  release,  or  a 
lease  and  release,  in  whatever  terms,  had  no  effect  beyond  the 
estate  and  interest  which  the  person  executing  might  rightfully 
convey.  Those  conveyances  only  which  operated  directly  upon 
the  seisin,  as  feoffments,  fines  and  recoveries  could  operate 
tortiously  according  to  their  import,  irrespectively  of  the 
estate  of  the  party  conveying  (»0.  So,  of  things  lying  in 
grant  as  rents,  commons,  reversions  and  remainders,  the  con- 
veyance, though  importing  to  be  in  fee,  had  no  tortious  effect, 
nor  did  it  induce  a  forfeiture,  for  nothing  passed  thereby  but 
that  which  rightfully  might  pass  (n). 


destroj'ed 

contingent 

remainders. 


Contingent 
remainders 
preserved  by 
statute. 


Fines  and 
recoveries. 


Grant  and 
release  had 
no  tortious 
operation. 


C/)  Co.  Lit.  233  b,  Butler's  note, 
ib. ;  Co.  Lit.  2.")!  a,  h,  252  a  ;  Gilbert's 
Tenures.  38,  3!) ;  see  Doe  v.  LynnHf  3 
B.  &  C.  388. 

(jj)  Archers  Case,  1  Co.  66  J  ;  Hasher 
V.     Sutton,    1    Bing.    500.     See    i^ost, 
v>  238 
' (Ji)  8  &  9  Vict.  c.  106. 
■  (0  See   Smith   v.    Chjfford,    1    T.  R. 
738. 

(70  Smith  V.  Clyford,  1  T.  II.  738  ; 


Doe  V.  Gatacre,  5  Bing.  N.  C.  608.  As 
to  the  effect  of  a  fine  or  recovery  by 
tenant  in  tail,  see  ante,  p.  26.  Fine  by 
lessee  for  years  operated  only  by  eslopiicl 
between  the  ))arties  and  Lad  no  ulterior 
effect  ;  see  Fermor's  Case,  3  Co.  77  a  ; 
Parlthurst  v.  Smith,  3  Atk.  135,  141. 

(0  3&'i  Will.  IV.  o.  74. 

(w)  Co.  Lit.  332  a  ;  Butler's  note  to 
Co.  Lit.  330  a. 

(«)  Co.  Lit.  251  b. 
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entry. 
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entry  lost  by 
descent  cast, 


by  discon- 
tinuance, 
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claim. 

Eight  of 
action. 


Statute 
abolishing 
real  actions. 


descent  cast 
and  discon- 
tinuance. 


Limitation  of 
entry  or 
action 


An  entry  on  the  land  within  the  time  allowed  hy  law  restored 
the  seisin,  and,  if  made  by  the  tenant  of  a  particular  estate,  it 
restored  or  revested  the  estates  in  remainder  or  reversion,  which 
were  dependent  upon  the  same  title.  Hence  a  right  of  entry 
was  sufficient  to  preserve  a  contingent  remainder  (o).  It  is  to 
be  observed  that  the  entry  of  the  disseisee  before  his  right  is 
barred  by  lapse  of  time  restores  him  to  his  former  title  by  rela- 
tion back.  He  may  therefore  maintain  an  action  against  a 
trespasser  for  a  wrong  done  between  the  date  of  disseisin  and 
entry  (j)).  And  even  before  a  change  in  the  law  enabled  after- 
acquired  freehold  estates  to  be  devised,  the  entry  of  the  disseisee 
validated  a  devise  of  lands  made  while  he  was  out  of  posses- 
sion (5). 

The  right  of  entry,  arising  upon  a  disseisin,  was  lost  in  certain 
events ;  as  by  the  seisin  being  cast  by  descent  upon  the  heir  of 
the  disseisor,  which  was  technically  called  a  descent  cast  {r)  ; — 
also  by  an  alienation  of  the  fee  by  the  disseisor  to  another, 
which  was  called  a  discontinuance  of  the  possession  (s).  On  the 
other  hand,  the  right  of  entry  might  be  kept  alive  against  a 
descent  cast  by  the  process  of  continual  claim  (t). 

Where  the  right  of  entry  was  lost  there  remained  a  mere 
right  of  action,  to  be  prosecuted  within  certain  limits  of  time 
in  the  form  of  real  action  provided  for  the  circumstances  of  the 

case(»)- 

The  doctrines  concerning  rights  of  entry  and  of  action  and 
the  proceedings  in  real  actions  were  highly  technical  and 
elaborate,  and  formed  a  large  and  complicated  branch  of  the 
law  of  real  property,  until  the  amendments  of  the  law  made  by 
the  Real  Property  Limitation  Act,  1833  (x).  By  that  statute, 
s.  36,  real  actions  were  put  an  end  to  with  three  exceptions, 
which  were  subsequently  abolished,  and  the  aclion  of  ejectment, 
or  as  it  is  now  known,  an  action  for  the  recovery  of  land,  is  the 
appropriate  remedy  at  law  for  the  recovery  of  the  possession  of 
land.  By  the  same  statute  the  right  of  entry  or  action  is  no 
longer  defeated  by  a  descent  cast  or  a  discontinuance  (s.  39)  ;  and 
and  it  is  exempted  from  all  other  casualties  except  lapse  of  time. 
But  it  must  be  prosecuted  within  twelve  years  next  after  the 


(<))  Archer's  Cusr,  1  Co.  6G  J  ;  Fearne, 
Cont.  Eem.  2S6. 

(^y)  Burnet  v.  Guildford  (^EurV),  11 
Ex.  19  ;  24  L.  J.  Ex.  281  ;  Ocean  Acci- 
dent and  Guarantee  Corp.  \.llJord  Gas 
Co.,  [1905]  2  K.  B.  493  ;  74  L.  J.  Q.  B. 
799. 

(g-)  See  note  4  to  Diqjjia  v.  JIai/o,  2 


Wms.  Saund.  38U,  at  p.  401. 

(/■)  Lit.  s.  385  ;  Co.  Lit.  ib. 

(.v)  Lit.  s.  592  ;  Butler's  note  to  Co. 
Lit.  325  a. 

(0  Lit.  ss.  414,  417,  422,  423. 

(«)  See  Butler's  note  (1)  to  Co.  Lit. 
239  a. 

(a-)  3  &  4  Will.  IV.,  c.  27. 
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accrual    of    the    right,    unless   the    person   entitled    is    under 
disability  (ij). 

A  right  of  entry  was  not  assignable  at  common  law  by  deed,  Assignment 
nor  by ''will ;  though  it  might  be  released  to  the  person  in  actual  ^[^|,';g''t  ^^ 
seisin  of  the  freehold ;  and  if  not  so  released  it  descended  to  the 
heir  (z).  A  right  of  entry,  whether  immediate  or  future,  and 
whether  vested  or  contingent,  may  now  be  disposed  of  by  deed  : 
Keal  Property  Act,  1845  (8  &  9  Vict.  c.  106),  s.  6  ;  and  may  be. 
devised  by  will :  Wills  Act,  1837  (1  Vict.  c.  26),  s.  3 ;  and  will 
descend  in  the  same  manner  as  the  land,  if  recovered,  would 
descend  :  Inheritance  Act,  1833  (3  &  4  Will.  IV.,  c.  106),  ss.  1,  2. 


Section  IV.     §  1.  Descent  and  §  2.     Disposition 
BY  Will. 

§  1.  Descent. 

Seisin  as  root  of  descent— descent  traced  from  piircliaser  under  the  Inheri- 
tance Act. 

Descent  restricted  to  the  blood  of  the  purchaser— breaking  the  descent. 

Half  blood  excluded  at  common  law — doctrine  of  j^i^^sessio  fmtris—hali 
blood  admitted  by  the  Inheritance  Act. 

Descent  in  tail. 

Preference  of  males— preference  of  the  paternal  line. 

Primogeniture — parceners. 

Lineal  ancestors  excluded  at  common  law— collateral  descent — lineal 
ancestors  admitted  by  the  Inheritance  Act— collateral  descent 
excluded. 

Eight  of  representation  to  deceased  ancestor. 

As  the  seisin  presumptively  represented  the  fee,  so  it  was  also  Seisin  the 
taken  as  the  root  of  descent, — as  expressed  in  the  maxim  seisina  descent. 
facit  stipitein.  The  title  by  descent  was  traced  from  the  person 
last  seised  (a).  The  heir  originally  derived  title  from  the  terms 
of  the  grant,  per  formam  doni,  and  must  accordingly  have  traced 
his  descent  from  the  original  grantee  or  purchaser ;  but  the 
adoption  of  the  seisin  as  the  root  of  descent  was  a  maxim 
of  convenience  to  avoid  further  inquiry  into  the  origin  of  the 
title  (6). 

(y)  Eeal    Property    Limitation     Act  (a)  Co,  Lit.   \l  b  ;  Bracton,  Rob;  2 

1874,  37  &  38  Vict.  c.  57.  Blackst.  Com.  :iO'J  ;  Williams,  Seisin,  51. 

(2)  Co.  Lit.   2U  «,  266  a;    Perkins,  (/v)  iiee  ante,  p.  22  ;  Wright,  Tenures, 

ss.    85,   86,    156,    271  ;    see    Culley   v.  185. 
Taylersoii,  11  A.  &  E.  1008,   1020. 
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Seisin  of  According  to  the  above  maxim,  an  heir,  by  obtaining  seisin  in 

fact,  (either  by  entry  or  through  the  possession  of  a  tenant), 
constituted  himself  a  new  root  of  inheritance  ;  his  heir  was  not 
necessarily  the  heir  of  the  purchaser.  The  seisin  in  law  which 
vested  in  an  heir  before  entry  was  not  sufficient  to  change  the 
root  of  descent  from  his  ancestor,  as  being  the  person  last 
of  purchaser,  seised  (c) .  A  purchaser,  or  person  entitled  otherwise  than  by 
descent,  had  in  all  cases  sufficient  seisin  to  make  the  root  of 
descent  (d).  A  disseisor  could  transmit  the  seisin  by  descent, 
of  disseisor.      and  the  descent  cast  (until  January  1,  1834)  took  away  the  right 

of  entry  of  the  disseisee  (e). 

Descent  from       The  Inheritance  Act,  1833  ( /')  (applying  to  all  descents  after 

umierinheri-  ^^^^  date),  restored  the  original  principle  of  descent  by  enacting 

tance  Act.        that  "  in  every  case  descent  shall  be  traced  from  the  purchaser." 

But  it  added  the  rule  that  "  the  person  last  entitled  to  the  land 

shall  be  considered  to  have  been  the  purchaser  thereof,  unless  it 

shall  be  proved  that  he  inherited  the  same."     This  rule,  enacted 

as  a  substitute  for  the  above  common  law  maxim  as  to  seisin, 

"  to  the  intent  that  the  pedigree  may  never  be  carried  further 

back  than  the  circumstances  of  the  case  and  the  nature  of  the 

title  shall  require,"  more  nearly  satisfies  the  original  principle  of 

reaching  the  purchaser. 


Descent  re- 
stricted to 
blood  of 
purchaser. 


Breaking  the 
descent. 


Notwithstanding  the  force  attributed  to  seisin  as  the  root  of 
descent,  the  principle  of  descent  from  the  purchaser  appeared  in 
the  rule  of  common  law  which  confined  the  descent  to  the  blood 
of  the  purchaser ;  according  to  which  rule  the  heirs  on  the 
mother's  side  were  excluded  from  an  inheritance  descended  from 
the  father,  and  conversely  (g).  The  above  rule  is  now  included 
as  a  consequence  of  the  new  rule  of  the  Inheritance  Act,  1883, 
that  in  every  case  descent  shall  be  traced  from  the  purchaser. 

A  person  taking  by  descent  might  by  various  means  acquire  a 
new  title  by  purchase  and  so  break  the  former  line  of  descent 
and  constitute  himself  a  new  root,  not  only  as  regards  the  seisin, 
but  for  all  purposes.  He  might  thus  admit  both  his  paternal 
and  maternal  lines  of  heirs,  on  whichever  side  the  inheritance 
might  have  descended  upon  him.  The  Inheritance  Act  (s.  3) 
renders  a  direct  conveyance  to  himself  sufficient  for  this  purpose, 
before  which  enactment  it  required,  at  common  law,  a  feoffment 


(r)  Co.  Lii:.  U  h,  15  a;  Goodtltle  v. 
New  man,  3  Wils.  .">16. 

{(1)  Due  V.  Thomas,  3  Man.  &  G.  815. 

(f)  See  ante.  p.  42. 

(/)  3  &  4  Will.  IV.,  c.  106  ;   Carson, 


Ileal  Prop.  Statutes,  p.  374. 

(/•/)  Co.  Lit.  \2  a  ;  GooiUifle  v.  \Miite, 
1.5  East,  174  :  Doe  v.  Willan,  2  B.  & 
Aid.  84.  See  Hawkins  v.  Sheweti,  1  Sim. 
i:  S.  257. 
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and  re-feoffment,  or  conveyance  and  re-conveyance,  to  break  the 
line  of  descent  (//). 


The  same  prmciple  of  descent  from  the  purchaser  extended  at   Half-blood 
common  law  to  the  general  exclusion  of  relations  of  the  half  common  law. 
blood  of  the  person  last  seised,  upon  the  ground  that  thej^  were 
as  likely  not  to  be,  as  to  be,  descended  from  the  purchaser  (0. 

Hence  the  peculiar  effect  of  the  possessio  fratria,  or  seisin  of  a  Doctrine  of 
brother  inheriting  from  the  father,  in  excluding  a  brother  of  the  AyXTj"'" 
half  blood  from  the  future  inheritance.  Thus,  where  the  father 
died  seised  in  fee  simple,  leaving  a  son  and  daughter  by  a  first 
marriage  and  a  son  l)y  a  second  marriage,  if  the  eldest  son  entered 
and  died  without  issue,  the  daughter  inherited  and  not  the 
younger  son,  though  he  was  next  heir  to  the  father,  because  the 
descent  was  traced  from  the  eldest  son  as  the  person  last  seised, 
to  whom  the  half  brother  could  not  inherit ;  but  if  the  elder  son 
died  without  entry,  the  younger  son  inherited,  and  not  the 
daughter,  because  the  descent  was  then  traced  from  the  father. 
The  inheritance  of  the  sister  to  the  exclusion  of  the  half  brother 
was  expressed  in  the  maxim,  j^osscssio  frairis  de  feodo  sijiqylici 
facit  sororem  esse  h(credem{k). 

The  Inheritance  Act,  1833,  s.  9,  enacts  "that  any  person 
related  to  the  person  from  whom  the  descent  is  to  be  traced  by 
the  half  blood  shall  be  capable  of  being  his  heir;  "  and  it  assigns  li'eritance  Act 
the  place  in  which  any  such  relation  by  the  half  blood  shall 
stand  in  the  order  of  inheritance,  giving  priority  to  the  relations 
of  the  whole  blood. 


Half  blood 
made  capable 
bv  the In- 


An  heir  in  tail  still  claims  per  formam  doni,  hj  substitutional  Descent  im 
gift  and  not  by  right  of  descent ;  and  the  title  to  a  fee  tail  must  ^^ ' 
in  all  cases  be  traced  from  the  original  donee  in  tail  (Z).  Hence 
the  doctrine  of  pusscssio  fratris  had  no  application  to  a  fee  tail, 
for  the  seisin  of  the  heir  in  tail  did  not  change  the  root  of 
descent.  The  half  blood  coming  within  the  description  of  the 
entail  are  as  capable  of  succeeding  as  the  whole  blood  (di). 


The  exigencies  of  feudal  tenure  required  an  efficient  tenant  to  Preference  of 
perform  the  services  and  duties  of  the  fee.     Hence  as  a  general  ™^  ^^' 


(/()  Co.  Lit.  12  b  ;  see  a)ite,  p.  3(5. 

(/)  Co.  Lit.  14  a  ;  Hargrave's  note  (3) 
thereto. 

(/.:)  Co.  Lit.  14  &  ;  see  Goodtitle  v. 
Keivnian,  3  Wils.  51G  :  Doe  v.  Keen,  7 
T.  R.  3S<)  ;  Buchanan  v.  Harrison,  1  J. 
&  H.  G62  ;  31  L.  J.  Ch.  74. 


(0  See  ante,  p.  2'> ;  Wills  v.  Palmer, 
5  Burr.  261.5  ;  Williams,  Seisin,  65  : 
Bracton,  68  b,  G'J  a  ;  2  Blackstone,  221^ 
222. 

(«0  Co.  Lit.  14  b  ;  Doe  v.  Wichelo, 
8  T.  K.  211,  per  Kenyon,  C.  J.  ;  AVatkins, 
Descent,  95. 
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rule  of  descent  males  were  preferred  to  females  in  each  degree  ; 
or,  as  it  Avas  expressed,  the  iroitliiest  of  blood  should  inherit. 
Therefore  the  son  was  preferred  before  the  daughter,  the  brother 
before  the  sister,  the  uncle  before  the  aunt(»)- 

According  to  this  rule,  in  collateral  descent  from  a  purchaser, 
though  the  heirs  on  the  side  of  both  parents  might  inherit,  yet 
all  those  on  the  fathers  side,  including  females,  were  preferred 
before  any  on  the  mother's  side.  Tlius  Coke  says  :  "  Here  it  is 
to  be  understood  that  the  father  hath  two  immediate  bloods  in 
him,  viz.,  the  blood  of  his  father  and  the  blood  of  his  mother. 
And  botii  these  bloods  of  the  part  of  the  father  must  be  spent 
before  the  heir  of  the  blood  of  the  part  of  the  mother  shall 
inherit.  And  the  reason  of  all  tliis  is,  for  that  the  blood  of  the 
part  of  the  father  is  more  worthy,  and  more  near  in  judgment  of 
law,  than  the  blood  of  the  part  of  the  mother  "  (o). 

The  exigencies  of  feudal  tenure  also  required,  in  general,  a 
single  tenant  to  secure  the  performance  of  the  services  and  duties 
of  the  fee ;  and  the  eldest  was  selected  amongst  males  of  equal 
degree,  except  in  the  cases  where  the  custom  of  gavelkind 
obtained,  as  in  Kent  (}>).  With  females,  there  being  no  capacity 
for  the  active  duties  of  tenure,  all  took  together  as  one  heir  to 
their  ancestor  ;  but  the  law  enabled  them  to  obtain  a  partition  of 
the  land,  whence  they  were  called  parceners  {q). 

The  common  law  excluded  lineal  ancestors  as  such,  it  being  a 
maxim  that  an  inheritance  could  descend  but  not  ascend  (r),  but 
it  admitted  collaterals  to  inherit  in  their  own  right,  as  brothers 
and  sisters,  uncles,  great-uncles,  etc.,  who  were  traced  from  the 
ancestors  in  ascending  order.  Hence,  according  to  Coke,  "a 
division  of  heirs,  viz.,  lineal  (who  shall  first  inherit)  and  col- 
lateral (who  are  to  inherit  for  default  of  lineal)  ;  for  in  descents 
it  is  a  maxim  in  law,  quod  linea  recta  semper  prcejertur  trans- 
rersali.  Lineal  descent  is  conveyed  downward  in  a  right  line ; 
as  from  the  grandfather  to  the  father,  from  the  father  to  the 
son,  etc.  Collateral  descent  is  derived  from  the  side  of  the 
lineal ;  as  grandfather's  brother,  father's  brother,  etc.— and  the 
father's  brother  and  his  posterity  shall  inherit  before  the  grand- 

Jlowlxton,  2  Taunt.  441  ;  Voc  v.  Bixon, 
r>  A.  k  E.  834  ;  6  L.  J.  K.  B.  61  ;  Co. 
Lit.  11)3  h.  The  common  law  writ  of 
partition  was  taken  away  by  3  &  4 
Will.  I\'.  c.  27,  s.  36,  and  the  proceed- 
ing' is  now  by  action  for  partition. 
(/•)  Lit.  s.  3;  Co.  Lit.  10  Z*,  11  a. 


(«)  Co.  Lit.  14  a. 

(o)  Co.  Lit.  12  b  ; 
Ua. 

{p)  Co.  Lit.  14  a 
Glaiivill,   1.    7,   c.   3. 
Common  Law.  by  Kunnington,  312. 

(«7)  Doc  V.  Pearson,  6  East,  173  :  Rex 
V.  Bonsall,  3  B.  &  C.  173  ;  see  Roe  v. 


and  sec  Co.  Lit. 

See  ante,  p.  17; 
;    Hale's   Hist,    of 
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father's  brother  and  his  posterity  "  (s).  As  the  inheritance  could 
not  ascend  in  a  right  Hne,  the  father  could  not  succeed  to  the 
inheritance  of  the  son  except  as  collateral  heir  to  the  uncle,  if 
the  latter  by  dying  seised  formed  a  new  root  of  descent  {t). 

The  Inheritance  Act,  1833,  altered  the  law  both  as  to  lineal  Lineal  ances- 
ancestors  and  collaterals.    It  renders  the  lineal  ancestors  capable  bv\h&" 
of   inheriting   and    ranks    them  in   ascending  order  next  after  luheiitance 
the  issue  of  the  purchaser;   and  at  the  same  time  it  excludes  p  i,\     i 
collateral  inheritance,  except  by  right  of  representation  to  the  descent 

.       /    -.  excluded. 

ancestor  (»). 

The  right  of  representation  to  a  deceased  ancestor,  who,  if  he  Rigbt  of 

had  lived,  would  have  inherited,  remains  as  at  common  law ;  his  tion  to 

eldest  son  or  other  lineal  heir  inherits  by  right  of  representation,  deceased 

^      ,  ancestor. 

Thus,  a  child  or  grandchild  or  remoter  lineal  descendant  of  a 
deceased  eldest  son  succeeds  before  a  younger  son.  "  Whensoever 
the  father,  if  he  had  lived,  should  have  inherited,  his  lineal  heir 
by  rif:;ht  of  representation  shall  inherit  before  any  other,  though 
another  be,  jure  j))'<q)iiiqnitatls,  nearer  of  blood  "  (x). 

The  modern  rules  governing  the  devolution  of  an  estate  in  fee 
simple  as  settled  by  the  Inheritance  Act,  1833,  may  be  thus 
summarised  : — 

I.  The  descent  is  traced  from  the  purchaser  in  the  descending 
scale.  Males  are  preferred  to  females.  And  among  males 
primogeniture  prevails. 

II.  In  default  of  lineal  descendants,  the  line  is  traced  upward 
with  a  like  preference  for  the  male  line  and  seniority,  but  the 
line  is  never  to  be  traced  upward  further  than  the  exigencies  of 
the  case  require ;  and  as  soon  as  an  ancestor  is  found  who  had 
descendants  the  line  is  traced  downward,  as  in  rule  I.,  until  that 
posterity  is  exhausted. 

III.  Where  females  inherit,  if  there  is  more  than  one,  all 
members  of  the  same  class  take  an  equal  partible  share 
which  devolves  in  the  descending  scale  upon  the  descendants  of 
the  daughter  with  priority  of  males  and  birth  as  in  rule  I., 
and  failing  descendants  the  line  is  traced  in  an  upward  and 
downward  scale,  as  in  rule  II.  (y). 

IV.  Where  relations  of  the  whole  blood  fail,  relations  of  the 
half  blood  succeed  next  after  any  relation  in  the  same  degree  of 

(.«)  Co.  Lit.  10  b,lBb;  Lit.  ss.  2,  5.  (a;)  Co.   Lit    10  Z> ;    2  Blackst.  Com. 

(0  Lit.  s.  3.  216. 

(?<)  Sects.  1    5,  6,  and  see  as  to  the  (y)  Cooper  v.  France,  10  L.  J.  Ch. 

order  of  ancestral  descent,  ss.  7,  8.  3l;i. 
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the  whole  hloocl  where  the  common  ancestor  is  a  male,  and  next 
after  the  common  ancestor  where  the  ancestor  is  a  female. 

Y.  Descendants  cannot  take  in  competition  with  their  imme- 
diate ancestor. 

Part  I.  of  the  Land  Transfer  Act,  1897  (z),  does  not  affect  the 
right  of  the  heir  claiming  by  descent  or  devise,  hut  expressly 
empowers  him  to  call  for  a  conveyance  from  the  personal  repre- 
sentative in  whom  the  real  estate  is  temporarily  vested  by  the 
statute  for  the  pm'pose  of  administration. 


§  2.  Disposition  by  Will. 

Land  not  devisable  at  common  law — except  by  special  custom — uses  in 

equity  devisable — until  the  Statute  of  Uses. 
Statutes  of  Wills— Statute  of  Frauds— the  Wills  Act,  1  Vict.  c.  2(i. 
Disposition  by  will — how  far  subject  to  the  rules  of  common  law — how 

far  independent  of  those  rules—  devises  of  future  estates. 
Construction  of  wills — use  of  technical  terms. 


Land  not 
devisable  at 
common  law, 
except  by 
special 
custom. 


Uses  in  equity 
devisable, — 
until  the 
Statute  of 
Uses. 


The  feudal  principles  of  the  common  law  did  not  admit  of  a 
disposition  by  will  of  land  of  freehold  tenure.  Upon  the  death 
of  the  tenant  his  heir  was  originally  entitled  by  the  terms  of  the 
grant ;  and  though  afterwards  the  title  of  the  heir  became  liable 
to  be  defeated  b}^  an  alienation  of  the  ancestor  during  life,  it  was 
never  defeasible  at  common  law  by  a  devise  or  testamentary 
disposition  at  death.  Land  was  devisable  by  will  in  some  places 
by  special  custom,  as  lands  of  gavelkind  tenure  in  the  county  of 
Kent,  land  in  the  City  of  London,  and  in  some  boroughs ;  which 
customs  are  supposed  to  be  relics  of  the  earlier  and  prae-feudal 
common  law  (a). 

Under  the  system  of  uses,  to  be  noticed  presently,  the  use  or 
beneficial  interest  in  the  land,  as  recognized  in  the  Court  of 
Chancery,  became  disposable  by  will ;  and  a  testamentary  dis- 
position of  land  might  be  effected  by  conveying  it  to  be  held  to 
the  uses  to  be  declared  by  will  {b).  The  Statute  of  Uses,  27 
Hen.  VIIL,  by  the  conversion  of  uses  into  legal  estates,  took  away 
this  capacity  of  testamentary  disposition  ;  but,  probably  for  that 
reason,  it  was  soon  followed  by  the  Statute  of  Wills,  conferring  a 
direct  testamentary  power  over  the  legal  estate. 


(-)  60  &  01  Vict.  c.  65. 

(a)  See  toife,  p.  23  ;  Lit.  s.  167;  Co. 
Lit.  111^/;  Hargrave's  note  (I)  on  Co. 
Lit.   Ill*;     M'ild's  Case,  6  Co.   16  &; 


Robinson  on  Gavelkind,  b.  ii.  c.  v. 

{b)  Lit.  ss.  462,  463  ;  Co.  Lit.  ib. ; 
Perkins,  ss.  .528,  538  ;  Clere's  Case,  6 
Co.  n  b  ;  seejjost,  p.  80. 


1837. 
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These  statutes,  32  Hen.  YIII.  c.  1  and  34  &  35  Hen.  VIII.   statutes  of 

.  .  Wills 

c.  5,  empowered  a  tenant  in  fee  simple  to  give,  dispose,  will  or 
devise  to  any  person  or  persons  by  his  last  will  and  testament  in 
writing,  all  his  manors,  lands,  tenements,  rents  and  heredita- 
ments or  any  of  them,  "  at  his  own  free  will  and  pleasure."  The 
power  was  expressly  restricted,  as  to  lands  held  by  the  tenure 
of  knight's  service,  to  the  extent  of  two-thirds  of  such  lands  onh'. 
But  the  statute  12  Car.  II.  c.  24,  which  afterwards  converted  the 
tenure  of  knight  service  into  socage  tenure,  al)olished  this  restric- 
tion, and  rendered  all  lands  of  freehold  tenure  uniformly  dis- 
posable by  will  (c). 

The  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  5,  invalidated  devises  statute  of 
and  bequests  of  any  lands  or  tenements  devisable  either  by  force  the  form  of 
of  any  statute,  or  any  custom,  unless  in  writing,  and  signed  by  ^''^'s. 
the  party  so  devising  the  same,  or  by  some  other  person  in  his 
presence  and  by  his  express  directions,  and  attested  and  sub- 
scribed in  the  presence  of  the  devisor  by  three  or  four  credible 
witnesses.     Sect.  6  prescribed  the  modes  by  which  devises  might 
be  revoked  (d). 

The  above  enactments  were  all  repealed  by  the  last  Wills  Act,  The^Wilis Act, 
1837,  1  Yict.  c.  2G,  s.  2  (except  as  to  wills  made  before  1838, 
sect.  34) ;  and  this  statute  requires  all  gifts  by  will  to  be  in  writing 
signed  by  the  testator,  or  by  some  other  person  with  his  authority, 
made  or  acknowledged  in  the  presence  of  and  attested  by  two 
witnesses  who  must  be  present  at  the  same  time,  and  attest  the 
signature  of  testator  in  the  presence  of  each  other.  The  Wills 
Act,  1837,  requires  that  the  signature  of  the  testator  should  be 
"  at  the  foot  or  end  thereof,"  and  an  elaborate  gloss  has  been 
given  for  these  words  by  sect.  1  of  the  Wilis  Act  Amendment 
Act,  1852  (15  &  16  Yict.  c.  24).  The  statutory  power  of  dis- 
appointing the  expectations  of  the  heir  has  always  been  regarded 
as  a  qualification  upon  his  common  law  right  to  succeed  his 
ancestor  in  the  possession  or  enjoyment  of  the  estate,  and  no 
principle  is  better  established  than  that  the  heir  shall  take  all  the 
fee  simple  lands  that  are  not  effectively  disposed  of  by  the  will  (e). 
This  rule  formerly  placed  the  heir  in  a  very  advantageous 
position,  but  the  greater  freedom  of  expression  now  conferred 
upon  testators  by  sects.  24,  27,  and  28  of  the  Wills  Act,  1837,  has 
narrowed  its   scope,  although   it   has   not  been   abrogated  {/). 

(f)  Co.   Lit.  Ill  6;  Hargrave's  notes  (f)  Note  (2)   to   C<'ok    v.    Gcrrard,   1 

(ib.)  ;  see  Butler's  note  to  Co.  Lit.  271  h,  Wuis.  Sauml.  172  ;  Sliuldhnm.  v.  Smith, 

III.  5.  fi  Dow.  22  ;   ('Mhe  v.  Stationers    Co.,  3 

id)  See  Hargrave's  note  (3)  to  Co.  Lit.  My.  &  K.  2(52. 

Ill  J.  (/)  See  Wiiidus  v.  Whidux.  G  De  G. 

L.P.L.  E 
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Part  I.  of  the  Land  Transfer  Act,  1897  i{i),  vests  the  reftl  estate 
of  testators  in  their  personal  representatives  notwithstanding  any 
testamentary  disposition,  but  this  is  only  for  the  purposes  of 
the  administration  of  assets,  and  when  those  purposes  are  satis- 
fied the  devisee  may  require  the  personal  representative  to 
transfer  the  real  estate  to  him. 


Disposition 
by  will. 

How  far 
subject  to  the 
rules  of  the 

common  law. 


How  far  inde- 
pendent of 
rules  of  law. 


Devises  of 

future 

estates. 


A  disposition  by  will,  equally  Avitli  a  disposition  by  deed,  is 
subject  to  the  general  rules  of  the  common  law  regulating  the 
estates  or  interests  which  may  be  given.  A  testator  can  only 
devise  such  estates  as  are  known  to  the  law,  nor  can  he  alter  or 
take  away  the  legal  incidents  and  qualities  of  such  estates  ;  for 
instance,  he  cannot  render  estates  of  inheritance  inalienable,  nor 
alter  the  law  of  inheritance  (h). 

But  the  power  of  disposition  by  will,  being  derived  directly 
from  the  statute,  is  for  the  most  part  independent  of  the  restric- 
tions imposed  by  the  peculiar  feudal  doctrines  of  the  common  law, 
and  by  the  common  law  forms  of  conveyance.  Devises  of  free- 
hold estates  were  operative  without  livery  of  seisin,  and  without 
attornment,  before  these  formalities  were  dispensed  with  by 
statute  (0-  Devises  of  freehold  estates  may  be  made  to  take 
effect  in  fiituro,  at  a  future  date  or  upon  any  specified  event, 
leaving  the  inheritance  in  the  meantime  to  descend  to  the  heir  ; 
or  such  devises  may  be  made  to  take  effect  in  defeasance  of  and 
in  substitution  for  preceding  devises — although  such  limitations 
of  estates  are  contrary  to  the  rules  of  the  common  law,  which 
admit  no  future  limitations  or  substitutions  of  the  tenancy, 
except  by  way  of  remainders  (/,).  These  future  devises  are 
analogous  to  the  springing  and  shifting  uses  which  became  legal 
limitations  under  the  Statute  of  Uses,  and  they  are  called  dis- 
tinctively executory  devises  (/). 


Construction 
of  wills. 


The  testator,  in  expressing  his  intention,  is  not  restricted  to 
the  technical  language  of  the  common  law ;  nor  to  any  technical 
rules,  beyond  the  rules  of   construction   which,  with  some  aid 


M.  &  a.  n49  ;  20  L.  J.  Ch.  185  ;  Affree 
V.  Affire,  L.  11.  11  Eq.  280;  40  L.J. 
Ch.  li)2  ;  Hall  v.  Hall,  [1892]  1  Ch. 
301  ;  61  L.  J.  Ch.  289  ;  Re  Axhforth. 
[1905]  1  Ch.  535  ;  74  L.  J.  Ch.  3G1  ; 
Asten  V.  A>!ten,  [1894]  3  Ch.  260;  63 
L.  J.  Ch.  834  ;  lie  Gihbs,  [1907]  1  Ch. 
465  ;  76  L.  J.  Ch.  238. 

(«y)  60  &  61  Vict.  c.  65. 

(X)  Kimi  X.  Burchell,  1  Eden,  424  ; 
Hayes  v.  Foorde,  2  W.  Bl.  698  ;  Chajnnan 
V,  Brown,  9  Jar.  N.  S.  995  ;  Holmes  v. 


Goihon,  8  De  G.  M.  &  G.  152  ;  25  L.  J. 
Ch.  317  ;  lie  Ll.ron.  [1903]  2  Ch.  458. 
"  Albeit  a  devise  may  create  an  inheri- 
tance by  other  words  than  a  gift  can, 
yet  cannot  a  devise  direct  an  inheritance 
to  descend  against  the  rule  of  law."  Co. 
Lit.  25  a.  See  Pclham  Clinton  v.  Keto- 
mstle  (Buhc),  [1903]  A.  C.  Ill  ;  72 
L.  J.  Ch.  424. 

(0  Lit.  s.  586. 

(/i)  See  ante,  p.  33. 

(0  See  2J0iit,  pp  88.  257. 
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from   statutes,  have  been  developed   by   judicial  criticism  and 
authority. 

"  It  is  a  rule  in  the  judicial  exposition  of  wills,  that  technical   Presumptive 
words,  or  words  of  known  legal  import,  are  to  be  considered  as  iechnicfi^ 
having  been  used  in  their  technical  sense,  or  according  to  their  ^^^^s- 
strict  acceptation,  unless  the  context  contains  a  clear  indication 
to  the  contrary"  (m).     Hence  devises  in  the  terms  of  common 
law  are  construed  according  to  the  rules  of  common  law,  as  in  a 
deed  (n)  ;  so  devises  to  uses  expressly  declared  are  presumed  to 
be  intended  to  pass  estates  according  to  the  operation  of  the 
Statute  of  Uses,  and  are  so  construed  (o). 


(«0  Parke,  R.,  Winter  v.  Pirmtt,  9 
CL  &  F.  606.  671  :  lioddi/  v.  VUxqeraU, 
6  H.  L.  C.  823  ;  Van  Grutte,i\.  Fo.rwell, 
[1897]  A.  C.  658;  Gi\  L.  J.  Q.  B.  74.",; 
jPrUiain  Clinton  v.  Newcastle  {Duhe^, 
[1903]  A.  C.  Ill  ;  72  L.  J.  Ch.  424. 

(«)  Fetherstun  v.  Fetherston,  3  CI.  & 


F.  67  ;    Van  Grutten  v.  Fo.rweU,  [1897] 
A.  C.  658  :  66  L.  .J.  Ch.  745. 

00  Baltn-  V.  White,  L.R.  20  Eq.  166  ; 
44  L.  J.  Ch.  651  ;  Van  Gndten  v.  Fn.r- 
loell,  [1897]  A.  C.  658  ;  66  L.  J.  Ch. 
745.     ^eej>od,  p.  95. 
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CHAPTER  II. 

Customary   Tenure. 

Section     I.  Origin  and  form  of  customary  tfiiure. 

II.  Limitation  and  transfer  of  customary  estates. 

III.  Rights  and  Remedies  incident  to  customary  tenure. 

IV.  Extinguishment,  Regrant  and  Enframhisement. 


Section  I. 
Origin  and  Form  of  Customary  Tenure. 

Origin  of  customary  tenure — Yillenage — services  of  villenage. 

Form  of  customary  tenure — tenancy  at  will  of  the  lord — conveyance  hj 

surrender  and  admittance — title  by  copy  of  coutt  roll. 
Customary  Court — court  rolls. 
Customs  of  manors — general  customs  —  special  customs — evidence  of 

customs. 
Land  is  not  grantable  by  copy,  except  by  custom — custom  to  grant  waste 

by  copy. 
Copyhold  and  customary  freehold — Special  forms  of  customary  tenure. 
Customary  tenures  excepted  from  12  Car.  II. — application  of  statutes  to 

customary  tenure. 


Origin  of 

customary 

tenure. 


Villenage. 


The  law  of  freehold  tenure  is  of  universal  application,  extend- 
ing over  all  lands  within  the  realm.  Customary  tenure  exists 
only  in  certain  places,  concurrently  with  the  freehold  tenure  ; 
and  in  those  places  the  rights  of  the  freeholder  are  subjected  to 
the  rights  of  the  customary  tenant. 

The  origin  of  customary  tenure  is  in  part  matter  of  conjecture. 
The  task  of  tracing  the  system  back  to  its  starting  point  has 
recently  occupied  the  attention  of  persons  competent  to  deal  with 
the  subject,  and  they  warn  us  to  be  careful  in  the  inferences 
which  we  may  attempt  to  draw  from  the  materials  which  have 
come  down  to  us.  Under  the  manorial  system  described  in  the 
last  chapter  the  territory  of  the  manor  was  partly  held  by  the 
lord  in  demesne,  and  partly  granted  out  in  fee  to  freehold  tenants 
upon  services.  Of  the  demesne  lands  part  were  occupied  by  the 
lord  himself,  and  part  were  usually  allotted  to  a  class  of  tenants 
to  whom  freehold  estates,  with  the  attendant  rights  of  freeholders, 
were  not  conceded.  This  class  consisted  of  persons  caWed  villeins. 
The  villein  was  in  a  servile  condition,  but  was  not  a  slave,  for  the 
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terms  villanus  and  serviis  occur  in  passage  after  passage  in 
Domesday  Book  as  representing  distinct  personalities.  At  a 
later  stage,  we  find  apparently  two  classes,  nameh',  villeins 
regardant,  who  passed  b}^  conveyance  as  parcel  of  the  manor,  and 
villeins  in  gross,  who  were  not  appurtenant  to  any  manor  or  land. 
This  division  into  two  distinct  classes  is  later  than  the  fourteenth 
century,  when  the  distinction  was  apparently  used  to  express  the 
position  of  the  villein  from  two  points  of  view.  The  customary 
tenant  whom  we  call  a  copyholder  is  the  modern  representative 
of  the  villein  regardant  as  we  know  him  at  a  later  stage  ('i). 
Villeins  regardant  occupied  the  parcels  of  land,  necessarily 
allotted  to  them  for  dwelling  and  maintenance,  by  a  tenure  called 
villenage,  holding  at  the  will  of  the  lord  and  being  removable  at 
his  pleasure.  In  course  of  time  the  usage  prevailing  in  the  manor 
in  regard  to  these  tenants,  under  the  control  and  influence  of  the 
general  law  of  the  land,  imposed  restrictions  upon  the  lord's 
absolute  right  to  dispossess  them  and  to  the  disposal  of  their 
persons  and.  services,  until  by  force  of  custom  they  ultimately 
acquired  the  fixity  of  tenure,  together  with  the  freedom  of  persons 
and  certainty  of  service,  which  appears  in  modern  times  in 
customary  tenure.  Thus,  in  relation  to  freehold  tenure  these 
lands  were  still  reputed  to  be  demesne  lands,  being  held  at  the 
will  of  the  lord  and  resumable  at  pleasure ;  but  under  the 
customary  tenure  they  became  tenemental  according  to  the  custom 
of  the  manor  (h). 

The  services  of  villenage  consisted  chiefly  of  agricultural  labour  Services  of 
on  the  lord's  demesne  lands;  and  though  originally  arbitrary  in  "  ^^^S^^- 
kind  and  quality  as  regards  the  pure  villein,  they  were  afterwards 
regulated  by  the  custom  of  the  manor.  In  course  of  time  they 
were,  for  the  most  part,  commuted,  like  other  services,  into 
money  payments  or  rents,  and  thus  became  rent  service  recover- 
able by  distress  (c). 

Customary  tenure  in  point  of  form  bears  the  distinctive  cnarac-  Form  of 
teristics  of  its  origin.     The  two  principal  denominations  are  copy-   tenm™.'*^'^' 
hold  and  customary  freehold,  although  the  latter  is  not  a  distinc- 
tive term,  as  will  appear  hereafter  (r/).     In  the  former  the  tenant 

(rt)  See  Co.   Cop.  ;    Vinogradoff,    Vil-  4   Co.  21  a  ;  see  Deardcii   v.    Evan.'^,   5 

lainage  in  England;  Maitland,  Domes-  M.  &  W.  11  ;  8  L.J.  Ex.  171;    Wiittcr 

day  Book   and  Beyond.     The  last  case  v.   T^redati,  Corayn,    -tO  ;    1    L.  Kaym. 

in    which  the  plaintiii  was  met  by    a  267  ;  2  Salii.  537. 

plea  of  villenage  is  apparently   Pigg  v.  00  Co.   Lit.  116  a,  120  h  ;  Laughter 

G/^ey,  (ir,18)Noy,  27.  v.  Ilumphvcy,   Cro.  El.  524.     ^qq  ivitCy 

(J)  Ante,  p.  15  ;  Co.   Lit.  116  «;  Co.  p.  Ki. 
Cop.  ss.  12,  13,  14,  32  ;   Brown's  Case,  (d)  Post,  p.  58. 
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Conveyance 
by  surrender 
and  admit- 
tance. 


Title  by  copy 
of  court  roll. 


is  descril)e(l  as  holding  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor ;  in  the  latter,  he  is  described  as  holding 
according  to  the  custom  of  the  manor  (e).  The  copyholder  has 
no  power  of  disposition  by  feoffment,  grant,  or  other  common  law 
conveyance,  but  only  by  surrender  and  admittance.  By  custom 
he  may  surrender  his  tenancy  to  the  lord  to  the  use  of  any  person 
or  persons  designated  by  him  ;  and  the  lord  is  bound  to  admit 
such  persons  into  the  tenancy  according  to  the  uses  declared  in 
the  surrender  so  far  as  they  are  warranted  by  the  estate  of  the 
tenant,  and  the  custom  of  the  manor  (_/").  The  customary  free- 
holder is  distinguished  from  a  freeholder  enjoying  a  common  law 
estate,  by  reason  of  the  privity  of  the  lord  being  essential  to 
complete  his  title,  for  the  freehold  of  these  tenements  is  in  the 
lord  and  not  in  the  tenant  {g). 

The  surrender  and  admittance  and  all  other  transactions 
relating  to  the  title  are  entered  upon  the  rolls  of  the  court  of  the 
manor.  Copies  of  the  rolls  are  delivered  by  the  steward  to  the 
tenants  as  evidence  of  their  title  ;  whence  the  tenure  is  called 
copyhold,  and  the  tenants  are  called  coiiyholdevs,  as  holding  by 
copy  oj  court  roll  {It). 


Customary 
Court. 


The  court 
rolls. 


The  court  in  question  is  the  customary  branch  of  the  Court 
Baron,  already  referred  to  ;  in  this  branch  of  the  court  the  lord 
or  his  steward  is  the  sole  judge.  The  customary  court  may  be 
held  notwithstanding  the  freehold  branch  of  the  Court  Baron 
has  become  extinguished,  and  the  manor  in  its  legal  integrity 
destroj^ed,  so  as  to  remain  only  a  manor  by  repute  (/).  The 
Copyhold  Act,  1894  (/c),  sect.  82,  enables  the  lord  or  steward  to  hold 
a  customary  court,  though  there  be  no  copyhold  tenants  of  the 
manor,  or  though  there  be  no  such  tenant  present  at  such  court. 

The  court  rolls  are  the  property  of  the  lord,  but  the  steward 
has,  during  the  continuance  of  his  ajDpointment,  the  right  to 
maintain  the  custody  of  them(/),  for  the  benefit  of  persons 
interested,  who  may  obtain  inspection  of  the  parts  concerning 
their  interest  by  mandamus  or  order  of  the  court  upon  showing 


(e)  See  Puttir  v.  Xorfli,  1  Wms. 
Saund.  1,8.5,  64(3,  w  (8). 

(/)  Co.  Lit.  .08  b  ;  Bulloclt  Y.Bihley, 
4  Co.  23  a  ;  Xeen  v.  Jiirhi/,  1  Mod.  19'J  ; 
2  Mod.  32;  Bop  v.  Tomlnns,  11  East, 
18.5  ;  Dofi  V.   Wehhrr,  3  I'.ing.  N.  C.  922. 

(«7)  Piif/p^.  Smith,  3  Salk.  100  ;  Bing- 
ham V.  Wocxhjate,  1  R.  &  M.  32,  7.j0  ; 
7Jii>mjm»i  V.  Bardififfi',  1  C.  B.  940  :  14 
L.  .J.  C.  P.  268  ;  Pamnghim  \.  Piffrj, 
17  C.  B.  299  ;  2.5  L.  J.  C.  P.  4  ;  Port- 
land (Buhe)  V.  mU,  L.  R.  2  Eq.  76.5; 


3.5  L.  .J.  Ch.  239. 

(//)  Co.  Lit.  58  a  ;  Bar  v.  Banrers,  7 
East,  299  ;  Boe  v.  Llewrllin,  2  Cr.  M.  & 
R.  i5u3  ;  .5  L.  J.  Ex.  84  ;  see  Combe's 
Case,  9  Co.  76  b. 

(i)  Ste  ante,  pp.  13,  14,  1.5  ;  see  also 
IIolro>jd  V.  Breare,  2  B.  &  Aid.  473. 

(/,')  :57  cV:  58  Vict.  c.  4(;. 

(0  Iteq.  V.  Bixhop's  Stoke,  8  Dowl, 
P.  C.  608  ;  Re  Jennings,  [1903]  1  Ch. 
906  ;  72  L.  J.  Ch.  454.  See  Elstoti  v. 
]|'(w/,  2  Mv.  &  K.  678. 
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s.  liriiml  facie  title  (/»).  The  lord  should  be  the  party  against 
whom  the  proceedings  are  directed,  and  in  proceedings  by  man- 
damus the  steward  has  also  been  included  (n) ;  and  where  the 
Icrdship  is  vested  in  the  Crown,  the  remedy  by  mandamus  is  not 
available  {»).  But  persons  who  challenge  the  title  of  the  lord  to 
the  freehold  are  not  entitled  to  inspection  of  the  court  rolls (7*). 

The  court  rolls  are  evidence  of  the  transactions  recorded,  and 
may  be  produced  to  prove  a  surrender  or  admittance  or  other 
matter  of  entry.  The  copies  of  court  roll  delivered  by  the 
steward  are  also  admissible  in  evidence  in  all  cases  to  prove  the 
title  of  the  tenant.  The  Stamp  Acts  require  the  copy  to  be 
stamped,  but  not  the  original  court  roll ;  and  it  is  no  objection 
to  the  production  of  the  latter  that  there  is  no  stamped  copy.  The 
copyholder  is  not  obliged  to  take  a  copy  of  the  roll  of  his  title  {(i). 

The  court  rolls  are  not,  like  the  records  of  a  superior  court, 
conclusive  upon  the  parties,  but  the  transaction  may  be  proved, 
or  the  roll  corrected,  by  extrinsic  evidence  (r). 

The  customs  of  manors  regulating  customary  tenure  are  so  far  General 
uniform  as  to  admit  of  a  general  custom,  or  system  of  rules  ^"^^0"//'^ 
generally  applicable,  as  common  law,  to  lands  of  that  tenure, 
but  subject  to  variation  by  the  special  customs  prevailing   in 
particular  manors  (s). 

Courts  of  justice  take  judicial  notice  of  the  general  customs  of  General 
manors  without  proof ;  but  special  customs  must  be  particularly  j^ujici^ny 
alleged  and  proved  in  legal  proceedings  {t).  noticed. 

Special  customs  of  a  manor  are  proved  by  immemorial  un-  Special 
interrupted  usage ;  sul)ject  to  the  conditions  of  being  certain  and 
reasonable  («)•     The  tendency  in  more  recent  times  is  to  make 

(;?0  Bex  V.  Lucax,  10  Ea^t,235  ;  Ilex  Doc  v.  Cdlloiv/ii/,  (i  B.  &  C.  48i  ;  Doe  v. 

V.    Tower,   i    M.  &;  S.  102;    Buare    v.  Ollei/,  12  A.  &  E.  481;  9  L.  J.  Q.  B. 

Wilson,    L.    R.    4    Eq.     1  ;    3Ji?iet    v.  67[)  ;  M.ston  v.  Wood,  2  My.  Ic  K.  G7i^. 
Morgan,  L.  R.  11   Eq,  284  ;   Warrick  v.  (.v)  Coinhc.s  CtKC.S)  Co.  la  a  ;  O'rant/unn 

Queens     Coll.,   L.    R.   3    Eq.   683;    36  v.  <:  V^y,  2  Wnis.  Saimd.  84U,  and  nu. 
L.  J.  Ch.  oor,.  (/)  Co.  Lit.  175  b  ;  Bac.  Abr.  Cop.  D.  ; 

(«)  See  Bex  v.  Liiea.%  10  East,  23.J  ;  Dud  field    v.    Andretc.i,    1     Salk.    184  ; 

Rogers  v.  Jone-^i,  5  Dowl.  &  R.  484  ;  Reg..  Clements  v.  Scndamore,  1  P.  Wms.  G3. 

V.  Ecans,  7   Uowl.  P.  C.   7U9  ;    8  L.  J.  Au  action  to  liave  the  customs  of  the 

Q.  B.  251  ;  Reg.  v.  Powell,  1  Q.  B.  352  ;  manor  established  by  a  decree  of    the 

10  L.  J.  Q.  B.'l48.  court  may  be   maintained   by   lord   or 

(0)  Reg.  V.  Powell,  1  Q.  B.  352  ;  10  tenant.  :   see  Att.-Gen.  v  Burher,  L.  R. 

L.  J.  Q.  B.  148.  7  Ex.  177;  41  L.  J.  Ex.  57  ;  Warrick  v. 

(^^)  Talbot  V.  Villchois,  3  T.  R.  at  <,)i/een's  Coll.,  L.  R.  6  Ch.  716;  York 
p.  142;  Owen  V.  Wi/nn,  9  Ch.  D.  29.  {Corp.)  \.  Pilkington,  1  Atk.  282.  Pro- 
See  Bex  V.  Tower,  4  M.  &  S.  162.  ceeiiings  by  tenants  in  a  Crown  manor 

{q)  Doe  V.  Hall,  16  East,  208  ;  Doc  v.  should  be  by  petition  of  right  :  see  Beg. 

Mee,  4  B.  i:  Ail.  617  ;  Cole  v.  Coles.  6  v.  Powell,  1  Q.  B.  352  ;  10  L.  J.  Q.  B.  148. 
Ha.  517  ;  atfd.  12  L.  T.  0.  S.  237.  («)  Co.  Cop.  s.  33  ;  Tgson  v.  Smith,  9 

Qr')  Hill   V.    Wigget\  2    Yern.   547;  A.  &  E.  406. 


customs  of 
manors. 
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Customs  void 
as  unreason- 
able or 
uncertain. 


Immemorial 
usage. 


every  reasonable  presumption  which  will  validate  a  custom 
evidenced  by  uninterrupted  and  long-continued  modern  usage  (x). 

Thus,  a  custom  alleged  to  be  that  no  copyholder  shall  use  his 
common  until  the  lord  have  put  in  his  cattle  is  void  because  un- 
reasonable, for  the  lord  by  not  putting  in  his  cattle  might 
deprive  the  tenant  of  his  common  (i/).  A  custom  alleged  for  the 
lord  of  a  manor  to  enclose  the  waste  without  limit,  or  to  do  any 
other  acts  destructive  of  the  rights  of  common  in  the  tenants  of 
the  manor,  is  bad  for  the  same  reason  (s:).  A  custom  in  a  manor 
for  the  customary  tenants  to  dig  turf  for  the  improvement  of 
their  tenements,  as  occasion  requires,  was  held  bad  as  being 
unreasonable  and  uncertain  (a).  But  a  custom  for  freeholders 
and  copyholders  to  get  stone  from  a  quarry  upon  the  wastes  "  to 
be  spent  and  used  on  their  respective  tenements  in  the  said 
manor,  but  not  elsewhere "  was  held  good  {h)  ;  as  was  also  a 
custom  by  copyholders  of  inheritance,  without  licence  of  the  lord, 
to  break  the  surface,  and  dig  and  get  clay  without  limit,  from 
and  out  of  their  copyhold  tenements,  with  the  object  of  being 
made  into  bricks  to  be  afterwards  sold  by  them  off  the  manor,  for 
purj)oses  not  connected  with  the  manor,  as  it  was  not  shown  to 
be  destructive  of  the  rights  of  common,  nor  did  it  destroy  the 
estate  of  the  lord  (c) . 

Immemorial  usage  originally  meant  a  usage  which  could  not 
be  proved  to  have  had  a  definite  commencement  at  any  time 
however  remote.  The  time  required  for  deducing  title  to  land, 
and  during  which  a  presumptive  title  might  be  rebutted  by  proof 
of  an  adverse  possession,  was  at  common  law  equally  indefinite ; 
until  by  statute  3  Ed.  I.  c.  29  the  date  for  alleging  seisin  and 
deducing  title  in  real  actions  was  fixed  at  the  commencement  of 
the  reign  of  Eichard  I.  (a.d.  1189)  ;  and  by  an  equitable  exten- 
sion of  this  statute  the  same  date  was  adopted  for  all  rights 
dependent  upon  usage  (r/).  When  first  fixed  the  period  of  pre- 
scription thus  required  by  statute  was  eighty-six  years,   but  this 


(ic)  See  Sali.shiri/  QJI/n-q.')  v.  Glad- 
stone, 9  H.  L.  C.  '(;92  ;  M  L.  J.  C.  F. 
222  ;  Slie/j/un-d  v.  Payne,  IG  C.  B.  N.  S. 
132;  88  L.  J.  C.  P.-  loS;  Bn/ant  v. 
Foot,  L.  R.  3  Q.  B.  497  ;  87  L.  .J.  Q.  B. 
217  ;  Laivrence  v.  Hitch,  L.  R.  8  Q.  B. 
.521  ;  37  L.  J.  Q.  B.  209  ;  L.  Jc  N.  W. 
Jiy.  V.  Fohiing  Levels  Comnir.s:,  66  L.  J. 
Q.  B.  127. 

(7/)  J/ille  V.  Benef,  Y.  B.  2  Hen.  IV., 
fo.  24,  pi.  20. 

(.-)  Baclqer  v.  Ford,  3  B.  &  Aid.  l.o8  ; 
Arlett  V.  ElUs,  7  B.  &  C.  846  ;  Brtti^  v. 
Thompson,   L.  R.  6  Ch,  732  ;  Bubcrtso/i 


V.  Hartopp,  48  Oh.  D.  484  ;  59  L.J.  Ch. 
5r,3. 

(«)   Wilson  V.  Mllles,  7  East,  121. 

(//)  Ileafh  V.  Beane,  [1905]  2  Ch.  86  ; 
74  L.  J.  Ch.  466. 

(r)  Salisbi/rt/  {3Iarq.}  v.  Gladstone,  9 
H.  L.  C.  692  ;  '34  L.  J.  C.  P.  222.  And 
see  a  list  of  customs  collected  in  n.  (18), 
Potter  V.  North,  1  Wms.  Saund.,  ati 
p.  648. 

{(T)  See  1st  Rep.  of  Real  Prop.  Corn- 
miss,  p.  51  ;  and  per  Cockburn,  C.J,, 
Bryant  v.  Foot,  L.  R.  2  Q.  B.  161,  179  ; 
87  L.  J.  Q.  B.  217. 
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period  necessarily  lengthened  until  now  in  theory  a  custom  must 
have  existed  for  upwards  of  700  years  in  order  to  be  valid.  To 
remedy  this  state  of  affairs  the  judges  have  assumed  the  part  of 
legislators,  and  it  is  now  established  that  a  regular  usage  of 
twenty  years,  unexplained  and  uncontradicted,  is  sufficient  to 
warrant  a  jury  in  finding  that  a  custom  has  existed  from  time 
immemorial,  and  they  are  directed  to  return  such  a  verdict  unless 
it  appears  that  the  custom  has  lasted  for  a  less  period  (e). 

The  Prescriiition  Act,  1832,  recites  in  the  preamble  that  "  the  Prescription 

.  .  .    ,  ,•  1  c   J.1  e    Act  defining 

expression  '  tnne  immemorial,  or  time  whereof  the  memory  or  immemorial 
man  runneth  not  to  the  contrary,'  is  now  by  the  law  of  England  "sage. 
in  many  cases  considered  to  include  and  denote  the  whole  period 
of  time  from  the  reign  of  King  Eichard  the  First,  whereby  the 
title  to  matters  that  have  been  long  enjoyed  is  sometimes 
defeated  by  showing  the  commencement  of  such  enjoyment." 
This  Act  has  not  abrogated  the  former  methods  of  acquisition  and 
proof  (y),  but  has  fixed  the  length  of  enjoyment,  and  the  evidence 
necessary  to  establish  the  rights  acquired  under  the  statute  (g). 
The  lapse  of  time  now  necessary  to  establish  a  title  to  land  as 
against  the  former  owner  is  regulated  by  the  Real  Property 
Limitation  Acts,  1832, 1837,  and  1874,  unless  the  title  to  the  land 
is  registered  under  the  Land  Transfer  Acts,  1875  and  1897,  in 
which  case  it  is  regulated  by  the  Land  Transfer  Act,  1897. 

The  special  customs  of  a  manor  may  be  proved  by  entries  on  Evidence  of 
the  rolls  of  the  court,  either  of  general  statements  of  the  custom  customs, 
made  by  a  proper  authority  (//),  or  by  entries  of  particular  deal- 
ings with  the  land  in  a  form  recognizing  the  custom  (/).  An 
ancient  customary  of  the  manor  handed  down  with  the  court 
rolls  from  steward  to  steward  is  admissible  in  evidence  (k) ;  also 
evidence  of  reputation  of  the  custom  may  be  given  by  the  ste\Yard 
or  by  tenants  or  other  persons  acquainted  with  the  custom  (/). 
Depositions  in  former  suits  on  behalf  of  persons  standing  in  pari 

(e)  Bex    V.   Joliffe,   2    B.    &    C.    54  :  (/)  See   Doe   v.   Mason,   3   Wils.  63  ; 

Morgan   v.    Palmer,  2    B.   &;    C.    729  ;  Boc  v.  Jeffcri/,  2  M.  &  S.  92  ;  Doe  v. 

JIanmer  V.  C'/anwe,  i  Be  G.J.  ic  S.  (J2G  ;  A-i/ww,   if)     Ea>-t,    520;     Muygleton   v. 

3i  L.  J.  Ch.  413.  Burnett,  2   H.  &  N.  653  ;  27  L.  J.  Ex. 

(/)  See  Welcome  r.Upton,&'M.kV\.  125;    Johmtone  v.    Spencer   {luirl),    30 

536;    8    L.    J.    Ex.    267;    Aynslri/    v.  Ch.  1).  581. 

Glot-er,  L.  R.  10  Ch.  283  ;  U  L.  J.  C.  (/.■)  Deun    v.    Sjjrai/,    1    T.    R.    466  ; 

523.  Chiipman  v.  Cowhui,  13  East,  10  ;  John- 

(g)  See  Hanmerv.  (Itance,  4  De  G.  J.  stone  v.  Spencer  (^Karl).  supra, 

k.  S.  626  ;  34  L.  J.  Ch.  413  ;  Mereer  v.  (0  Doe  v.  SUson,  12  East,  62  ;  Barnes 

Benne,  [1905]  2  Ch.  586  ;  74  L.  J.  Ch.  v.   Mawson,   1    M.  &  S.  77  ;  Ilanmcr  v. 

723.  Chance,   4    De   G.   J.   &   S.    626.      See 

(A)  Boey.  Parlter,  5  T.  R.  26;  IFeath  Bichards  v.   Bassett,   10  B.  &  C.  657  ; 

V.  Deane,  [1905]  2  Ch.  86  ;  74  h.  J.  Ch.  Bitnraren  (Earl)  r.  Llewellyn,  15  Q.  B. 

466.  791  ;  19  L.  J.  Q.  B.  388. 
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Land  cannot 
be  granted  by 
copy  except 
by  custom. 


Special 
custom  to 
giant  waste 
by  copy. 


Pure 

vi lien  age. 


Villein  socage. 


jvre  are  admissible  (?»)•  The  customs  of  one  manor  are  no 
evidence  of  those  of  another,  even  of  a  neighbouring  manor ;  but 
where  it  is  shown  that  adjacent  manors  are  governed  by  the 
same  custom,  the  incidents  of  tenure  obtaining  in  one  manor  are 
admissible  to  show  the  extent  of  the  custom  existing  in  another 
manor  (/<). 

Land  cannot  now  be  granted  upon  customary  or  copyhold 
tenure,  unless  it  has  been  so  granted  or  grantable  by  immemorial 
custom  ;  because  custom  alone  sanctions  this  form  of  tenure  (o). 
Copyholds  have  been  created  by  statute  in  some  few  instances  {}}). 

By  special  custom  in  some  manors  the  lord  may  grant  out 
portions  of  the  waste  to  hold  by  the  customary  tenure  of  the 
manor ;  such  land  having  been  by  the  custom  grantable,  though 
not  so  granted,  from  time  immemorial  {q).  But  the  lord  cannot 
exercise  such  right  to  the  prejudice  of  the  rights  of  common  of 
the  tenants  of  the  manor  without  the  consent  of  the  homage  (/•)• 
By  section  81  of  the  Copyhold  Act,  1894,  the  previous  consent  of 
the  Board  of  Agriculture  must  be  obtained  to  effectuate  a  valid 
grant. 

The  distinction  between  the  two  principal  kinds  of  customary 
tenure,  namely,  copyhold  and  customary  freehold,  is  explained  by 
reference  to  the  two  kinds  of  ancient  villenage  from  which 
modern  customary  tenure  is  derived. 

Pure  villenage  was  the  tenure  of  villeins  by  birth,  whose 
persons  and  services  were  at  the  arbitrary  disposal  of  the  lord 
and  who  originally  held  their  lands  absolutely  at  his  will.  These 
tenants  became  the  modern  coj^ylwldeiS;  who  still  hold  nominally 
at  the  will  of  the  lord. 

Jlllein  soc(((/e  was  a  privileged  species  of  villenage  in  which  the 
services  were  certain  and  due  only  by  tenure,  and  not  by  reason 


(«/)  Freeman  v.  PItiUijqis,  4  M.  &  S. 
48f). 

(«)  Somerset  [Dulte')  v.  France,  1 
Strange,  654  ;  Louthcr  v..  Haw,  Yoxt.  44  ; 
l{vice  V.  Bnntiin,  8  B.  &.  C.  737  ; 
Anqleseij  (^Marq.')  v.  Ilatlterfon  {Lvrd}, 
10  M.  &  VV.  218  ;  12  L.  J.  Ex.  hi.  See 
a  variety  of  special  customs  collected 
2  Watkins,  Copyholder,  and  in  Blount's 
Ancient  Tenures,  ed.  Bcckwith.  In  the 
cai-e  of  usages  which  do  not  require  to 
be  establi^hed  by  immemorial  usage,  e.g., 
customs  of  a  trade  (see  Valhy  v.  JJir.st, 
1  Brod.  &  B.  224  ;  Seymour  v.  Bridge, 
14  Q.  B.  D.  4t)U),  evidence  of  usages 
in  other  places,  or  in  similar  trades,  may 
be  given  in  evidence  to  su[)port  the 
custom  set  up  :  yohle  v.  KenHoway,  2 


Doiigl.   510  ;  Fleet  v.  JIurto/i,  L.  R.   7 
Q.  B.  126. 

00  Co.  Lit.  58  b;  Mvrrel  v.  Smith.  4 
Co.  24  b  ;  Merell  v.  Joddrell,  2  T.  K. 
415  ;  Everest  v.  Glyn,  6  Taunt.  425. 

{j))  See  Fvan.f  v.  Upslier,  16  M.  &.  AV, 
675  ;  16  L.  J.  Ex.  185  ;  Scriven,  16,  u.  (t). 

((/)  JS'vrt/iicick  {Lord)  v.  Stanwuy,  A 
B.  ii  P.  346  ;  li.  v.  ]\  ilhy,  2  M.  cV:  S. 
504  ;  11.  v.  Hornchureh,  2  B.  ic  Aid.  181)  ; 
Doe  V.  Davidson,  2  M.  &  S.  175  ;  Hodg- 
son V.  Jloojjer,  3  E.  &  E.  14y  ;  29  L.  J. 
Q.  B.  222. 

(/•)  See  ante,  p.  55,  n.  («)  ;  Warricli  v. 
Queen's  Coll.,  L.  R.  6  Ch.  716  ;  Dctts  v. 
'J'tionqj-wn,  L.  K.  6  Ch.  732  ;  jRuuisey  v. 
Cruddus,  [1893]  1  Q.  B.  228;  62  L.  J 
Q.  B.  26'J. 
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of  personal  condition.  It  is  said  to  have  arisen  from  freemen 
taking  grants  of  portions  of  the  lord's  demesne  to  hold  for 
estates,  freehold  as  to  quantity  and  not  at  will  only,  but  upon 
the  same  services  as  were  rendered  in  villenage.  This  tenure 
became  known  as  customary  freehold ;  but  the  freehold  title 
remains  in  the  lord,  and  it  is  in  other  respects  subject  to  the 
general  law  of  copyhold  (s). 

The   latter   kind   of  tenure   is  said  to  be  almost  peculiar  to  T-inants  ia 
manors  of  ancient  demesne  ;  whence  the  description  of  tenants  demesne, 
in   ancient   demesne    is    sometimes    used    to    designate    these 
customary  freeholders  {t). 

Some   special   forms   of   customary   tenure   occur  in  several  Special  forms 

^  ,  .  .  ,        , .         of  customary 

places  in  England,  which  come  under  the  same  consideration  tenure. 
with  the  above,  inasmuch  as  the  freehold  title  is  in  the  lord 
and  they  are  regulated  by  the  custom  of  the  manor,  but  which 
have   peculiar   incidents  and  qualities  differing  from  ordinary 
copyhold. 

There  is  a  species  of  customary  freehold  peculiar  to  the  North  Tenant  right 
of  England,  known  as  tenant  right,  in  which  the  estate  of  the 
tenant  passes  by  a  common  law  conveyance  and  admittance  by 
the  lord  (»). 

There  is  also  a  species  of  customary  tenure  in  the  North  of  Cattle  gales. 
England  known  as  cattle  gates,  which  are  customary  estates  of 
inheritance  held  of  the  manor  by  certain  fines,  rents,  and  dues, 
and  passing  by  a  customary  deed  presented  at  the  lord's  court 
and  followed  by  admission  (,r). 

Customary  tenures  are  excepted,  by  the  general  description  of  Customary 

'  tomircs  GX" 

tenure  by  copy  of  court  roll,  from  the  operation  of  the  statute  cepted  from, 
12  Car.  II.,  which  reduced  other  tenures  to  the  form  of  common   i-  Car.  II. 
socage  (//). 

It  is  a  general  rule,  as  to  the  application  of  statutes  to  land  of  Application 

of  statutes  to 

copyhold  tenure,  that  statutes  which  would  operate  in  prejudice  copyholds, 
of  those  interests  of  the  lord  or  tenant  which  are  peculiar  to  the 
tenure  do  not  extend  to  copyholds,  unless  expressly  mentioned  ; 

(s)  Ante,  p.  53.  to  be  in  the  tenant.     And  see  instances 

{t)  Antc.}^.   17.     They  are  so  termed  of   like   customary   freeliolds   in    Kent, 

in  5  &  6  W.  ct  M.  c.  24.  Thompson  v.  Uardhuje,  1   C.  B.  940  ;  at 

(_u)  Somerset      (^Buke)      v.      France,  i'ovchc^tcr,  Pirnjmtin'x  Case, ij  Co.Sia ; 

Strange,   6.")4  ;    Lowther  v.  Raw,  Fort.  in  Northumberland,  Brown  v.  Bawlin.^, 

44  ;    Boe  v.  Huntingdon,  4  East,  271  ;  7  East,  40'.). 

BoBY.  Daridion,  2  M.&  S.  175;  Burrell  i-v)  Itigg  v.  Lonsdale  {EarT),  1  H.  & 

V.  Bodd,  .S  B.  &  P.  378.   See  Bingham  v.  N.  923  ;  Ewart  v.   Graham,  7  H.  L.  C. 

Woodgute,  1   K.  &  My.   32,   where   the  331  ;  2it  L.  J.  Ex.  88. 

custom  required  a  conveyance  as  well  as  (y)  Sect.  7  ;  see  ante,  p.  20  ;  Boe  v. 

a  surrender,  and  the  freehold  was  held  Huntingdon,  4  East,  271,  287. 
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but  statutes  which  do  not  prejudice  the  interests  of  lord  or  tenant 
may  incUide  copyholds  by  general  words,  without  expressly 
mentioning  them  (z). 


Section  II.    The  Limitation  and  Transfer  of  Estates  of 
Customary  Tenure. 

The  customary  estate— limitation  of  uses  of  surrender— construction  of 

limitations. 
Fee  simple  conditional— estate  tail  by  special  custom— modes  of  barring 

estate  tail. 
Future  and  contingent  uses— powers  of  appointing  uses— use  limited  to 

surrenderor. 
Lease  for  years — at  common  law — under  surrender  to  use — freehold  estate, 

seisin,  etc.,  applied  to  copyholds. 
Devise  by  surrender  to  use  of  will — devise  without  surrender — the  Wills 

Act,  1  Vict.  c.  26. 
Descent  in  customary  tenure. 

The  custom-  The  power  of  the  lord  to  grant  or  admit  to  land  to  be  held  by 
ary  estate.  ^^^^^  .^  regulated  strictly  by  the  custom  of  the  manor.  The 
estate  sanctioned  by  custom  is  in  some  cases  an  estate  of  inherit- 
ance in  fee  simple  (a),  or  for  hfe  or  lives  (h),  or  for  years  (c),  and 
in  the  case  of  copyholds  for  life  or  lives  or  for  years  there  may 
also  exist  a  right  to  obtain  a  renewal  upon  failure  of  the  lives, 
or  the  expiration  of  the  term(d).  A  grant  for  lives  in  some 
manors  imports  by  custom  that  the  persons  named  take  in 
succession  (e). 

Any  estate  may  be  limited  which  does  not  exceed  in  duration 
that  authorized  by  the  custom.  Thus  a  custom  authorizing  a 
grant  in  fee  simple  will  authorize  the  grant  of  an  estate  tail  (/)  ; 
but  for  this  a  special  custom  is  necessary  (//),  failing  which,  the 
tenant  will  take  a  fee  simple  conditional  (h).  So  where  a  custom 
authorizes  the  grant  of  an  estate  of  inheritance,  a  grant  for  life 
or  lives  or  for  years  will  be  good  (/).     And  a  custom  admitting 

{:)  Ileiidons  Case,  3  Co.  7  a  ;  see  Due  L.  J.  N.  S.  Ch.  289.    And  see  cases  cited 

V.   Jiottr'iell.  r,  B.  k  Ad.  131  ;  2  L.  J.  in  two  preceding  notes. 

K.  B.  1.58      See  a  list  of  statutes  con-  (^)  Podner'x     Case,    9     Co.    104    a  ; 

strued  according  to  this  rule,  Scriven,  Smurtle  v.  Pen/tallow,  2  L.  Raym.  994  ; 

Cop.  81 90.  JJi>e  V.  Ooddard,  1  B.  &  C.  522. 

(a)   Wade  t.  Bache,  1  Wms.  Saund.  (./")  Stanton  v.  Barnes.  Cro.  El.  373. 

160.  hi)   (rrarenur  v.  liahe,  Cro.  El.  307. 

(J) )  Somerset    (Duke)    v.    France,    1  (/()  Doe  v.   Clark,  1  B.  &  Aid.  458  ; 

Stra.  6.54 ;  Louther  v.  Bnn\  Fort.  44.  Doe  v.  Simpson,  3  Man.  &  G.  929. 

(r)  Pafie's  Case,  Cro.  Jac.  671  ;  Bath  (/)  Bruuns     Case,     4     Co.      21    a  ; 

(EarT)  v.'  Ahney,  1  Burr.  212.  Grarenor  v.  Todd,  4  Co.  23  a. 

(d)    Walker  v.  Ahingdun  (Lurd^,   10 
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of  an  estate  for  three  lives  impliedly  admits  a  limitation  for 
one(j).  A  custom  admitting  an  estate  for  life  admits  of  an 
estate  durante  ridiiitate  (/r).  And  it  seems  that  a  custom  to  grant 
for  years  would  warrant  a  grant  for  a  term  of  years,  if  the 
grantee  should  so  long  live  (/). 

The  copyholder  may,  in  general,  surrender  to  the  use  of  Limitation  of 
another  for  his  own  estate  and  interest,  or  any  less  estate  within  sunenders. 
the  custom  (iii).  The  surrender  does  not  pass  the  estate  of  the 
surrenderor  to  the  lord(»),  and  until  admittance  the  surrenderee 
takes  no  estate  in  the  land  (o),  but  after  admittance  his  title 
relates  back  to  the  date  of  surrender  against  all  persons  but 
the  lord(j:>).  Thus,  the  wife's  claim  to  freebench,  which  was 
defeasible  at  the  will  of  the  husband,  and  in  this  respect  differed 
from  the  right  to  dower  at  the  common  law,  was  defeated  by  the 
admittance  of  the  surrenderee  after  the  death  of  the  husband  (q). 
So,  too,  where  the  surrenderor  makes  a  surrender  to  uses  which 
did  not  exhaust  the  estate  vested  in  him,  the  reversion  is  in  the 
surrenderor  and  not  in  the  lord  (r).  Accordingly,  if  a  copyholder 
in  fee  surrendered  to  the  use  of  his  will  (which  was  generally 
necessary  prior  to  the  statutory  amendment  of  the  law  hereafter 
mentioned)  and  devised  for  life,  his  heir  claiming  by  descent 
took  the  reversion  (s).  A  surrender  does  not  operate  by  way  of 
estoi^pel  against  the  surrenderor,  or  those  claiming  under  him  (t); 
or  against  the  lord  (»),  who  is  a  mere  instrument  to  pass  the 
estate  (.c)-  Ii'i  some  manors  the  surrenderee  must  come  in 
within  a  limited  time  and  claim  admittance  (.//).  Where  copy- 
holds of  inheritance  are  surrendered  to  the  use  of  a  person  for 
a  particular  estate  with  limitations  in  remainder  to  other  persons, 
the  admission  of  the  tenant  of  the  particular  estate  is  the  admis- 
sion of  all  in  remainder,  whether  the  particular  estate  be  an 
estate  of  freehold  or  for  a  term  of  years  (z). 

(/')  Sntaiile     v.      Pcnliallow,     2     L.  llorhirh  v.  PrioxtJei/,  2  Sim.  7."). 
Eaym.  !»94.  (,/)  lit-nson  v.  .Scot,  3  Lev.  385.     See 

(A-)  Boir/i  V.  Hopkins,  4  Co.  29  b.  Wood  v.  Lamhirth,  1  Piiill.  8. 

(0  1     "Watk.      Cop.    by     Coventry,  ^r)  ISuittimi  x.  Lrinii(iwell,\Qo.2^a  : 

66,  n.  liorv.  {.'ri0/is,  1  W.  151.  GO.i. 

(?;/)  Bullock  V.  Dihleii,  4  Co.  23  a  ;  (.<)  JiuUcn  v.  (Ti-ant,  Cio.  El.  148. 

Grarenor  v.  Todd,  4  Co.  23  a  ;  and  the  (Q   Goodtitle  v.  Morse,  2  T.  R.  365  ; 

cases  cited  «7i<e,  p.  54.  Doe  v.    Tomhbix,  11    East,  185;  Doc  v. 

('«)  Fitch   V.   Stuckley,  i    Co.    23  a;  M'ilao/i,  4  B.   &  Aid.   3i);i.      See  Doe  v. 

Hex  V.  Mildmay,  5  B.  &  Ad.  254  ;  Hem  Toficld,  11  East,  24  C. 
V.  Oundlc,  1  A.  &  E.  283  ;  3  L.  J.  K.  B.  («)  Ilex   v.    Mild  ma  i/,    5    B.    &  Ad 

117.  254. 

((')  Doe  V.  Hicks,  2  "Wils.  13, 16  :  Doe  (x)   Westwick  v.  Wyer,  4  Co.  28  a. 

V.    Tofield,  11   East,  240;    Ucx  v.  Mild-  (y)  Doe  y.    Coombes.  G  Q.  B.  535;   12 

viay,  5  P..  &  Ad.  254.  L.  J.  Q.  B.  36. 

(yO  Jloldfad    v.    Chipham.   1    T.    11.  (.-)  Fitch  v.   Stuchley,  4    Co.   23  a; 

60U.      See  Doe  v.  Vernon,    7    East,  8  ;  Datniore  v.    Graves,  1  Vent.  260;  Roe 
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Construction 
of  limitations 


Fee  simple 
conditional, 
or  estates 
tail. 


Proof  of 
custom  of 
entail. 


The  limitation  of  the  uses  of  a  surrender  is  generally  framed 
in  the  same  technical  terms,  and  is  subject  to  the  same  rules  of 
construction,  as  the  limitation  of  estates  in  a  conveyance  of  the 
freehold  at  common  law  (a).  Thus,  a  surrender  to  the  use  of  a 
person  in  general  terms,  without  words  of  inheritance,  passes  an 
estate  for  life  only,  unless  there  be  a  special  custom  by  which  a 
fee  simple  may  be  created  without  the  word  "  heirs,"  as  by  such 
words  as  "  sibi  ct  suis,"  "  sihl  et  assi(i>tatis,''  or  the  like  {h). 

The  rule  in  Shell q/s  case  applies  to  the  limitations  of  copy- 
holds ;  and  if  a  grant  or  surrender  be  made  to  the  use  of  a  person 
for  life  with  a  remainder  to  his  heirs,  the  limitation  to  the  heirs 
is  referred  to  the  estate  _of  the  ancestor,  and  enlarges  it  to  an 
inheritance  (c) . 

■\Yhere  the  custom  admits  of  an  estate  by  copy  to  a  person  and 
his  heirs,  it  also  admits  of  a  grant  or  surrender  to  a  person  and 
the  heirs  of  his  body,  or  the  heirs  male  of  his  body,  or  the  like 
special  lines  of  heirs ;  the  construction  and  effect  of  which 
limitations  depend  upon  the  custom  of  the  manor.  The  con- 
struction of  the  common  law  was  generally,  though  not  univer- 
sally, followed  in  the  manorial  courts ;  and  as  the  statute  De 
donis  did  not  apply  to  copyholds,  these  limitations,  in  general, 
retain  the  construction  of  fees  simple  conditional  at  the  present 
day  ((/).  In  those  manors,  however,  in  which  the  construction 
of  the  common  law  was  not  followed,  such  limitations  were  taken 
to  confer  successive  estates  upon  the  issue  designated  in  the 
grant,  per  formam  doni,  according  to  the  primitive  construction 
or,  at  least,  intention  of  such  grants,  which  was  restored  and 
rendered  effectual,  as  to  the  freehold,  by  the  statute  De  donis. 
Hence  in  some  manors  by  special  custom  limitations  "  to  the 
heirs  of  the  body,"  etc.,  create  estates  tail,  analogous  to  estates 
tail  of  freehold  since  the  statute  (e). 

Amongst  the  proofs  of  such  a  special  custom  of  entail  are :— "If 
a  remainder  have  been  limited  over  such  estates  and  enjoyed ; 
or  if  the  issues  in  tail  have  avoided  the  alienation  of  the  ancestor; 
or  if  they  have  recovered  the  same  in  writs  of  formedon  in  the 
discender";  or  if  the  tenant  be  permitted  by  the  custom  to  alien 
before  issue  born,  in  prejudice  to  the  right  of  reverter  ;  all  which 
incidents  are  inconsistent  with  a  fee  simple  conditional.  On  the 
other  hand,  where  such  remainders  are  not  allowed,  or  the  power 

(J))  Bunfim/  V.  Lepingwell,  4  Co.  29  a. 

(r)  Doe  V.  'WihoiK  4  B.  &  Aid.  303. 

(r/)  Hey  don's  Case,  3  Co.  7  a  ;  Grarenor 
V.  Todd,  4  Co.  23  a  ;  Doe  v.  Smi)son, 
8  Man.  &  G.  929.     See  ante,  pp.  24,  25. 

(<')  Iley don's  Case,  3  Co.  7  a. 


V.  Lorelrss,  2  B.  &  Aid.  4.-)3  ;  Doe  v. 
Thomas.  3  Man.  &  G.  815;  11  L.  J. 
C.  P.  124.  ^,    , 

(«)  Per  Holt,  Ch.  J.,  Idle  v.  Cook, 
1  P.  Wms.  77  ;  Hardwicke,  C,  B'tgden 
V.  VaU'iere.  2  Ves.  Sen.  357. 
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of  alienation  originates  with  the  birth  of  issue,  the  estate  is  of 
the  nature  of  a  fee  simple  conditional  (/). 

An  estate  tail  in  copyhold  might  be  barred,  according  to  the  Moles  of 
custom  : — by  a  recovery  in  the  customary  court  of  the  manor ;  estates°tail. 
by  forfeiture  to  the  lord  and  regrant ;  or,  in  the  absence  of  any 
other  customary  mode  of  barring  it,  it  might  be  barred  by  a 
surrender  (//).  And  in  some  manors  there  were  concurrent 
customs  giving  a  choice  to  the  party  seeking  to  bar  those  in 
remainder  (/().  The  Fines  and  liecoveries  Act,  1833,  provides 
that  the  legal  estate  tail  in  copyholds  shall  be  barred  by  surrender 
and  an  equitable  estate  tail  therein  by  deed  entered  on  the  court 
rolls  of  the  manor  (/)• 


The  limitation  of  the  uses  of  a  surrender  is  not  restricted  by  Uses  limited 
the  rules  concerning  the  seisin  which  jjrevail  in  freehold  tenure,  upon  con— " 
for  the  freehold  remains  vested  in  the  lord.     Hence  the  use  ma}',  tiugency. 
in  general,  be  limited  for  an  estate  to  commence  zu /utitro,  though 
freehold  in  quantity  ;  and  such  estate  may  be  limited   to  arise 
upon  conditional  terms  or  contingent  events.     So,  a  contingent  Contingent 
remainder  may  be  limited  without  a  prior  vested  estate  of  free-  I'^'^^i"'^^'- 
hold;  and  though  a  contingent  remainder  would  fail,  if  it  had  not 
become  vested  at  the  time  appointed  by  the  terms  of  limitation  for 
taking  effect  in  possession,  yet  it  would  not  be  destroyed  by  the 
premature  determination  of  the  prior  estate,  as  by  surrender  or 
forfeiture,  for  remainders  in  copyholds  are  not  thereby  accele- 
rated as  in  freeholds.     So,  the  use  may  be  limited  in  defeasance 
or   substitution   of   prior   uses.     The   lord   is   bound   to   admit 
according  to  uses   limited   in   the   above   forms,  though   such 
limitations   are   not   admissible    in    a  conveyance  operating  at 
common  law  (A). 

The  surrender  may  also  be  made  to  such  uses  as  some  other  Uses 
person  shall  appoint,  under  a  power  or  authority  given  to  him  ^^'\^i"*ower« 
for  that  purpose.  The  lord  is  not  bound,  without  a  special 
custom  in  the  manor,  to  accept  a  surrender  containing  a  power 
of  appointment  of  the  uses  ;  but,  if  he  does  accept  such  a  sur- 
render, he  is  bound  to  recognize  and  admit  the  appointee  (/). 
The  appointees  of  uses  under  the  power  take  their  title  from  the 
surrender  and  not  from  the  appointor,  and  it  is  not  necessary 

(/)  Co.  Lit.  GO  h  :  Scriven  Cop.  35,  (/;)    Wade  v.  liachc,   1  Wms.  Saiind. 

dth  ed.  IGU  ;  Podger's  Case,  9  Co.   107  a  ;   lira; 

Of}  Granthani    v.     Coplcij,    2    'Wms.  v.  Oiaidle,  1  A.  &  E.  283  ;  liuddingtoii 

Saund.  8-10,  and  notes.  v.  Ahernethy,  o  B.  k,  C.  776. 

(/<)  Doe  V.   Daunceij,   7  Taunt.  674;  (0  Boddlmjton  v.  AhcrnetJnj^o  B.  & 

Doe  V.  Ossinr/?)rooJtc,  2  Bing.  70.  C.  776  ;  Flack  v.  Downing   College,  I'i 

(i)  Beg  y.'lngleton,  8  Dowl.  P.  C,  693.  C.  B.  945  ;  22  L,  J.  C.  P.  220. 
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that  the  latter  should  be  admitted  in  order  to  give  validity  to 
the  uses,  althouj^h  he  take  an  estate  until  and  in  default  of 
appointment  (//()• 

As  the  conveyance  operates  through  the  medium  of  the  lord 
by  surrender  to  him  and  admittance  of  the  new  tenant,  a  copy- 
holder is  thus  enabled  to  make  a  surrender  to  his  own  use  and 
take  an  admittance  of  a  new  estate ;  so  he  may  surrender  to 
the  use  of  his  wife ; — limitations  which  were  void  of  effect  at 
common  law  (»)• 

By  the  general  custom  of  copyholds  a  tenant  may  make  a 
lease  for  one  year  to  take  effect  at  common  law  without  a  sur- 
render and  without  the  licence  of  the  lord  ;  and  by  special 
custom  or  by  licence  of  the  lord  he  may  make  such  a  lease  for 
a  longer  term.  The  lessee  under  such  lease  has  a  common  law 
and  not  a  copyhold  interest;  he  is  tenant  to  the  copyholder  only, 
and  not  to  the  lord,  and  does  not  require  admittance.  The 
copyholder  may  also  lease  by  a  surrender  to  the  use  of  the  lessee 
for  any  term  of  years  without  licence  or  special  custom,  under 
his  general  power  of  disposition  of  the  copyhold ;  and  the 
surrenderee  must  then  be  admitted  and  becomes  tenant  by  copy 
to  the  lord  and  not  to  the  copyholder  (o).  A  lease  made  at 
common  law  against  the  custom  and  without  licence  is  good 
against  all  parties  except  the  lord ;  as  against  him  it  is  ground 
of  forfeiture,  which  he  may  enforce  or  waive  (p). 

The  term  freehold  as  expressing  the  quantity  or  duration  of 
estates  admissible  in  freehold  tenure,  namely,  estates  for  life 
and  of  inheritance,  is  applied  by  analogy  to  estates  of  customary 
tenure  and  distinguishes  such  estates  from  leasehold  or  terms  of 
years  ;  but  the  free! told  as  expressing  the  tenure  of  the  land  is  in 
the  lord,  and  not  in  the  customary  tenant  (q).  So  the  posses- 
sion of  a  copyholder  for  an  estate  freehold  in  quantity  is 
commonly  termed  the  customary  seisin,  and  the  copyholder  is 
said  to  be  seised  of  such  estate  ;  though  the  terms  are  strictly 
applicable  only  to  the  possession  of  the  freehold  tenant.  But 
there  can  be  no  disseisin,  technically  so  called,  with  its  peculiar 
consequences,  of  a  customary  tenancy  (r). 


(w)  Be.n  V.  Oxndlc,  1  A.  &  E.  28.3  ; 

3  L.  J.  K.  B.  117  ;  Glavs  v.  Ilir/tardso/i, 
2  D.  M.  &  G.  6.58  ;  22  L.  J.  Ch.  10.5. 

(«)  Bunting  v.  LepingweU,  4  Co.  21)  h  ; 
Brooks  V.  Brooks,  Cro.  Jac.  434.  See 
ante,  pp.  Sfi,  37. 

(o)  Co    Cop.  s.  ;")1  ;  Melwich  v.  Suter, 

4  Co.  20  a  ;  Bath  (^EarV)  v.  Ainey,  1 


Burr.  200  ;  Dop.  v.  Lufkln,  4  East,  221  ; 
Lufhln  V.  Nunn,  11  Ves.  170. 

(ji)  Bast  V.  Harding,  Cro.  El.  498  ; 
Doe  V.  'Jrcsidder,  1  Q.  B.  410  :  10  L.  J. 
Q.  B.  100  ;  Boe  v.  Bousfield,  0  Q.  B.  492  ; 
See  Boe  v.  Fyke,  5  M.  &  S.  140. 

(^)  See  ante,  p.  53. 

(r)  Co.    Cop.    6S.     14-17 ;     Brown'' s 
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By  general  custom  a  copyholder  in  fee  might  surrender  to  the   ^■^'^''^^^  % 

•^  .         .  .  surrender  to 

use  of  his  will,  and  by  his  will  declare  and  limit  the  uses.     The  the  use  of 
land  then  passed  by  the  combined  effect  of  the  surrender  and  ^'^^^* 
will,  as  if  the  uses  declared  by  the  will  had  been  inserted  in  the 
surrender  ;  and  the  appointee  or  deyisee,  upon  the  death  of  the 
testator,  was  in  the  position  of  a  surrenderee.     Under  the  will 
a  further  power  of  appointing  the  uses  might  be  created  (s). 

Copyhold  land  was  thus  devisable,  independently  of  the  statutes 
of  wills  wliich  did  not  extend  to  copyholds,  and  without  any 
other  formalities  than  those,  if  any,  prescribed  by  the  terms  of 
the  surrender  for  the  appointment  of  the  uses(0. 

By    special    custom    a   copyholder   might   devise   without   a  Devise  by- 
surrender   to    the   use  of  his  will(?6).     In  the  absence  of  such  0^3^^  wiih- 
custom,  a  will,  without  the  surrender,  was  void  of  effect  at  law.  out  surrender. 
The  Court   of   Chancery,  however,    would   compel  the  heir  to  Surrender 
surrender,  in  support  of  wills  devising  to  a  wife,  child,  or  creditors,   nJ^fnce'iV.'^ 
which  would  otherwise  have  failed  for  want  of  the  surrender  (.r). 
It  seems    that    there    could    not    be  a   special   custom   against 
surrendering  to  the  use  of   a  will,  because  it  is  implied  in  the 
general  power  to  surrender  (//). 

The  statute  55  Geo.  III.  c.  192,  commonly  called  Preston's  Power  to 
Act,  dispensed  with  the  necessity  of  a  surrender  to  the  use  of  a  ^ni^^^uhout 
will ;  and  by  the  recent  Wills   Act,  1837  (repealing  the  above  surrender  and 
Act,  see  sect.  2),  the  general  jjower  thereby  given  to  dispose  of  admittance. 
real  estate  by  will  is  extended  "  to  all  real  estate  of  the  nature  of 
customary  freehold  or  tenant  right,  or  customary  or  coj^yhold, 
notwithstanding  that  the  testator  may  not  have  surrendered  the 
same  to  the  use  of  his  will,  or  may    not  have   been  admitted 
thereto,  or  notwithstanding  that  the  same  in  consequence  of  any 
spe  -ial  custom  could  not  have  been  disjiosed  of  b}^  will,  if  this 
Act  had  not  been  made  "  (z).     The   Act  provides  for  the  pay- 
ment of    the   stamps,  fees,  and  fines   which  would    have  been 
payable  on  the  admittance  of  the  testator  and  surrender  by  him 
(sect.  4).     And  if  the  land  could  not  have  been  devised  excejDt 
under  the  Act,  the  same  fines  and  dues  are  to  be  paj^able  to  the 
lord  as  upon  a  descent  (sect.  5).     The  will  must  be  signed  and 

Citse,  4  Co.  21  a  ;  Prchhlc  v.  liiKjhurat,  («)  See    JDevomh    v.    Babies,    Tree. 

1  Swanst.  3U'J.  580  ;  Kite  and  (^in-infoii'x  Ch.  3. 

Case,  4  Co.  25  a.     See  anfe,  p.  40.  (j-)  Lloi/d  v.  Burton,  2  Bro.  P.  C.  231  ; 

(.«)  Fitch    V.    StuMcy,   4  Co.  2i   11  ;  Murston  v.   Giwan,  3  Bro.  C.  C.   170; 

Holder  v.  Preston,  2  Wils.  400  ;   Glass  Holmes  v.  CofihiU.  12  Ves.  216  ;  Bij-hi/ 

V.  Richardson,  2  De  G.  M.  &  G.  658  ;  v.  Elcu,  2  Bro.  C.  C.  325. 

22  L.  J.  Ch.  105.  (y)  'Doe  v.  LlcwelUn,  2   C.  M.  &  K. 

(0  Derrnish   v.  Baines,  Free.  Ch.  3  ;  503. 

Pike  V.  White,  3  Bro.  C.C.  286  ;  Chirch  (^z)   Garland  v.  J/mr7,  L.  R.  6  Q.  B. 

V.  Miuidij,  15  Ves.  403.  441  ;  40  L.  J.  Q.  B.  171). 

L.P.L.  F 
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attested  in  the  mcanner  required  by  the  Act  (sect.  9),  and  is  to  be 
entered  upon  the  court  rolls  (sect.  5). 

The  common  law  rules  of  descent,  as  amended  by  the  Inherit- 
ance Act,  1833,  apply  to  inheritances  of  customary  and  copyhold 
tenure,  subject  to  the  variations  of  special  customs  (a).  In  the 
case  of  equitable  interests,  including  those  arising  under  implied 
or  resulting  trusts,  an  estate  of  inheritance  will  descend  upon  the 
customary  heir  and  not  upon  the  common  law  heir,  as  is  the 
case  if  the  trust  be  executory  (h).  Sect.  1  of  the  Land  Transfer 
Act,  1897,  does  not  apply  to  "  land  of  copyhold  tenure  or 
customary  freehold  in  any  case  in  which  an  admission  or  any  act 
by  the  lord  of  the  manor  is  necessary  to  perfect  the  title  of  a 
purchaser  from  the  customary  tenant "  (c).  The  exception  does  not 
extend  to  equitable  estates  in  copyholds  or  customary  freehold,  and 
these  estates,  if  in  fee,  vest  in  the  personal  representative,  but 
only  for  the  purposes  of  administration  (d).  By  sect.  88  of 
the  Copyhold  Act,  1894,  which  reproduces  an  earlier  statute,  the 
older  law  relative  to  the  descent  of  trust  and  mortgage  estates 
in  copyholds  is  restored,  and  these  devolve  upon  the  customary 
heir  unless  there  is  a  testamentary  disposition  to  the  personal 
representatives  (e).  The  title  of  the  customary  heir  is  complete 
without  admittance  (/). 


Rights  of 
copyholder 
incident  to 
tenure  or 
possession. 


Section  III.     Eights  and  Eemedies  incident  to 
CusTOMAEY  Tenure. 

Rights  of  copj'holder. 

Remedies  of  copyholder — trespass — ejectment — mandamus  to  compel 
admittance — bill  in  Chancery. 

Rights  of  lord — seizure  to  compel  admittance — suit  to  ascertain  boun- 
daries. 

Fines  on  admittance,  etc. — fees  to  steward. 

Fealty  and  services  of  customary  tenure. 

Escheat — forfeiture — waiver  of  forfeiture. 

The  customary  tenant  has  all  the  rights  of  enjoyment  incident 
to  the  mere  possession ;  but  the  rights  of  property,  subject  to  the 


(rt)  3  &  4  Will.  IV.,  c.  106,  s.  1  ; 
lirowiis  Case,  4  Co.  21  a\  Loclce  v. 
Soiithicood,  3  CI.  &  F.  721  ;  3IurjfiletoH 
V.  Barni'tt,  2  H.  &  N.  653  ;  27  L.  J.  Ex. 
12.5  ;  Nunson  v.  Barnes,  L.  R.  7  Eq. 
250.  See  Mallinson  v.  Siddle,  39  L.  J. 
Ch.  42r,. 

(&)  Re  Hudson,  [1908]  1  Ch.  G55  ;  77 
L.  J.  Ch.  305. 

((•)  60  &  61  Vict.  c.  65,  s.  1,  sub-s.  4. 

(rZ)  Be     SomcrviUe      and     Turner's 


Contract,   [1903]   2  Ch.  583  ;  72  L.  J. 
Ch.  727. 

(^)  Be  Mills,  37  Ch.  D.  312  ;  57  L.  J. 
Ch.  46B  ;  on  appeal  40  Ch.  D.  14.  See 
Bratjhroolte  (Lord)  v.  Inshij),  8  Ves. 
417  ;  Tud.  L.  C.  Conv.  322. 

(/)  Boe  V.  Brlghtwen,  10  East,  583  ; 
Wilson  V.  Allen,  1  J.  &  W.  611  ;  Burnett 
V.  Guildford  (^Barl),  11  Ex.  19;  24 
L.  J.  Ex.  281. 
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possessory  rights  of  the  tenant,  remain  in  the  lord.  A  special 
custom,  however,  in  some  manors  authorizes  the  tenants  to 
exercise  proprietary  rights,  absolute  or  qualified,  in  respect  of 
minerals  or  timber  within  their  tenements  {a).  The  tenants  are 
also  entitled,  as  of  right,  to  take  estovers  or  botes,  that  is  timber 
for  the  repair  of  their  tenements  or  farming  implements.  This 
is  a  right  compensatory  of  their  obligation  to  uphold  and  repair 
their  tenements,  and  to  perform  services  in  husbandry,  and  is 
strictly  bounded  by  the  necessity  (&).  In  the  absence  of  custom, 
any  act  of  waste  by  the  tenant  is  a  forfeiture  of  his  estate,  giving 
to  the  lord  a  right  to  resume  possession  (c)  ;  nor  may  the  tenant 
cut  timber  {d),  nor  open  or  work  mines  (e).  On  the  other  hand, 
the  tenant  may,  in  respect  of  his  possession,  maintain  an  action 
against  the  lord,  if  he  enters  to  cut  timber  (^/),  or  work 
minerals  (i/) .  And  being  himself  unable  to  do  these  acts,  it 
follows  that  neither  the  tenant  nor  the  lord  can  confer  greater 
rights  upon  others  than  each  possesses  {h).  In  an  action  against 
a  stranger  in  respect  of  a  wrongful  act,  the  lord,  as  freeholder, 
and  the  tenant,  in  respect  of  his  possession,  may  each  maintain 
an  action  (/)• 

The  copyholder's  remedy  for  the  recovery  of  his  tenement  was  Remedies  of 
originally  by  a  plaint  in  the  nature  of  a  real  action  in  the  customary  copyholder. 
court  of  the  manor ;  he  had  no  real  action  in  the  superior  courts 
of  common  law,  because  he  had  no  freehold  title  (A).     He  might 
maintain  trespass,  in  right  of  his  possession,  in  the  common  law  Trespass, 
courts,  and  even  against  the  lord  (0  ;  he  might  also  maintain  Ejectment, 
ejectment  through  his  lessee,  founded  on  his  power  of  giving  a 
common  law  lease,  and  the  latter  form  of    action  became  the 

(a)  Denn  v.   Johnson,  10  East,  267  :  5  M.  i:  W.  11  ;   Cox\.  Glue^nQ.H.oi'i  ; 

Cw-tis  V.  Daniel,   lU  East,  273  ;  Sails-  17  L.  J.  C.  P.  U!2. 

hury   {Marq.')    v.   Gladstone,    9    H.   L,  (/)   White  church    v.    Ilulworthy,    i 

C.  ti!32  ;  34  L.  J.  C.  P.  222  ;  Hanmer  v.  M.  &  S.  310  ;  19  Ves.  213. 

Chance,  4  De  G.  J.  &  S.  626;  31  L.  J.  (-7)  Bourne  v.  Taylor,  10  East,  189  ; 

Ch.  413.  Eardley  v.  Granville  {Earl'),  3  Ch.    D. 

(jh)  Het/don   v.    Smith,    13    Co.    67;  826;  45  L.  J.  Ch.  669.     See  Att.-Gen. 

Whitechitrch  v.  Holworthij,  4  M.  &  S.  v.  Tomline,  5  Ch.  D.  7.J0  :  46  L.  J.  Ch. 

340  :  Bailey  v.  Stevens,  12  C.  B.  N.  S.  6.54. 

91  ;  31  L.  J.  C.  P.  226'.  (/;)  Hey  don    v.    Smith,    13    Co.    67  ; 

(c)  Peach n    V.    Somerset    (Diihc'),    1  Ilext  v.  Gill,  L.  U.  7  Ch.  6'M  :    41  L.  J. 

Stra.  477  ;  JJoe  v.   Clements,  2  M.  &  S.  Ch.  761.     See  Keyse  v.  Powell,  2  E.  & 

68  ;  Doe  v.  Burlinyton  {Earl),  5  B.  &  B.  132  :  22  L.  J.  Q.  B.  305. 

Ad.  507  ;  Iie<j.  v.  Bare,  2  F.  &  F.  3.55.  (/)  Lewis  v.  Branthwaite,  2  B.  &  Ad. 

id)  Peachy    v.    Somerset    {Dnhe'),    1  437  ;   Cox  v.  Glue,  5  C.  B.  533  ;  17  L.J. 

Stra.  477  ;  j/ardiner  v.  Elliott,  2  T.  R.  C.    P.    162.      As   to    the    measure    of 

746  ;  Boe  v.   Wilson,  11   East,  50.     See  damage,  see  Hey  don  v.  Smith,    13  Co. 

Blackett  V.  Loices,  2  M.  &  S.  494.  67  :  Att.-Gen.  v.  Tomline,  15  Ch.  D.  150. 

(e)    Winchester   {Bj>.)    v.   Knight,    1  {k)  Lit.  s.  76  ;  Co.  Cop.  s.  51. 

P.  VVms.  400  ;  Portland  (Buhe)  v.  Hill,  (/)  See  cases  cited,  supra,  notes  (/) 

L.  R.  2  Eq.  705.     HeeBeardenv.Evans,  and  (^). 
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ordinary  mode  of  recovering  coi:)ybold  lands  (/»)•  ^o^^'  ^^^  plaints 
in  the  nature  of  real  actions,  in  common  with  real  actions  at 
common  law,  are  taken  away  by  the  3  &  4  Will.  IV.  c.  27, 
s.  36  00  ;  and  the  only  remedy  is  by  action  of  ejectment. 

A  mandamus  issues  to  the  lord  to  compel  him  to  accept  a 
surrender  and  admit  a  new  tenant  (n).  The  lord  is  a  necessary 
party  against  whom  the  writ  should  issue,  and  it  is  consequently 
an  inappropriate  remedy  where  the  Crown  is  lord  of  the  manor  (p). 
The  writ  issues  upon  proof  of  a  prima  facie  title,  and  where  two 
persons  claim  under  adverse  titles,  the  court  will  require  the 
admittance  of  both  {q).  The  Court  of  Chancery  exercised  a  con- 
current jurisdiction  to  compel  admission  (r),  and  this  jurisdiction 
is  now  vested  in  the  High  Court  (.s).  A  mandamus,  which  it  is  in 
the  discretion  of  the  court  to  refuse,  will  not  issue  in  a  doubtful 
case (0- 

The  lord  is  entitled  to  have  a  tenant  npon  the  rolls  {u),  and 
may  by  general  custom  seize  and  retain  the  tenement  until  the 
tenant  comes  in  and  is  admitted.  This  seizure  quousque  is  in 
the  nature  of  process  to  compel  admittance,  but  the  right  can 
only  be  exercised  after  three  proclamations  made  at  three 
consecutive  courts  {x).  By  special  custom  the  lord  may  be 
entitled  to  seize  absolutely  for  want  of  a  tenant,  as  he  may  for  a 
forfeiture  0/). 

Where  the  lord  is  in  possession  under  a  seizure  lawfully 
made,  the  tenant  must  take  proceedings  to  recover  the  tenement 
within  the  period  allowed  by  the  Statute  of  Limitations  (z). 

The  lord  has  no  remedy  in  equity  merely  to  compel 
admittance  (a) ;  but  if  he  cannot  exercise  his  legal  remedy  of 

(«)  Ereriiigham  v.  Ivatt,  L.  R.  8 
Q.  B.  388 ;  42  L.  J.  Q.  B.  203  :  Hull  v. 
Bromley,  35  Ch.  D.  642  :  5(i  L.  J.  Ch. 
722  :  Garland  v.  Mmd.  L.  K.  6  Q.  B. 
4  +  1  :  40  L.J.  Q.  B.  179. 

(./•)  Doe  V.  Hellier.  3  T.  R.  162  ;  Doe 
V.  Trueman,  1  B.  &  Ad.  736  ;  Doe  v. 
Muscoft,  12  M.  &  W.  832  ;  14  L.  J.  Ex. 
185  ;  Ecclen.  Cominrs.  v.  Parr,  [1894] 
2  Q.  B.  420  ;  63  L.  J.  Q.  B.  784  ; 
Deif/Jihm  v.  lieighton,  64  L.  J.  Ch.  796. 
See  Dor  v.  Coumbes,  6  Q.  B.  535  ;  14 
L.  J.  Q.  B.  37. 

(?/)  Doe  V.  Hellier,  3  T.  R.  162. 

(L-)  Walters  v.  Webb,  L.  R.  5  Ch. 
531  ;  39  L.  J.  Ch.  677  ;  Eccles.  Commrs. 
V.  Parr,  [1894]  2  Q.  B.  420  ;  63  L.  J. 
Q.  B.  784. 

(./)  Searle  v.  Cooke,  32  Ch.  D.  519  ; 
59  L.  J.  Ch.  259.  See  Durham  {Bp.^ 
V.  R'qwn,  4  L.  J.  O.  S.  Ch.  32 


(»0  Melwich  v.  Lxter,  4  Co.  26  a. 

(n')  See  ante,  p.  42. 

(w)  Jiex  V.  BoNff/te)/,  1  B.  &  C.  565  ; 
Bex  V.  Brnvem  Co..  3  B.  &  C.  172.  See 
U'-x  V.  Blgge,  1  B.  &  Aid.  550. 

(/O  Ec'g.  V.  Powell,  1  Q.  B.  352  ;  10 
L.  J.  Q.  B.  148. 

{<l)  Rex  V.  Brewers  Co.,  3  B.  &  C. 
172  ;  Rex\.  Hexham,  5  A.  &  E.  559  ;  6 
L.  J.  K.  B.  33  ;  Rex  v.  Ham,  8  L.  J. 
N.  S.  Q.  B.  265. 

(7-)  Dimes  v.  Grand  Junction  Canal, 
3  H.  L.  C.  794  :  Andreics  v  Hulse,  4 
K.  &  J.  392  ;  27  L.  J.  Ch.  655.  See 
Williams  v.  L"nsdale  (Lorff),  3  Ves. 
752  ;  Widdoicson  v.  Harrinqtou  (^EarV), 
1  J.  &  W.  532  ;  Walters  v.  Webb,  L.  R. 
5  Ch.  531  ;  39  L.  J.  Ch.  677. 

(s)  Judicature  Act,  1873  (36  &  37 
Vict.  c.  66),  8.  16. 

(t)  Reg.  V.  Garland,  L.  R.  5  Q.  B. 
269  ;  39  L.  J.  Q.  B.  86. 
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seizure  by  reason  of  confusion  of  the  boundaries  of  the  copyhold 
tenement,  he  may  maintain  an  action  to  ascertain  and  set  out 
the  boundaries,  and,  if  that  should  be  impossible,  to  have  lands 
of  equal  value  set  out  in  substitution  (/>). 

By   general  custom  the  lord  is  entitled  to   a  line  upon  the  Fine  upon 
admission  of  a  tenant.     Where  copyholds  stand  limited  to  one 
for  life  or  for  years  with  limitations  over  to  other  persons  by 
way  of  remainder,  the  admission  of  the  tenant  of  the  particular 
estate  is  the  admittance  of  all  entitled  in  remainder,  and  no  fine 
is  payable  by  them  unless  there  be  a  special  custom  to  that 
effect  (f).     The  amount  of  the  fine  may  be  fixed  by  the  custom 
of  the  manor  ;  if  it  is  not  so  fixed,  it  is  arbitrary,  but  subject  to 
the  condition  of  reasonableness,  which  is  satisfied  if  it  does  not 
exceed  two  years'  improved  yearly  value  of  the  land  in  respect  of 
one  lifeOO.     Where  two  or  more  persons  claim  to  be  admitted, 
whether  they  are  to  enjoy  the  property  contemporaneously  or  in 
succession,  the  fine  is  assessed  on  the  principle  that  the  first 
person  pays  a  full  fine,  the  second  one  half  of  the  full  fine,  and 
the  next  one  quarter  of  the  full  tine,  and  so  on  in  a  descending 
scale  ((')•      Coparceners,  however,  make  but    one    heir,  and  in 
their  case  it  would  seem  that  only  one  fine  is  payable  (/).     The 
restriction  of  reasonableness  only  applies  when  the  lord  is  bound 
to  admit,  but  not  upon  a  voluntary  grant,  as  after  a  forfeiture, 
in  which  case  the  fine  is  purely  arbitrary  (g).     Where  a  copyhold 
tenement  is  broken  up  into  parcels,  or    otherwise  severed    in 
interest,   each    parcel    becomes  a  new  tenement,  and  a  fine  is 
payable  in  respect  of  each  at  any  rate  until   the  same  become 
reunited  in    one   person  (/<).      And    in  those    manors   where  a 
tenant  on  the  rolls  is  entitled  to  be  admitted  without  paying  a 
fine,  or  upon  payment  of  a  reduced  fine,  he  is  not  entitled  to 
treat    contemporaneous    surrenders    of     several    tenements    as 
independent  conveyances  and  claim  admission  to  one  tenement 

m   Clayton  v.  Cookes,  2  Atk.  449.  C.  P.  154  ;  Att.-Gen.v.Sandorcr,  [l'JU4] 

(r)  Batmore  v.   Gravex,  1  Vent.  260  ;  1  K.  B.  689  ;  73  L.  J.  K.  B.  478. 

Boc  V.  LoreJexx,  2  B.  &  Aid.  453  ;  Erelipi  [e)  Sheppard  v.  Woodford,  5  M.  &  W. 

V.    IVorxJold,   15  L.  T.  0.  S.  4  ;  Baiid-  608;    9  L.   J.    Ex.  90;    Blchardson  v. 

peld  V.  Bandfield,  3  De  G.  F.  &  J.  im  ;  Kensit,  5  Man.  &  G.  485  ;  12  L.  J.  C.  V. 

'31   L.   J.    Ch.  113;    Beg.  v.    Woodham.  154. 

Walter  Manor,  10  B.  &  S.  439.  (/)  Bex  v.  Bon.iall,  3  B.  &  C.  173. 

(r/)    Willowc'n  Case,  13  Co.  1  ;  Ilohart  See    Doe  v.  Pearson,  6  East,   173  ;  per 

V.    Hammond,    4    Co.   27  b;    Leake   v.  Lindley.  L.J.,  AVa/w  v.  i,V««.v,  [1892]  2 

Bigot  (^Lora),  1  Sel  w.  N.  P.  87  ;  Bout/las  Ch.  173,  at  p.  185  ;  61  L.  J.  Ch.  456. 

V.  Bi/sart  {Earl),  10  C.  B.  N.  S.  (588  ;  0/)    Willowe's  Case,  13  Co.  1,  4th  res. 

Fras'er  v.  Mason,  11  Q.  B.  D.  574;  52  (//)  Attree    v.    Seutt.    6    East.    476; 

L.  J.  Q.  II  643.     As  to  the  method  of  Ecans  v.   UpsJier,  16  M.  &  W.  675  :  16 

assessing  the  fine,  see    Ven/lam   {Earl)  L.  J.  Ex.  185  ;  Brg.  v.   Eton  College,  8 

T.  Howard,   7   Bing.  327;    BirJiardson  Q.  B.  526 ;  16  L.  J.  Q.  B.  18. 

T.  Kens'tt,  5  Man.  it  G.  485  ;   12   L.  J. 
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Fine  not  due 
until  admit- 
tance. 


Fine  upon 
change  of 
lord. 


Fines  for 
licences. 


Fees  to 
steward. 


to  gain  the  exemption  in  respect  of  the  remaining  tenements  (i)> 
nor  will  the  right  be  admitted  where  he  makes  a  colourable 
purchase  to  obtain  the  advantage  of  the  exemption  or 
reduction  (/■•)• 

The  lord  cannot  refuse  admittance  until  the  fine  is  paid,  for 
the  fine  is  not  due  until  admittance  (/).  But  he  may  refuse 
admittance,  if  previous  fines  in  respect  of  the  same  title  remain 
unpaid  (»(). 

By  special  custom  a  fine  may  be  due  upon  a  change  of  the 
lord  by  death.  A  custom  to  have  a  fine  upon  a  change  of  the 
lord  by  alienation  or  other  act  of  the  party  would  be  unreasonable 
and  bad  (n). 

As  before  stated,  a  copyholder  can  only  lease  from  year  to 
year,  except  under  the  sanction  of  a  custom  (o).  By  special 
custom  fines  may  be  due  upon  licences  granted  to  the  copyholder 
to  make  leases,  or  to  do  other  acts  ;  but  by  general  custom  fines 
are  due  only  upon  admittances.  Where  the  fines  for  such  licences 
are  certain,  it  seems  that  the  lord  cannot  be  compelled  to  grant 
them  {p). 

Fees  are  due  by  custom  to  the  steward  of  a  manor  for  his 
official  services  in  regard  to  surrenders,  admittances,  copies  of 
the  rolls,  and  the  like.  The  amount  of  the  fees  is  in  some  cases 
fixed  by  the  custom  ;  in  the  absence  of  customary  assessment 
the  steward  is  entitled  to  claim  a  reasonable  remuneration  for 
his  services  {q). 


Fealty  and 
services. 


By  the  general  rules  of  customary  tenure  the  lord  is  also 
entitled  to  fealty  and  suit  of  court ;  and  by  special  custom  or  by 
express  reservation  he  may  be  entitled  to  rents,  reliefs,  and 
heriots.  "  The  doing  of  fealty  by  a  copyholder  proveth  that  a 
copyholder,  so  long  as  he  observes  the  customs  of  the  manor  and 
payeth  his  services,  hath  a  fixed  estate  ;  for  tenant  at  will,  that 
may  be  put  out  at  pleasure,  shall  not  do  fealty  "  (r). 


(/)  Freh/n  v.  Worsfohl,  15  L.  T.  4  ; 
Johmtone  v.  Sjjcncer  [Earl).  30  Ch.  D. 
581. 

(/O  Att.-Gen.  v.  Sandorei;  [1904]  1 
Ch.  08'.)  ;  78  L.  J.  K.  B.  478.  But  see 
All  fin  V.  Flood,  [1898]  A.  C.  1  ;  (57  L.  J. 
Q.  B.  119. 

(/)  B.  V.  Hendim,  2  T.  R.  484  ; 
Graham  v.   <S7/«c,   1    East,  082. 

(w)  E.  V.  Coggan,  (J  East,  431  ;  R.  v. 
DuUiiuiham.,  8  A.  &  E.  8.58  ;  8  L.  J. 
Q.  B.  37.  See  Be  Xai/lor  and  SjjendWs 
Co/It racf,  34  Ch.  D.  217 

(n)  LcwfJier  v.  Ilaiv,  Fort.  44  ;  Somer- 
set {Dulte')  V.  France,  1  Strange,  0.54. 


((()  Ante,  p.  04. 

Ip)  Cowper  V.  Clerh.  3  P.  Wms.  155  ; 
Reg.  V.  Hale,  9  A.  &  E.  339  ;  8  L.  J. 
Q.  B.  83.  See  Peachy  v.  Somerset 
(^Dtike'),  1  Stra.  447  ;  Lehmanyi  v. 
McArthur,  L.  R.  3  Ch.  490  ;  37  L.  J. 
Ch.  825. 

(y)  Everest  v.  Glyn,  G  Taunt.  425  ; 
Req.  V.  Bishopxtohe,  8  Dowl.  P.  C.  608  ; 
Evans  v.  Upsher,  10  M.  ^  W.  675  ;  16 
L.  J.  Ex.  185  ;  'J'rahenie  v.  Gardner,  5 
E.  &  B.  913  :  25  L.  J.  Q.  B.  201.  See 
Allen  V.  Aldridge  5  Beav.  401. 

(/■)  Co.  Lit.  03  a.     See  ante,  p.  18. 
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The  lord  may  become  entitled  to  the  land  by  escheat  upon  the  Escheat, 
death  of  the  tenant  without  leaving  an  heir  and  without  having 
disposed  of  the  tenement  by  will.  By  escheat  the  copj'hold 
estate  is  merged  or  extinguished  in  the  freehold,  with  all  its 
incidents,  of  customary  descent  and  the  like;  l)ut  it  retains  the 
capacity  of  being  held  by  copy  and  may  be  regranted  in  that 
form  of  tenure  (.s-). 

Forfeiture  is  the  consequence  of  certain  acts  of  the  tenant  Forfeiture. 
which  are  inconsistent  with  the  customary  tenure  or  are  violations 
of  its  rules  (0.  The  alienation  of  the  land  by  a  conveyance 
operating  at  common  law,  and  purporting  to  convey  an  estate  of 
freehold  tenure,  oi)erates  as  a  disseisin  of  the  lord  and  a  forfeiture, 
except  in  the  case  of  copyhold  lands  falling  within  the  provisions 
of  the  Settled  Land  Act,  1882  (u).  A  deed  conveying  lands  and 
tenements  at  common  law  will  be  construed,  if  possible,  to 
apply  to  freeliold  lands  only  in  order  to  avoid  a  forfeiture  of 
copyhold  (.<•). 

A  lease  at  common  law  for  more  than  a  year,  unless  it  be  made 
with  the  licence  of  the  lord  or  under  a  special  custom  to  lease  in 
that  manner,  operates  as  a  ground  of  forfeiture  (?/).  A  document 
will  be  construed  as  a  mere  agreement  for  a  lease  instead  of  an 
operative  lease,  if  possible,  to  avoid  this  effect  (,?). 

Any  acts  of  waste,  injurious  to  the  inheritance,  whether 
permissive  or  voluntary,  if  there  be  no  custom  to  the  contrary, 
are  cause  of  forfeiture  ;  as  pulling  down  a  building,  or  suffering 
it  to  be  out  of  repair,  ploughing  meadow,  cutting  trees,  digging 
and  removing  minerals,  removing  fences  and  confounding 
boundaries,  and  the  like  (a). 

By  special  custom  a  refusal  to  take  admittance  may  operate  as 
a  forfeiture  and  entitle  the  lord  to  seize  absolutely  and  not  merely 
quousqiie,  as  by  the  general  custom  {h).  A  refusal  to  pay  the 
proper  fines  or  rent  or  to  do  the  services  of  the  tenure  upon 
demand  is  ground  of  forfeiture  (c).  There  were  other  causes  of 
forfeiture,  as  attainder  which  followed  upon  judgment  for  treason 

(s)  See  antc^  p.  20  ;  yost,  p.  7i.  (a)  Co.   Lit.  03  ii  ;    Margrave's   note, 

If)  Co.  Cop.  s.  57  ;  Scriven,  437.  lb. ;  Co.  Cop.  s.  57  ;  Doe  v.    Clements, 

00  Brown's  Case,  4  Co.  21  h ;  45  &  2    M.    &    S.    B8 ;    Doe    v.    Burliiifjfon 

46  Vict.  c.  38,  s.  20.  (^Earl),  5  B.  i:  Ad.  507  ;  3  L.  J.  K.  B. 

(a;)  Co.    Cop.    s.    58.     See    Smit/i    v.  20. 

Clyjf'ovd,  1  T.  R.  738  ;  Francis  v.  Minton,  (i)  Doe  v.  IleUicr,  3  T.  R.  (52. 

L.   R.    2    C.    P.  543;    36    L.   J.    C.   P.  (f)  Co.  Cop.  s.  57 ;  WiUoices  Casp^Vi 

201.  Co.  1  ;  see  Gra)it  v.  Astle,  Dougl.  720,  n. 

(y)    Ante,    p.    64.      See    Pcachij    \.  Fines  may  also  be  recovered  by  action 

tSumersct  [Dnlie),  1  Stra.  447.  of     debt  ;    ib.     727  ;     and     see     ante, 

(z)  Doe  V.  Clare,  2  T.  R.  739  ;  Fenny  p.  09. 

V.  Child,  2  M.  &  S.  255. 
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Operation  of 
forfeiture. 


"Waiver  of 
forfeiture. 


Extent  of 
forfeiture. 


or  felony,  whereby  the  tenant  became  incapacitated  to  fill  the 
tenancy  and  it  reverted  to  the  lord  (d). 

Some  acts  of  forfeiture  operate  by  destroying  the  copyhold 
tenure,  as  conveyances  which  transfer  the  land  to  another  for  a 
freehold  estate,  for  such  an  estate  is  wholly  inconsistent  with  the 
copyhold  tenure  and  is  a  disseisin  of  the  lord's  freehold.  A  for- 
feiture of  this  kind  formerly  occurred  upon  a  conveyance  by 
feoffment  with  livery,  and  upon  conveyance  by  fine  or  recovery  ; 
and  it  may  still  occur  by  a  conveyance  transferring  a  freehold 
estate  at  common  law((')- 

But  where  the  estate  in  remainder  is  made  to  commence  ujjon 
the  determination  of  the  estate  for  life  by  forfeiture  in  the  life- 
time of  the  tenant  for  life,  the  remainderman  and  not  the  lord  is 
the  proper  person  to  make  the  entry  (/). 

Other  acts  operate  as  forfeitures  only  at  the  election  of  the 
lord,  by  entitling  him  to  enter  and  seize  the  tenement ;  such  are 
leases  without  licence,  acts  of  waste,  refusal  of  services,  and  the 
like.  As  to  these  acts  the  forfeiture  may  be  waived,  and  the  lord 
is  taken  to  do  so  by  any  acknowledgment  of  the  tenancy  con- 
tinuing after  notice  of  the  act,  as  by  accepting  or  distraining  for 
rent,  accepting  a  surrender,  or  the  like ;  and  if  he  does  not 
himself  enforce  the  forfeiture,  it  is  taken  as  waived  as  against 
the  succeeding  lord.  Hence  no  lord  can  take  advantage  of  such 
acts  of  forfeiture  but  he  who  is  lord  at  the  time  of  the  act  com- 
mitted. But  the  forfeiture  produced  by  an  act  which  destroys 
the  coj)yhold  cannot  be  waived  ;  and  a  succeeding  lord,  under 
the  same  title,  may  exercise  the  right  to  enter  and  seize 
absolutely  (g) . 

A  forfeiture  extends  to  the  whole  of  the  tenement  as  to  which 
the  act  is  committed,  but  not  to  other  separate  tenements  held 
by  the  copyholder  of  tlie  same  manor.  It  is  confined  to  the 
estate  of  the  forfeiting  tenant  and  does  not  affect  estates  in 
remainder  or  reversion,  which  will  take  efiect  in  the  time  and 
order  prescribed  by  the  terms  of  limitation,  notwithstanding  the 
forfeiture  of  the  particular  estate  (h). 


(jT)  Rei-  V.  Mild  may,  5  B.  &  Ad.  254  ; 
Rex  V.  Willcs,  3  B.  d.  Aid.  510.  The 
.S3  &  34  Vict.  c.  23,  s.  1,  enacts  that  no 
judgment  for  any  treason  or  felony  shall 
cause  any  attainder  or  any  forfeiture  or 
escheat.  It  seems  worthy  of  remark 
that  this  Act  makes  no  mention  of 
copyholds.     See  ante,  p.  5'J. 

(e)  Ante,  pp.  40,  54. 


(/■)  nniiaon  V.  Strode,  Pollexf.  614. 

(fl~)  Doe  V.  IlelUer,  3  T.  li.  1 62  ;  JDoe 
T.  Tnicmaii,  1  B.  &  Ad.  736  ;  Boe  v. 
liouxfcld,  6  Q.  B.  492  ;  14  L.  J.  Q.  B. 
42  ;  Doe  v.  Coombes,  G  Q.  B.  535  ;  14 
L.  J.  Q.  B.  37. 

(A)  Dodger's  Cane,  9  Co.  107  «  ;  Doe 
V.  Clements,  2  M.  &  S.  68. 
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Section  IY.     Extinguishment  of  Customary  Tenure  ; 
PvEGRANT ;  Enfranchise:\ient. 

Union  of  copyhold  and  freehold  titles— surrender  to  lord — for  particular 
estate — to  lord  having  a  particular  estate. 

Copyholder  acquiring  estate  in  the  freehold — or  in  the  manor. 

Severance  of  the  tenement  from  the  manor. 

Regrant  of  copyhold — must  conform  with  the  custom — regrant  is  voluntary. 

Enfranchisement — to  copyholder  for  life  or  years — to  ci)])yholder  in  tail — 
no  tenure  or  services  can  be  reserved — statutes  to  facilitate  enfran- 
chisement. 

A  customary  estate  is  extinguished  by  the  union  of  the  freehold  Union  of 
and  customary  title  in  the  same  person.     The  possession  is  then  fj^e^e^o^ji 
referred  to  the  freehokl  title  only,  and  may  be  disposed  of  under  titles, 
that  title  at  common  law. 

The  customary  title  may  vest  in  the  lord,  by  surrender  to  his  Surrender  to 
use,  or  release  to  him  ;  also  by  escheat  or  forfeiture.     It  thereby 
becomes  extinguished,  though  the  tenement,  in  the  hands  of  the 
lord,  may  retain  the  quality  of  being  demisable  upon  the  cus- 
tomary tenure,  and  may  be  regranted  by  him  as  copyhold  (a). 

A  surrender  to  the  lord  for  a  particular  estate  suspends  the  Surrender  for 
tenure  during  that  estate  only ;  and  the  customary  tenant  in  ^gt^tT^^^'^ 
remainder  continues  entitled  according  to  the  terms  of  his  estate. 
For  remainders,  whether  vested  or  contingent,  are  not  accelerated 
or  barred  by  the  surrender  or  forfeiture  of  theparticular  estate,  as 
was  the  case  with  like  limitations  of  the  freehold,  but  they  may 
be  made  to  commence  upon  the  forfeiture  of  the  particular 
estate  (h). 

A  surrender  to  a  lord  having  a  particular  estate   or   limited  Surrender  to 
interest  in  the  manor  operates  as  an  extinguishment  (subject  to  ,|!Jrtiruiar^ 
a    regrant    by  copy)  in  favour    of    all  persons  having  ulterior  estate, 
estates  in  the  manor  (c) . 

The  freehold  and  customary  title  may  also  become  united  in  P^xtinguish- 
the  tenant.     If  the  copyholder  accepts  a  lease  or  other  common  copyholder 
law  estate  under  the  freehold  title  of  the  tenement,  his  copyhold  acquiring 

'■ ''  estate  under 

the  freehold 
((/)  French's  Case,  4  Co.  31  a  ;  Blem-       Clements,  2  M.  &  S.  (58.     See  ante,  p.  40.    title. 
vierhasset   v.    Huniherstone,    Hutt.    G5  ;  (,'•)  St.    Paid   v.    Dudley    (T'/V.),    1.") 

I]ecei:'ilta)n\'i  Case.  2  YQnt.?t\'->.  Ves.  157;  Klnif   v.  Moody,  2  Siui.&  S. 

(_b)  Pod  ijer's  Case,  \)  Co.  107  a:  Bent-       579.      See    Piny  ham    v.     Woodyate,    1 
so/i    V.    Strode,    PoUexf.   614  ;   Poe  v.       Euss.  &  M.  32. 
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Copyholder 
acquiring  the 
manor. 


interest,  being  a  tenancy  at  will  only  relatively  to  such  estate,  is 
merged  or  extinguished  absolutely.  So,  if  the  copyholder 
acquires  by  any  means  an  estate  in  the  manor,  which  includes 
the  coi^yhold  tenement,  his  copyhold  interest  is  extinguished ; 
but  in  this  case,  as  lord  of  the  manor,  he  would  have  the  right  to 
regrant  the  tenement  to  be  held  by  copy  (d). 


Severance 
of  the  tene- 
ment from 
the  manor. 


If  the  lord  conveys  away  the  freehold  title  in  a  copj'hold 
tenement,  so  that  it  is  no  longer  parcel  of  the  manor,  the  cus- 
tomary tenure  is  extinguished,  except  as  to  the  rights  of  the 
copyholder.  The  rents  and  services  reserved  may  continue  due 
to  the  grantee  of  the  freehold,  but  the  rights  incident  to  the  lord, 
as  such,  namely,  suit  of  court,  fines  upon  admittance,  and  the 
like,  are  extinguished.  They  cannot  be  conveyed  with  the  free- 
hold of  the  tenement,  except  as  parcel  of  the  entire  manor  ;  for 
"  a  manor  is  an  entire  thing,  and  not  severable,"  at  least  by  act 
of  the  party  ;  nor  can  a  new  manor  be  created  at  the  present 
day.  The  copyholder  may  afterwards  release  to  the  grantee  of 
the  freehold  or  may  take  a  release  from  him,  and  so  unite  the 
titles ;  and  this  seems  the  only  mode  of  dealing  with  the  legal 
title  of  a  tenement  so  circumstanced ;  for  it  can  no  longer  be 
conveyed  by  surrender  because  the  land  is  no  longer  parcel  of 
the  manor  {e). 


Eegrant  of 
copyhold. 


Eegi'ant  is 
independent 
of  the  lord's 
estate. 


Where  the  copyhold  tenement  reverts  to  the  lord,  which  may 
happen,  as  already  noticed,  in  various  w^ays : — by  surrender  to 
the  use  of  the  lord, — by  expiration  of  the  copyhold  estate,  as 
where  it  is  for  lives  only,  and  the  lives  have  expired, — by  escheat 
or  failure  of  heirs, — by  forfeiture  ; — though  the  possession  is  then 
referred  to  his  freehold  title,  and  he  may  dispose  of  the  tenement 
under  that  title  by  a  common  law  conveyance ;  yet  he  may,  if  he 
pleases,  grant  it  out  again  to  be  held  by  copy  according  to  the 
custom  of  the  manor  (/). 

In  like  manner,  where  the  copyhold  tenure  is  extinguished  by 
the  copyholder  acquiring  an  estate  in  the  manor,  as  lord  of  the 
manor  he  may  again  grant  the  tenement  to  be  held  by  copy  (/). 

The  grant  by  copy  is  an  exercise  of  his  power  as  lord ;  it  does 
not  take  effect  out  of  his  estate  and  is  not  restricted  thereby. 
Though  entitled  to  the  manor  for  a  particular  estate  only,  as  for 


(</)  Lane's  Caxe,  2  Co.  IG  J  ;  French's 
Case,  4  Co.  31  a  ;  Cuttleij  v.  Arnold,  4 
K.  ic  J.  59.5. 

(^)  Murrel  v.  Smith,  4  Co.  25  a  ;  Sir 
Moijle  Finch's  Case,  C  Co.  64  a  ;  Cattloj 


V.  Arnold,  4  K.  &  J.  .59.-> ;  PhiUij;s  v. 
Jiall.  6  C.  B.  N.  S.  811  ;  29  L.  J. 
C.  r.  7. 

(/)  French's  Case,  4  Co.  31  «. 
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life  or  for  years  or  at  will,  provided  he  is  rightfully  lord  for  the 
time  being,  he  may  grant  the  customary  tenements  to  hold  by 
copy ;  and  if  the  custom  be  strictly  followed  his  grant  will  bind 
the  inheritance  of  the  manor.  The  copyholder  under  such  grant 
is  in  by  the  custom;  his  estate  is  independent  of  the  freehold 
title  of  the  manor,  and  is  not  affected  by  the  charges  and 
incumbrances  attaching  on  that  title  (h). 

The  lord  retains  the  power  of  granting  the  tenement  by  copy  Regrant  is 

.  1,1  •    L  I-  t  I  •      dependent 

so  long  as  he  retams  possession  ;  but  by  any  mterruption  ot  nis  ^^0^  j^e 
possession,  unless  it  be  wrongful,  the  customary  quality  or  lord^s  posses- 
capacity  of  the  copyhold  is  interrupted  and  consequently  lost. 
Thus,  if  the  lord  makes  a  lease  for  years  or  for  life  or  any  other 
estate  at  common  law,  the  land  can  never  after  be  granted  by 
copy  by  him  or  any  persons  claiming  under  him  ;  but  the 
power  of  those  in  remainder  or  reversion  after  him  to  grant 
by  copy  is  not  affected.  If  the  lord  is  wrongfully  disseised, 
and  the  land  is  afterwards  recovered,  it  is  again  grantable 
by  coi)y  (?)• 

In  such  regrant  the  lord  must  conform  strictly  to  the  custom,  as  Regrant  must 
to  the  tenement,  the  estate  granted,  the  incidents  and  appur.  JfrJcti^with 
tenances  of  the  estate,  the  tenure,  the  rents  and  services  reserved,  the  custom. 
and  all  other  points  ;  for  the  grant  being  authorized  only  by  the 
custom,  deviation  from  the  custom  in  any  point  would  render  it 
void  (k). 

The  grant  in  such  cases  is  voluntary  and  may  be  made  for  Regrant  by 
any  estate  within  the  custom ;  in  this  respect  it  differs  from  an  yoUmtary. 
admittance  upon  a  surrender,  which  is  a  ministerial  and  com- 
pulsory act,  directed  and  controlled  by  the  uses  of  the  surrender. 
An  admittance,  as  conferring  the  legal  title,  is  equivalent  to  a 
grant  and  may  be  so  pleaded;  but  it  has  no  force  except  as 
following  the  surrender,  and  an  erroneous  admittance  cannot  be 
supported  as  a  voluntary  grant  (/).  A  grant  entered  upon  the 
rolls  imports  an  admittance  or   acceptance  of   the  grantee  as 

tenant  (/»)• 

A  regrant,  being  voluntary,  is  not,  like  an  admittance  upon  a  No  restriction 
surrender,  restricted  as  to  the  fine  or  consideration  to  be  paid  '^^  ^^  ^°°- 
for  it ;  but  the  lord,  as  he  is  at  liberty  to  grant  or  not,  may  ask 
what  he  pleases  (u). 

(A)  Clarke  v.  Pcnnifather,  4  Co.  23  i  ;  Q.  B.  30.5. 
Sicaync's    Case,    8   Co.    63  h  ;    Doe    v.  (0  Brown's  Case,  4  Co.  21  a  :   Ifoe  v. 

Strieklnnd.    2   Q.    B.    792  ;    Neal    and  Loveless,   2  B.   &   Aid.    457  ;    Zoueh    v. 

Jaelison's  Case,  4  Co.  26  h.  Forse,  7  East,  186. 

(0  Frcneh's  Case,  4  Co.  31  a.  (/«)  IW  v.  Loveless,  2  B.  &  Aid.  4.53  ; 

(A')  Badqrr  v.  Ford,  3  B.  &  Aid.  153  ;  Doe  v.  Whltaher,  .5  B.  &  Ad.  409. 
Doe  V.  Strickland,  2  Q.  B.  792  ;  11  L.  J.  («)   Willoive^s  Case,  13  Co.  3,  4th  res. 
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Enfrancliisc- 
ment. 


By  convey- 
ance of  free- 
hold. 


To  copyhokler 
for  life  or 


years. 


To  copyholder 
in  tail. 


No  tenure  or 
services  can 
be  reserved. 


Enfranchise- 
ment pre- 
sumed. 


Enfranchisement  is  effected  by  the  lord  of  the  manor  convey- 
ing the  freehold  title  of  the  tenement  in  fee  simple  to  the  copy- 
holder, or  by  a  general  release  of  the  seignorial  rights ;  the 
customary  tenure  is  thereby  wholly  extinguished.  An  enfran- 
chisement operates  out  of  the  lord's  estate  and  not  by  exercise 
of  his  power  as  lord.  It  is  therefore  dependent  upon  his  title  to 
the  manor,  and  can  only  be  fully  effected  by  a  lord  entitled  in  fee 
simple,  or  having  a  power  of  disposition  to  that  extent.  The 
conveyance  of  a  less  estate,  or  by  a  lord  entitled  for  a  less 
estate,  would  only  give  a  limited  title  to  the  freehold;  though  by 
accepting  such  less  estate  the  copyholder's  interest  would  be 
merged  and  extinguished  (o).  A  tenant  for  life  has  now  a  statu- 
tory power  to  enfranchise  copyholds  (p). 

Enfranchisement  or  conveyance  of  the  freehold  in  fee  simple 
to  a  copyholder  for  life  or  for  years  operates  as  an  enfranchise- 
ment for  the  benefit  of  those  in  remainder  (</).  But  it  so  operates 
in  equity  only ;  the  legal  estate  in  fee  simple  rests  in  the  grantee 
and  will  pass  to  his  heir  or  devisee ;  and  a  conveyance  will  be 
decreed  to  those  entitled  in  remainder,  upon  equitable  terms  as 
to  the  consideration  paid  for  the  enfranchisement  (r).  Questions 
of  this  character  will  now  seldom  arise,  as  tenants  for  life  will 
exercise  their  power  to  have  capital  moneys  laid  out  in  purchas- 
ing the  freehold,  which  will  be  conveyed  to  the  trustees  of  the 
settlement  (s). 

Enfranchisement  to  a  copyholder  in  tail  bars  the  entail  and  all 
ulterior  estates  and  limitations,  and  leaves  no  interest  at  law  or 
in  equity  in  the  issue  in  tail  or  the  remainderman  {t). 

Upon  an  enfranchisement  since  the  statute  of  Quia  emptores  no 
tenure  or  services  can  be  reserved  ;  because  the  grantee  of  the 
freehold  holds  of  the  next  superior  lord.  Consequently,  if  the 
deed  of  enfranchisement  purports  to  reserve  a  rent,  it  is  not  a 
rent-service,  but  in  the  nature  of  a  rent-charge  granted  by  the 
tenant  (x). 

An  enfranchisement  may  be  presumed  in  favour  of  a  long 
possession  and  course  of  dealing  with  the  tenement  as  free- 
hold (x). 


((»)  Lane's  Case,  2  Co.  10  b  :  Samme's 
Case,  \6  Co.  .54  ;  Boe  v.  Jlnntlnqton.  4 
East,  271.  Bee  Faiolkner  v.  Faivlkner, 
1  Vern.  21. 

(jj')  Settled  Land  Act,  1882  (4o  &  46 
Vict.  c.  38),  s.  .3. 

((jr)  Moe  v.  Briggs,  IG  East,  41.5  ;  see 
Boe  V.   Jacltson,  1  Ji.  &  C.  448. 

(?•)  Wynne  v.  ConUeit,  1  Bro.  C.  C.  .515  ; 
Wilwn  y.  Allen,  1  J.  &  \V.  Gil,  G21. 


(s)  Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  88),  s.  21. 

if)  R  e  v.  linggs,  16  East,  406  ; 
CJutUoner  v.  Mnrltdll,  2  Ves.  jun.  524  ; 
Be  Hart,  41  Ch.  D.  547  ;  58  L.  J.  Ch. 
752. 

(«)  Bradxhaio  v.  Laicson,  4  T.  E.  443  ; 
see  ante,  p.  12. 

(x)  Boe  V.  Lrland,  11  East,  280. 


SECT.    IV.      ENFRANCHISEMENT.  77 

Statutes  have  been  passed  from  time  to  time  to  facilitate  the  statutes 
enfranchisement  of  customary  tenures,  at  the  instance  either  of  enfranchise- 
the  lord  or  of  the  tenant,  providing  for  compensation  for  the  ™^"*^- 
rents  and  services  by  the  payment  of  a  gross  sum  or  a  fixed 
rent-charge  (i/). 

(y)  Copyhold  Act,  189i  (57  &  58  Vict.  c.  4(;). 
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CHAPTER   III. 
THE   LAW  OF   USES. 

Section  I.     Uses  before  the  Statute  of  Uses. 
II.     Uses  since  the  Statute  of  Uses. 
III.     Operation  and  limits  of  the  Statute  of  Uses. 

Section  I.     Uses  before  the  Statute  of  Uses. 

Origin  and  nature  of  Uses. 

Uses  at  law — possession  of  cestttl  que  use. 

Uses  in  equity — enforced  by  subi)nena — not  subject  to  rules  of  tenure — 

assignment  of  uses — disposition  by  will — descent. 
Statutes  concerning  uses — the  Statute  of  Uses. 

The  law  of  freehold  tenure  above  described  was  administered 
Uses.  in  the  courts  of  common  law.     A  concurrent  jurisdiction  over 

property  in  land  was  exercised  by  the  Court  of  Chancery  in  the 
system  of   Uses  ;    which  was   subsequently,  to  a  great  extent, 
incorporated  wdth  the  law  of  freehold  tenure  by  the  Statute  of 
Uses. 
Oricrin  and  ^"^^  system  of  Uses  was  founded  on  the  practice,  adopted  in 

nature  of  early  times  for  various  purposes,  of  transferring  the  seisin  or 
legal  possession  of  the  land  by  feoffment  or  other  sufficient  mode 
of  conveyance  to  some  person  or  persons  upon  a  trust  or  confi- 
dence to  permit  the  feoffor  or  some  person  to  have  the  Use. 
This  trust  was  at  first  of  a  secret  nature,  and  not  mentioned  in 
the  charter  of  feoffment  or  instrument  of  conveyance  ;  but  after- 
wards a  clause  was  commonly  inserted  expressing  that  the  feoffees 
were  to  hold  "  to  the  use  "  of  the  person  intended  to  be  thereby 
benefited.  The  latter  person  became  known  as  the  cestui  que  use, 
relatively  to  the  legal  feoffees  who  were  commonly  known  as  the 
feoffees  to  uses  (a). 

(«)  As  to  the   origin   of  uses,  see   1  13  Ric.  II.     It  is  probable  that  before 

Sanders,   Uses,  ch.  1  ;    Co.  Lit.  272  a.  the  statute  (^uui  enijjtores.  18  Edw.  I., 

In  the  feoffments  collected  iu  Madox's  if  a  tenant  in  fee   simple  enfeoffed   a 

"  Formulare  Anglicanum,"  joint  feoffees,  stranger  without  any  consideration,  and 

which  maybe  taken  as  the  sign  in  early  without  expressing  any  use,  there  could 

deeds  of  secret  uses  (see  j'os^i   P-    82),  be    no    resulting    use    in    the    feoffor, 

appear   first   towards   the   end  of    the  because  the  tenure  and  services  supplied 

reign    of    Edw.    III.;    see    forms    337,  a  consideration  to  carry  the  use  to  the 

•I'J  Edw.  III.  ;  389,  50  Edw.  III.  ;  339,  feoffee.     'Aqq post,  p.  84. 


uses. 
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The  courts  of  law  took  no  notice  of  the  use  or  trust ;  they  Uses  at  Law. 
regarded  the  feoffee  exclusively  as  tenant  of  the  land  for  all 
purposes.  His  seisin  or  possession  was  subject  to  all  the  services 
and  incidents  of  tenure,  and  was  liable  to  escheat  and  forfeiture. 
He  had  the  power  to  aliene  the  land  by  feoffment  or  other  legal 
conveyance ;  and  it  passed  by  descent  to  his  heir. 

Cestui  que  use,  as  such,  had  no  estate  or  interest  in  the  land  at  Possession  of 
law;  and  no  remedy  in  a  court  of  law  against  the  feoffees  to  ^^* "' !?"^  "*''• 
uses,  nor  against  strangers.     But  while  in  possession,  with  the 
consent  of  the  feoffees,  he  was  in  the  legal  position  of  a  mere 
tenant  at  will  {I)) . 

In  the  Court  of  Chancery,  on  the  other  hand,  the  use  imparted  Uses  in 
all  the  beneficial  incidents  of  property,  namely,  the  right  of  ^'^"^  ^' 
occupying  and  enjoying  the  land  in  specie,  and  of  taking  the 
profits,  also  the  power  of  directing  the  disposal  of  it  to  another. 
The  correlative  tvust  imposed  on  the  feoffee  consisted  in  permit- 
ting the  cestui  que  use  to  occupy  and  take  the  profits,  in  preserving 
the  legal  title  on  his  behalf,  and  in  executing  conveyances  of  the 
land  according  to  his  direction  fc). 

The  Court  of  Chancery  exercised  jurisdiction  over  the  use  by  Enforced  in 
giving  to  the  cestui  que  use  the  remedy  hy  suhpania  against  the  suipcena. 
feoftee  to  compel  him  to  disclose  and  perform  the  use  or  trust 
upon  which  he  held  the  land  ((/).  The  Court  of  Chancery  also 
in  course  of  time  enforced  the  trust  against  the  heir  of  the 
feofiee  to  uses  taking  the  land  by  descent  ;  also  against  a 
purchaser  from  the  feoffee  to  uses  taking  the  land  with  notice 
of  the  trust,  or  without  consideration.  But  a  purchaser  for  a 
valuable  consideration  and  without  notice  of  the  trust  held  the 
land  free  of  any  claim  in  equity  on  the  part  of  the  cestui  que  use, 
whose  remedy  in  such  case  lay  against  the  feoffee  only,  for  the 
breach  of  trust  committed  in  parting  with  the  land  (</). 

Accordingly,  a  use  was  summarily  defined  by  Coke  in  the 
following  terms  : — "  A  use  is  a  trust  or  confidence  reposed  in 
some  other,  which  is  not  issuing  out  of  the  land,  but  as  a  thing 
collateral,  annexed  in  privity  to  the  estate  of  the  land,  and  to 
the  person  touching  the  land,  scilicet,  that  cestui  que  use  shall 
take  the  profit,  and  that  the  terre-tenant  shall  make  an  estate 

(Z/)  Co.   Lit.  271  a,  b,   and    Butler's  Bacon,    Uses,    15,    Tracts,    p.    312  ;    1 

note  (1)  to  Co.  Lit.  271  h,  sect.  ii.  ;  1  Sanders,  Uses,  56.     See  the  progressive 

Sanders  on  Uses,  65  et  seq.  jurisdiction   over   uses  stated   by  Lord 

(c)  Co.  Lit.  272  b  ;  1  Sanders,  Uses,  Mansfield  in  Burf/ess  v.  Wheate.  1  Eden, 

c.  1.  218,  219  ;  and  see   1   Spence,   Elq.  Jur. 

(rZ)  1  Sanders,  Uses,  15,  19.  •t-12,  -145. 

(e)  Chudleigli' s  Case,  1  Co.  122  a,  b  ; 
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Disposition 
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Descent  of 
uses. 


accordinf^  to  his  direction.  So  as  cestui  que  use  had  neither  jas 
in  re  nor  jus  ad  rem,  hut  only  a  confidence  and  trust,  for  which 
he  had  no  remedy  by  the  common  law,  but  for  breach  of  trust 
his  remedy  was  only  by  suhpana  in  Chancery  "  (/). 

By  these  means  the  use  or  beneficial  ownership  of  the  land 
was  withdrawn  altogether  from  the  rules  of  tenure  and  from  the 
feudal  dues  and  incidents  attaching  to  the  legal  estate.  The 
legal  ownersliip  was  still  subject  to  these  ol>ligations,  and  though 
the  regular  services  of  the  tenure  could  not  be  avoided  and 
might  be  enforced  against  the  land,  yet  l)y  vesting  the  seisin  in 
numerous  feoffees  jointly,  whose  number  was  from  time  to  time 
renewed  by  a  new  feoffment  to  others  upon  the  subsisting  uses, 
it  was  kept  almost  entirely  clear  of  the  occasional  charges  which 
fell  due  by  reason  of  descents,  wardships,  marriages,  alienations, 
and  the  like,  and  from  the  graver  incidents  of  escheat  and 
forfeiture  {g). 

By  these  means  also  the  use  became  disposable,  according  to 
the  rules  of  equity  and  independently  of  the  rules  of  law,  except 
so  far  as  they  were  followed  in  equity. — It  was  assignable 
without  feoffment  or  deed,  attornment,  entry,  or  any  other 
common  law  formality  (//).— It  was  devisable  by  will,  although 
the  freehold  was  not  so  devisable.  A  feoffment  might  be  made 
of  lands  to  uses  to  be  declared  by  will,  and  the  will  then  took 
effect  by  declaring  the  uses  (0- 

An  estate  of  inheritance  in  the  use  descended,  upon  an 
intestacy,  according  to  the  rules  of  the  common  law,  or 
according  to  the  special  customs  of  descent,  if  any,  to  which  the 
land  was  subject  {k). 


statutes 
relating  to 
uses. 


Statutes  were  passed  from  time  to  time  bringing  the  use 
within  legal  cognizance  for  certain  purposes,  amongst  which 
may  be  mentioned,  as  being  the  most  important,  the  statute  1 
Eic.  III.  c.  1,  giving  the  cestui  que  use  a  direct  power  of  conveying 


(/■)  Co.  Lit.  272  &;  see  this  definition 
developed  and  applied  to  trusts  in 
Lewin  on  Trusts,  c.  1.  Compare  the 
simpler  and  bioader  foundation  of 
modern  trusts  since  the  Statute  of  Uses, 
as  established  by  Lord  Nnttin.gham.and 
expressed  in  the  maxim  that  the  trust 
in  equity  is  the  land,  pod,  p.  98. 

(//)  Butler's  note  to  Co.  Lit.  191  a, 
sect.  T.  (11)  ;  ib.  271  h,  II.  Besides 
the  evasion  of  the  rules  of  tenure,  con- 
veyances to  uses  were  also  employed  in 
early  times  by  religious  persons  or 
corporations  to  evade  the  Statutes  of 
Mortmain,  which  prohibited  such  per- 


sons from  purchasing  laiul  in  their  own 
right,  until  the  statute  15  Ric.  II.,  c.  5, 
brought  uses  also  within  the  prohibition 
of  those  statutes  :  1  Sanders,  Uses,  15, 
See  the  various  objects  served  by  uses 
fidly  stated  in  St.  German's  "  Doctor 
and  Student,"  Dialog.  2,  c.  22. 

(Ji)  1  Sanders,  Uses,  61  ;  Bacon,  Uses, 
10. 

(/)  ChudlHgh's  Case,  1  Co.  123  J  ;  1 
Sanders,  Uses,  64 ;  Bacon,  Uses,  20, 
Tracts.  315. 

(A-)  Co7-het's  Case,  1  Co.  88  «  ;  1 
Sanders,  Uses,  62. 
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the  legal  estate  (/) ;  but  the  earlier  statutes  ^Yere  superseded  in 
effect  by  the  statute  27  Hen.  VIII.  c.  10,  commonly  known  as  The  statute 
the  Statute  of   Uses,  which   was   passed  with  the  object  of   at  *^     ^^^' 
once  converting  the  use  into  legal  possession  (/»)•    The  preamljle  Preamble  as 
of  the  statute  recites  that  "  where  by  the  common  laws  of  this  commonSw^ 
realm,  lands,  tenements,  and  hereditaments  be  not  devisable  by 
testament,  nor  ought  to  be  transferred  from  one  to  another  but 
by  solemn  livery  and  seisin,  matter  of  record,  writing  sufficient 
made  hond  fide  without  covin  or  fraud ; — yet  nevertheless  divers 
subtle  inventions  and   practices   have   been  used,  whereby  the 
hereditaments  of  this  realm  have   been   conveyed  from  one  to 
another  by   fraudulent   feoffments,  fines,  recoveries,  and  other 
assurances  craftily  made  to  secret  uses,  intents  and  trusts,  and 
also  by  wills  and  testaments  sometime  made  by  nude  parols  and 
sometime   by   writing ;— by   reason    whereof    heirs   have    been  Evils  result- 
unjustly  disherited,  the  lords  have  lost  their  wards,  marriages,  u^fg/*' 
reliefs,  heriots,  escheats,  aids,  and  seantly  any  person  can  be 
certainly  assured  of  any  lands  by    them  purchased,  nor  know 
surely  against  whom  they  shall  use  their  actions  or  execution, 
for  their  rights  titles  and  duties— to  the  utter  subversion  of  the 
ancient  common  laws  of  this  realm." 

The  statute  enacts,  by  sect.  1,  "that  where  any  person  or 
persons  stand  or  be  seised,  or  at  any  time  hereafter  shall  happen 
to  be  seised  of  any  honours,  manors,  lands,  tenements,  rents, 
services,  reversions,  remainders  or  other  hereditaments  to  the 
use  confidence  or  trust  of  any  other  person  or  persons  or  of 
any  body  politic  by  reason  of  any  bargain,  sale,  feoftment, 
recovery,  covenant,  contract,  agreement,  will  or  otherwise  by 
any  manner  of  means  whatsoever  it  be,  that,  in  every  such  case, 
all  and  every  such  person  and  persons  and  bodies  politic  that  Persons 
have  or  hereafter  shall  have  any  such  use  confidence  or  trust  in  ^^gjfof  any 
fee  simple,  fee  tail,  for  term  of  life  or  for  years,  or  otherwise,  f^^ate  shall 

^  .  be  m  lawful 

or  any  use,  confidence  or  trust,  in  remanider  or  reverter,  shall  seisin  of  same 
from  henceforth  stand  and  be  seised  deemed  and  adjudged  in  J;!^\^e*^iQ^|{ie'^^ 
lawful  seisin  estate  and  possession  of  and  in  the  same  honours,  use. 
castles,   manors,  lands,  tenements,   rents,   services,   reversions, 
remainders  and  hereditaments,  with  their  appurtenances,  to  all 
intents  constructions  and  purposes  in  the  law,  of  and  in  such 

(/)  See  Co.  Lit.  s.  272  a,b  ;  1  Sanders,  32.").     As  to  the  intention  of  the  statute, 

U>es,  23  ;  see  the  statutes  coUectctl  in  see     Chndlciijlis    Case,    i    Co.    124   a  ; 

Bacon,  Uses,  22.  Tracts,  320.  Jh-ent's    Caxe,   2    Leon.    17;  and   see   I 

(w)  "The  title  in  course  of  pleading  Sanders,  Uses,  83;  1   Spence,  Eq.  Jur. 

is,  statufnm   <le    uxihits   iti  poitsesxioneni  4(;i. 
traji-sferrndis."  Bacon  on  Uses,  31,  Tracts, 

L.P.L.  G 
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Estate  and 
possession  of 
person  seised 
to  uses  shall 
be  deemed  to 
be  in  them 
that  have  the 
use. 


like  estates,  as  they  had  or  shall  have  in  use  trust  or  confidence 
of  or  in  the  same  :  And  that  the  estate  right  title  and  possession 
that  was  in  such  person  or  persons  that  were  or  shall  be 
hereafter  seised  of  any  lands  tenements  or  hereditaments  to  the 
use  confidence  or  trust  of  any  such  person  or  persons  or  of  any 
body  politic,  be  from  henceforth  clearly  deemed  and  adjudged  to 
be  in  him  or  them  that  have  or  hereafter  shall  have  such  use 
confidence  or  trust  after  such  quality  manner  form  and  condi- 
tion as  they  had  before  in  or  to  the  use  confidence  or  trust  that 
was  in  them." 

Sect.  2  enacts  to  the  same  efiect  in  the  case  where  divers  and 
many  persons  shall  be  jointly  seised  to  the  use,  confidence  or 
trust  of  any  of  them  that  be  so  jointly  seised  {)i). 


Creation  of 
uses  within 
the  Statute 
of  Uses. 


Section  II.     Uses  since  the  Statute  of  Uses. 

Creation  of  uses  within  the  statute— with  transmutation  of  possession- 
declaration  of  use— uses  raised  by  payment  of  consideration— resulting 

uses. 

Creation  of  uses  without  transmutation  of  possession— bargain  and  sale- 
covenant  to  stand  seised. 

Limitation  of  uses— express  limitations— resulting  uses—limitation  of  uses 
upon  bargain  and  sale— uses  in  remainder— springing  and  shifting 
uses— powers  of  revocation  and  new  appointment— uses  limited  to  the 
grantor — or  to  his  heirs. 

As  the  statute  did  not  prohibit  or  prevent  the  creation  of  uses 
in  the  future,  but  operated  by  executing  them,  that  is,  converting 
them  into  legal  estates,  the  creation  of  uses  became  the  means, 
by  force  of  the  statute,  of  creating  and  conveying  legal  estates  ; 
and  it  thenceforth  became  necessary  for  the  courts  of  common 
law  to  take  cognizance  of  such  modes  of  conveyance,  and  of  the 
doctrines  of  uses  upon  which  they  depended.  These  doctrines, 
which  for  the  most  part  are  still  applicable,  may  be  shortly 
stated  as  follows. 

Uses  may  be  raised  under  two  conditions,  involving  difterent 
considerations  ;— with  transmutation  of  possession,  where  uses 
are  created  upon  an  actual  transfer  of  the  seisin  or  legal  posses- 
gion  ; — without  transmutation  of  possession,  where  new  uses  are 
created  upon  the  existing  seisin  (a). 


{n)  It  was  the  conimun  [iractice  to 
make  the  re.ifui  que  uxe  himself  one  of 
the  joint  feoffees  to  uses,  and  to  place 
his  name  first  among  them.  See  Breiif>! 
Cane,  2  Leon.  L'l ;  Mado.x  Form.  Angl. 
ante.  p.  78,  n.  (a).     The  above  section 


of    the   statute   expressly    provides   for 
such  cases. 

(«)  1  Sanders,  Uses,  pp.  8S  et  s."'/.  ; 
Co.  Lit.  271  ft  ;  Butler's  note,  ib.  iii.  (B)  ; 
1  Hayes,  Coriv.  7(>,  oth  ed. 
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With    transmutation    of    possession  :— Upon    a    conveyance  With  trans- 
operating   upon  the  possession   at   hiw   a    mere  declaration  or  '""^-"^tion  of 
expression  of  intention  is  sufficient  to  create  and  direct  the  uses  b?dcclam7 
of  the  conveyance.     It  is  not  essential  that  the  word  "use"  he  ^'^"^f"^«^- 
employed  ;  any  words  expressing  the  intention  of  treating  and 
limiting  the  henelicial  interest  in  the  land  separately  from  the 
legal  possession,  and   that  the  legal  possession  should  be  held 
for  that  intent  and  pui-pose,  would  be  sufficient  to  create  a  use, 
which  would  be  executed  by  the  statute  accordingly  (^).— Thus,' 
upon  a  feoffment  or  conveyance    of   land   to  A.  and  his  heirs] 
to  the  Kse    of   B.    and    his    heirs,  or    upon    trust    or    confidence 
for  B.  and  his  heirs,  or  to  permit  B.  and  his  heirs  to  take  the 
profits,   or   in   any   terms  to  the  like   effect,   the  use   is  in  B., 
and  the  statute  vests  the  legal  estate  in  him  according  to  the 
use  (e). 

The  declaration  of  the  uses  might  have  been  made  without  Declaration 
writing  until  the  passing  of  the  Statute  of  Frauds,  29  Car    II    f  "'"^  ""^^ 

.  y     ^    v>t*j.  •   AA.    ijg  proved. 

c.  3,  s.  7,  enacting  "  that  all  declarations  or  creations  of  trusts  by  writing, 
or  confidences  of  any  lands,  tenements  or  hereditaments  shall 
be  manifested  and  proved  by  some  writing  signed  by  the  party, 
who  is  by  law  enabled  to  declare  such  trust,  or  by  his  last  will 
in  writing  or  else  they  shall  be  utterly  void  and  of  none  effect." 
This  enactment  applies  to  uses;  but  the  following  section  (8) 
excepts  those  "which  may  arise  or  result  by  implication  or 
construction  of  law."     These  are  next  to  be  considered  {d). 

In  the  absence  of  express  declaration  as  to  the  use  the  state-   Use  raised  by 
ment  of  a  consideration  paid  serves  as  an  imi^lied  declaration  of  1"'^^'"?"^  °^ 

,,  i     i.1       j;      iv  ^v-iciiciLiwii  KjL    consideration. 

tne  use  to  the  feoffee  or  grantee;  and  for  the  purpose  of  marking 
the  intention,  the  amount  of  the  consideration  is  immaterial  ; 
a  merely  nominal  consideration  would  suffice.  But  the  presence 
or  absence  of  a  consideration  has  no  effect  to  vary  an  express 
declaration  of  the  use  (e). 

^  Upon  a  feoffment  or  conveyance  in  fee,  if  there  be  no  declara-   uesuiti 
tion  of  use,  nor  any  consideration  expressed  to  be  paid,  the  use   "«es. 
remains  in  the  grantor,  and  is  commonly  called  a  resulting  use. 
The  statute  executes  the  use  and  the  grantor  continues  seised  as 
before  (/).       This   presumption    against   the    use    passing   was 
founded  on  the  general  prevalence  of  the  early  practice  of  secret 

(i)  1  Sanders,  Uses  95.  Uses,    270.    271  ;   1    Sanders,    Uses,  8.^2 

(r)  1     Nanders,     Uses,    S5    ct    xcq.  ;       ct  scq 

'!>''''^  \\,^"''^^''  ^^  ^'^^^  ■^•'■'  '  ^"«  ''■  ('-)  1  Sanders.  Uses,  r,t»,  (JO,  102  •>  ih 

■J'i^'  I  ^'f'r^-  ^^^'^-  •'«  =  see  Gilbert,  Uses  i'^  '               ' 

nSi  wV^"w""''f        '■•        J^">^'<t''"'h  tn  licdaclth's     C'r/.sv,    2    Co.    58  «  ; 

U      ,Vm     .-/p  V  .v'C''''-^''''"'-*^'o-^'  .lm.s/«;«y    v.    Wolsry,    2    Wils.    VJ  ■     1 

i»2  ;  2  W  h.  ct  T.  L.  C.  Eq.  ,S03.     Gilbert,  Sanders,  Uses,  UG,  3.02 
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Resulting 
uses  of 
reversion  on 
partial  use. 


Use  declared 
to  grantor 
rebuts  result- 
ing use. 


Consideration 
of  tenure 
prevents 
resulting  use. 


uses ;  it  was  presumed  not  to  pass  unless  expressly  declared  so 
to  do,  or  paid  for  with  a  consideration,  and  the  proof  of  considera- 
tion was  put  upon  the  purchaser  (//). 

Upon  the  same  principle,  if  upon  a  feoffment  or  conveyance 
in  fee  the  use  be  declared  for  a  particular  estate  only,  and  no 
consideration  appear  to  carry  the  residue,  so  much  of  the  use  as 
is  undisposed  of  by  the  declaration  remains  in  the  grantor  as  a 
resulting  use.  Thus,  if  the  use  be  declared  to  the  grantee  or 
another  for  life,  or  in  tail,  or  for  years  only,  the  reversion  of  the 
use  being  undisposed  of  results  to  the  grantor.  And  a  con- 
sideration paid  in  such  a  case  will  be  presumptively  attributed 
to  the  estate  limited,  and  will  afford  no  inference  as  to  the  use 
undisposed  of  (li) . 

But  if  the  use  be  declared  to  the  grantor  for  an  estate  for  life 
or  years,  the  reversion,  though  not  expressly  disposed  of,  does 
not  result  to  him  but  vests  in  the  grantee  ;  for  by  the  opposite 
construction  the  particular  estate  would  merge  in  the  reversion 
and  the  grantor  would  resume  the  entire  fee,  against  the  express 
terms  of  the  declaration  of  uses,  which  restricts  his  interest  to 
the  particular  estate.  If,  however,  the  use  be  declared  to  the 
grantor  for  an  estate  tail,  he  may  also  take  the  reversion  by 
resulting  use ;  for  an  estate  tail  and  the  reversion  in  fee  may 
subsist  together  in  the  same  person  (i). 

If  the  feoffment  or  conveyance  of  the  legal  possession  be  made 
for  a  particular  estate  only,  as  a  gift  in  tail,  or  a  lease  for  life  or 
for  years,  the  tenure  alone  thereby  created,  with  its  attendant 
services  and  obligations,  supplied  a  consideration  sufficient  to 
prevent  the  use  from  resulting,  and  to  carry  it  to  the  donee  or 
lessee;  and  this  doctrine  applies  at  the  present  day.  But  an 
express  use  declared  in  favour  of  another  would  rebut  the  use 
implied  from  the  tenure  in  such  cases  (A).  The  statute  Quia 
emptores  prevented  the  creation  of  any  tenure  which  might  carry 
the  use  upon  a  conveyance  of  the  fee  simple  (/). 


(«/)  Ante,  p.  78.  See  Bacon,  Uses, 
p.  22;  Gilbert,  Uses,  4.5  ;  1  Sjience,  Kq. 
Jur.  4.-)l. 

(/()  Co.  Lit.  22  h,  23  a,  271  h  ;  Sanders, 
Uses,  101. 

(i)  Bacon,  Uses.  Rowe's  ed.  notes, 
p.  223  ;  1  Sanders,  Uses,  101  ;  see  Adnmx 
V.  Samae,  2  Sallv.  679  ;  L.  Raym.  8.54. 
'•  Generally  speaking,  when  two  estates 
unite  in  the  same  person  in  the  same 
right,  the  smaller  one  is  merged  in  the 
other,  except  in  the  case  of  an  estate 
tail  and  a  reversion  in  fee,  which  may 
exist   together  :    in   such   case    by    the 


operation  of  the  statute  de  donis,  the 
estate  tail  is  kejit  alive,  not  merged  by 
the  reversion  in  fee."  Per  Kenyon,  C.J., 
Hoc.  V.  Baldwere,  5  T.  R.  11 0. 

(A-)  1  Sanders,  Uses,  9  ;  Perkins, 
ss.  534-537  ;  Brent's  Case,  2  Leon.  16  ; 
Dyer,  312  a.  The  relation  of  landlord 
and  tenant  is  a  considt-ratiou  in  law, 
hence  in  a  contract  for  a  lease  no  other 
consideration  is  necessary.  King's 
Leaseholds,  L.  R.  16  E  j.  521. 

(0  Perkins,  s.  528,  529  :  see  ante„ 
p.  12,  n.(/0. 
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Uses  may  also  be  raised  upon  the  existing  seisin  without  a  Uses  raised 
conveyance  or  transmutation  of  the  legal    possession : — Upon  transmuta- 
principles  of  efjuity  any  agreement,  supported  by  a  valuable  con-  tion  of  posses- 
sideration,  to  the  effect  that  an  estate  or  interest  in  land  should  p^^.  '^^^„^^^ 
he  conveyed,  as  it  might  be  specifically  enforced  in  the  Court  of  ami  sale. 
Chancery,   was  held    to    entitle    the  purchaser    to   the   use   or 
beneficial  ownership  according  to  the  terms  and  intent  of  the 
agreement,  without  any  legal  conveyance ;  and  accordingly  the 
vendor  was  held  to  be  or  stand  seised  to  the  use  of  the  pur- 
chaser (m).     Such  transaction,  as  creating  a  use  executed  by  the 
statute,  became  technically  known  as  a  bargain  and  sale. 

As  a  bargain  and  sale  would  thus  have  been  effectual  to  convey 
a  legal  estate  under  the  statute  by  mere  force  of  the  agreement 
without  any  writing  or  formality,  it  was  thought  expedient  to 
add   some    formal    conditions    to   the   operation  of  the  statute 
upon  it ;  and  it  was  enacted  by  a  statute  of  the  same  session  of 
jiarliament,  27  H.  YIII.  c.  16,  to  the  effect  that  no  estate  oijree-  Formalities 
hold  shall  pass  by  reason  only  of  a  bargain  and  sale,  unless  made  sStutTof  ^ 
by  icritinfi   indented,  sealed  and   enrolled  in   manner  and  place  enrolments, 
therein  provided.    This  statute  applied  only  to  estates  of  freehold, 
and  a  use  for  a  term  of  years  might  still  be  created  within  the 
Statute  of  Uses  by  mere  bargain    and    sale    without    deed    or 
enrolment  (»)• 

An  agreement  unsupported  by  a  valid  consideration,  or  a  mere  Consideration 
declaration  of  use  without  transfer  of  possession,  was  altogether         -^    -' 
void  of  effect  in  raising  a  use  within  the  statute  by  reason  of  the 
principle  that  equity  will  not  enforce  gratuitous  or,  as  they  are 
called,  voluntary  agreements.     And,  in  general,  no  distinction 
was  admitted  in  equity  in  this  respect  by  reason  of  the  agree- 
ment or  declaration  being  made  in  the  form  of  a  covenant  or  by 
deed  under  seal;  although  in  law  such  formality  supplied  the 
force  of  a  consideration  (o).     But  the  value  or  amount  of  the  Value  of 
consideration  paid  was  iunnaterial ;  the  existence  or  expression  J^,ji^![tei?ar^ 
of  it  was  sufficient  to  denote  that  the  transaction  was  intended 
by  way  of  bargain  and  not  as  a  mere  voluntary  agreement ;   and 
if  not  a  voluntary  agreement  it  was  effectual  to  raise  a  use  by 
way  of  bargain  and  sale  (p). 

(wO  See   liose  v.  ]Vaf.-<u/i.  1')  H.  L.  C.  of  Uses,  see  j>(>-'<f,  \k  '.12. 

672  ;  83  L.  .1.  0.  38.-,  ;  Z.  4'- .S.  ir.  i?//.  V.  ((.)  Bacon,    Uses,    13;    Tracts,    310; 

aoiiim,  20  Ch.  D.  562  ;  51   L.  J.  C.  530  ;  Sanders.  Uses.  5(!  ;  see  EUUon  v.  J-Jlltsim, 

Whithread  4'  Co.  v.  Watt,  [1902]  1  Ch.  6  Ves.  OSC.  ;  2  Wli.  &  T.  L.  C.  Eq.  S3.j  ; 

835  ;  71  L.  J.  C.  42-t.  JofTenjs  v.  Jeffcnjx,  Cr.  .t  I'll.  138. 

(«)  Fn-r's    Case,  8  Co.   '.»3   b\    but   a  (//)  Case    of    Sutton's   Ifo.y>.,   10  Co. 

mere  termor,  not  beins  sflsnl,  could  not  23  a  ;  li irher  v.  Keat,  2  Vent.  35.    _See 

create  or  transfer  uses  under  the  Statute  Short  ridge  v.  LnmphKjh,  2  Ld.  Kaym.7'J8. 
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Covenant  to  All  exception  to  the  general   rule  of    equity    not  to    enforce 

stand  seised.  i       ,  .  i      •       , ,  „ 

voluntary  agreements  was  made  ni  the  case  of  a  covenant  or 

declaration  hy  deed  executed  hy  the  person  sei.-ed  to  stand  seised 

Good  con-         to  the  use  of  his  wiie,  child,  or  some  blood  relation.     The  motiiw 

oKiciniioij.  .  , 

then  stood  ni  place  of  a  consideration,  and  it  was  said  to  be 
made  upon  a  good  consideration,  as  distinguished  from  a  con- 
sideration of  money  or  value,  wliicli  formed  the  characteristic  of  a 
bargain  and  sale.  A  Covenant  to  stand  seised  to  uses  was  thus 
a  recognised  mode  of  raising  uses  in  family  settlements  (7). 

Accordingly,  a  covenant  to  stand  seised  to  the  use  of  the 
hrother  of  the  covenantor  raised  a  use  in  him  ;  so  a  covenant  to 
stand  seised  to  the  use  of  the  heirs  male  of  the  body,  or  the  heirs 
male  special  of  the  body  of  the  covenantor  effectually  raised  a 
use  in  such  heirs  male(v).  But  an  illegitimate  child  is  not 
within  the  consideration  of  blood  to  raise  a  use  (s). 

A  covenant  to  stand  seised  to  the  use  of  a  son  or  relative, 
if  expressed  to  be  made  for  a  valuable  consideration,  is  a  bargain 
and  sale,  and  requires  enrolment  under  the  statute  ;  because  the 
consideration  expressed  excludes  the  implied  motive  or  considera- 
tion of  relationship  (/).  The  same  deed  may  operate  both  as  a 
covenant  to  stand  seised  and  as  a  bargain  and  sale  in  favour  of 
different  parties,  "  as  if  A.  covenants  that  in  consideration  that 
B.  is  his  son,  he  shall  have  for  life,  and  after  his  death  in  con- 
sideration that  C.  hath  given  him  i'lUO  that  he  shall  have  in 
fee  "  (ti).  A  good  consideration  would  not  supply  the  want  of  a 
raluahlc  consideration  for  the  purpose  of  raising  a  use  by  an 
agreement  or  declaration  not  under  seal  {x). 

These  modes  of  conveyance,  operating  without  transmutation 
of  possession,  were  formerly  employed  for  the  purpose  of  avoiding 
the  formalities  necessary  for  transmutation  of  possession  at 
common  law,  such  as  livery  of  seisin,  entry,  attornment  and  the 
like;  but  a  deed  of  grant  being  now  in  all  cases  sufficient  with- 
out other  formality  to  transfer  the  legal  possession,  upon  which 
uses  may  be  declared,  the  conveyances  by  bargain  and  sale  and 
covenant  to  stand  seised  are  no  longer  required  or  used.  Some 
knowledge  of  them,  however,  is  still  necessary  for  the  investigation 

iq)   Chcxtcr  V.  117//.///.  2  Wm.s.  Sauiul.  (.vj  C...  Lit  121^// ;  Margrave's  note  f.S': 

288  and  notes;    Mildni<n/x  Cixe,  1   Co.  lb. 

175  //  ;  Bedell  X  Cast;  7  Co.  40  //.     '-is'o  (t)  B,-dcU\  Case,  7  Co.  40  //  ;    Clarh- 

action  of  covenant  shall   be   maintain-  xoii  v.  llamvaii,  2  P.  VVnis.  203.' 

able    upon    the    deed,    nor    any   other  (//)  Lord  PiiqeVx    Caxe    cited    1   Co 

advantage  made  of    it,   if    it  lioes   n(jt  L">4,  //,  h. 

raise  the  uses."  Sharuujtoa  v.  Sfrotton,  (.r)  Bacon,  Uses,  44,  as  corrected  in 

riowdeu,   at   p.  SOS.      tSee   2    Sanders,  Howe's  edition  ;  the  { as.age  as  printed 

Uses  J().  ill  Bacon's  Tracts,  ;-i3(!,  is  unintelligible  ; 

00  bliartiujton  v.  Strotton,  Plowd.  2!)8.  Gilbert,  Uses,  271. 
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of  past  titles  ;  and  it  also  occasionally  happens  that  a  deed 
of  grant,  which  is  defective  as  intended  to  operate,  may  be 
supported,  upon  a  good  consideration,  as  a  covenant  to  stand 
seised ;  it  could  not  be  supported,  upon  a  valuable  consideration, 
as  a  bargain  and  sale  without  enrolment  (y). 

In  an  express  declaration  of  uses  Nvithin  the  statute  the  same  Limitations 
estates  may  be  limited,  and  the  same  terms  are  used  and  receive  "^  "^^^• 
the  same  construction  as  in  limiting  estates  at  common   law  ; 
thus  the  use  may  be  limited  in  fee,  in  tail,  for  life  or  for  years. 
The  technical  limitation  "to  the  heirs"  is  necessary  to  convey  Express 

„.,.  .,,  -jipiiTi  limitations 

an  estate  of  niheritance  ni  the  use,  as  m  the  treehold  at  common  foUow  the 
law;  and  a  declaration   of  use  to   a  person,  without   words  of  Qf'jfJ"^^'^" 
limitation,  is  construed   in  a   deed  to  give  only   an  estate  for 
life  (z). 

Eesulting  uses,  arising  in  the  absence  of  express  declaration^  Resulting  uses 
follow  the  original  estate  of  the  grantor,  according  to  the  pre-  s\°ued?°' 
sumed  intention,  being  the  uses  remaining  in  him,  subject   to 
those  expressly  limited  (a). 

A  bargain  and  sale  before  the  statute   raised  a  use   in  the  Limitation  of 

purchaser  without  express  declaration  and  without  any  words  of  uses  upon  bar- 
•'■.'■  "  g^in  and  sale, 

limitation,  by  force  of  the  agreement  that  he  should  take  the 

estate  of  the  vendor.     But  after  the  statute,  when  a  bargain  and 

sale  became  a  recognised  form  of  legal  conveyance,  it  was  held 

that  the  estate  intended  to  be  conveyed  must  be  limited  in  the 

same  technical  terms  as  in  conveyances  at  common  law ;  and  a 

bargain  and  sale  of  lands,  not  expressly  limiting  the  use  "  to  the 

heirs"  of  the  bargainee,  was  construed  to  convey  only  an  estate 

for  life,  according  to  the  rule  of  common  law  (b). 

Uses  may  be    limited  by  way  of   particular   estate   and   re-  Uses  in 

mainders  ;  and  such  limitations  being  executed  by  the  statute  remainder. 

become   subject   to   the    rules    of   law    regulating   remainders. 

Accordingly,  upon  a  conveyance  to   the    use   of  A.  for  a  term 

of  years,  with  remainder    to  the  use    of    B.    for   an   estate  of 

freehold  in  contingency,  the  use  in  remainder  is  void  for  want 

of  an  estate  of  freehold  to  support  it ;  though  before  the  statute, 

when  the  freehold  remained  in  the  feoffees,  the  use  was  well 

created  in  equity,  and  took  effect  according  to  its  terms  (e). 

(//)   Chester  \.  Willtiii,2  Wms.  Saund.  Wliitt'in<jh(uii.  \  Taunt.  20. 

28:V  and  notes  ;  Doc  v.  Prince,  2U  L.  J.  (/v)   C'orbet'ti  Cane,  I  Co.  >S7  h  ;  Shelley'.i 

C.  P.  223.  ('(i-se,  1  Co.  100  /v  ;  1  Sanders,  Uses,  ll.'2. 

(--)  Ahraham.  v.  Twi(j(i,  Cio.  El.  -178  ;  (r)  Adamx  v.  Surnfje,   2   Salk.    iiJ'J  : 

1  Sanders,  Uses.  122, 123;  r/«/c,  pp.  2H,  21.  Sugden"s     note     to     Gilbert    on    Uses, 

(«)  Clere'tt   Cfi.se,  (5  Co.   17  ^  ;  JJeck-  p.  164  ;    Feanic.  Cont.   Item.  284  ;    see 

ivitk's     Case,     2     Co.    58    a  ;      Doc    v.  ante,  p.  33. 
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Springing  The  limitation  of  uses  is  not  restricted  by  the  doctrines  of 

"^^'^-  common  law  concerninp;  the  seisin  ;  and,  therefore,  a  use  for  a 

freehold  estate  may  be  limited  to  arise  in  fiituro  or  upon  a 
contingency  without  any  prior  limitation  to  suiij^ort  it  as  a 
remainder. — Thus  a  conveyance  of  the  iiumediate  legal  posses- 
sion may  be  made  to  the  use  of  a  person  and  his  heirs,  after  four 
years,  or  after  the  death  of  the  grantor,  or  to  such  uses  as  the 
grantor  shall  appoint  by  will  (d).  So,  a  bargain  and  sale  might 
be  made  to  the  use  of  another  after  four  years ; — so,  a  covenant 
to  stand  seised  to  the  use  of  another  after  the  covenantor's 
death  (c) . 

In  all  such  cases  of  uses  to  arise  in  fiitiiro,  the  use  being 
undisposed  of  except  at  the  time  or  in  the  event  specified,  results 
or  remains  in  the  grantor  or  covenantor  in  fee  simple  as  before, 
until  the  future  use  arises  to  displace  it ;  the  use  does  not  result 
or  remain  for  a  particular  estate  only,  so  as  to  convert  such 
limitations  into  remainders  (/'). 
Shifting  uses.  A  future  estate  in  the  use  may  also  be  limited  to  take  effect  in 
substitution  or  defeasance  of  a  previously  limited  estate,  and 
even  of  an  estate  in  fee  simple ;  for  the  rules  of  common  law, 
not  admitting  of  any  future  limitations  shifting  the  freehold 
except  by  way  of  remainder,  nor  of  any  limitations  after  an  estate 
in  fee  simple,  had  no  application  to  the  use.  A  marriage  settle- 
ment is  a  well-known  instance  of  such  limitations;  where  the  use 
is  first  limited  to  the  settlor  in  fee,  and,  upon  the  marriage  taking 
place,  then  to  the  uses  of  the  settlement  (r/). 

Future  uses  of  the  above  kinds,  including  all  such  as  are  not 
limited  by  way  of  remainder,  are  called  springing  ov  shifting  uses, 
the  former  term  more  especially  denoting  those  that  arise  or 
spring  up  without  any  prior  limitation  ;  the  latter  denoting  those 
that  shift  the  use  in  substitution  of  a  prior  estate  (/<).  Being 
executed  by  the  statute,  they  made  a  great  advance  upon  the 
common  law  in  the  limitation  of  future  estates. 

Springing  or  shifting  uses  may  be  thus  limited  to  arise  upon 
an  event  or  in  a  manner  fully  specified  in  the  deed  declaring  the 
uses ;  or  they  may  be  limited  to  arise  according  to  the  appoint- 
ment or  direction  of  some  person  named  in  the  deed  for  that 
purpose  ; — whose  authority  is  therefore  described  as  a  power  of 


Powers  of 
revocation 
and  new 
appointment 


(d)  cure's  Cane,  6  Co.  \1  h  :  Ba  ricx 
V.  Speed,  2  Salk.  675,  ])cr  Holt,  C.  J. 
See  Sugden,  Powers,  24  ef  neq. 

(e)  Roe  V.  Tranmurr,  Willes,  682  ; 
Doe  V.  Wliittniqlidiii,  4  Taunt.  2U  ;  Doe 
V.  Prince,  20  L.  J.  C.  P.  223. 

(/)  Bacon,  Uses,  Rowe'sed.  note  (137)  ; 


Gilbert,  Uses,  by  Sugden,  161, 162.  And 
see  2><>st,  p.  252. 

(//)  1  Sanders,  Use^,  141  ;  Gilbert, 
Uses,  by  Sugden,  153  ;  Sugden,  Powers, 
27  et  seq. 

(^Ii)  Sugden's  note  to  Gilbert,  Uses, 
152. 
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appointment,  or  (as  the  uses  appointed  thereunder  necessarily 
revoke  and  defeat  those  previously  subsisting,)  a  jwicer  of  revoca- 
tion and  new  appointment.  The  power  of  revocation  is  sometimes, 
though  unnecessarily,  added  in  express  terms.  The  uses  appointed 
in  exercise  of  the  power  take  effect  as  if  originally  declared  in 
the  deed  (/). 

Powers  of  appointment  created  by  bargain  and  sale  or  by 
covenant  to  stand  seised  are  required  to  be  restricted  to  persons 
within  the  consideration  ;  because  in  those  modes  of  conveyance, 
operating  without  transmutation  of  possession,  the  uses  must  be 
supported  by  a  valid  consideration  (A). 

It  was  impossible  at  common  law  for  a  person  to  make  a  direct  Uses  limited 
conveyance  to  himself  with  the  effect  of  changing  the  title  into  °  ^^^^"^  ^^' 
one  by  purchase ;  nor  could  a  person  make  his  own  heirs  to  take 
by  purchase;  all  such  limitations  being  void  and  inoperative. 
But  indirectly,  by  conveying  the  legal  estate  to  another  and 
declaring  uses  in  his  own  favour,  a  person  might  acquire  a  new- 
estate  to  himself,  as  a  purchaser,  by  force  of  the  Statute  of  Uses. 
Thus,  if  a  person  convey  to  another  to  the  use  of  himself  for  life, 
or  for  years  or  in  tail,  he  takes  a  new  estate  by  the  statute 
measured  by  those  limitations.  So,  by  a  conveyance  to  the  use 
of  another  for  life,  with  remainder  to  the  use  of  himself  and  the 
heirs  of  his  body,  the  statute  executes  an  estate  tail  in  him  as  a 
purchaser  {I). 

But  upon  a  conveyance  by  a  tenant  in  fee  simple  to  the  use  of  Uses  limited 
himself  and  his  heirs  or  upon  a  resulting  use  to  himself  and  his  ^ud  hif  heirs,^ 
heirs,  he  was  still  held  to  be  in  of  the  ancient  use  and  not  by 
purchase  {m).     So,  the  limitation  of  a  remainder  to  the  use  of  the  to  the  heirs  of 
heirs  of  the  grantor  had  the  same  effect  as  at  common  law  in     ^^  ^^ 
leaving  the  reversion  in  the  grantor,  and  the  heir  took  nothing 
by  way  of  purchase  (n).      Now  by  the  Inheritance  Act,  1833,  as 
before  stated,   under  limitations  to  the  person  or  to  the  heirs 
of  the  person  who  shall  have  conveyed  the  land,  such  person 
is  to  be  considered  as  entitled  by  purchase  and  not  as  of  his 
former  estate  (o). 

(/)  Co.  Lit.  237  a  ;  Gilbert,  Uses,  by  note  (2)  to  Co.  Lit.  V2h  ;  Sliellci/x  Cd.-r, 

Sugden,  153,  158;  Sugden,  Powers,  30  1    Co.    lUO  &  ;  see    Jfnc  v.  Buhl  we  rr,  5 

et^pq.:  1  Sanders,  Uses,  142.  T.  K.  101:   Cholmondelcij  {Marqiiix')  v. 

(/.•)  Gilbert,  Uses,  by  Sugden,  91, 163.  CUnton,  3  B.  &  Aid.  ()2.->. 

398,   420;    2   Hayes  Conv.  51   n.  (43),  («)  i'W/v/vr/i  v.  JAY/w/v/,  1  Leon.  182  ; 

81  n.  (64)  ;  J//W/««y's  (7«.sr,  1  Co.  17ort.  Co.    Lit.   22  ?> :    1   Sanders,    Uses,   136: 

See  ^/w^^  pp.  85,  86.  Fearue,    C.    K.    51.      And   see   Fearne, 

Q)  Co.  Lit,  22  h;\   Sanders,    Uses,  C.  R.  66. 

134;    Gilbert,    Uses,   by  Sugden,    150;  00  See  ante,  p.  37  ;  as  to  Ihe  eflfect 

Sugden,    Powers,  24  e.t   seq.     See  ante,  of  such  limitations  in  breaking  the  line 

pp.  36,  37.  of  descent,  see  ante,  \k  44. 

(»/)  Co.  Lit.  12  b,  13  rt  ;  Hargrave's 
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Section  III.     Operation  of  the  Statute  of  Uses. 

Operation  of  the  statute  in  cxeciiling  the  use — nature  of  the  possession 

transferred. 
Mode  of  operation  upon  future  and  contingent  uses — doctrine  of  srhitilhi 

juris — Lord  St.  Leonards'  Act. 
Seisiu  required  to  support  uses — seisin  not  co-exleiisive  with  the  uses — 

seisin  for  life — seisin  in  tail. 
Limits  of   operation  of  the  statute — uses  declared   uiion   possession  for 

term  of  years — uses  limited  to  the  grantee  of  the  legal  i)Ossession — 

uses  limited  upon  a  use. 
Special  or  active  trusts — passive  trusts  or  uses. 
Application  of  the  Statute  of  Uses  to  wills. 
The  statute  does  not  apply  to  copyholds. 


Operation  of 
the  statute  in 
executing  the 
use. 


Nature  of 
possession 
transferred. 


Mode  of 
executing 
future  and 
contingent 
uses. 


Doctrine  of 
Scintilla 
juris. 


The  Statute  executes  the  use,  that  is  to  say,  invests  it  with 
the  seisin  or  legal  title,  and  subjects  it  to  all  the  incidents  of  a 
legal  estate.  The  grantee  to  uses  is  divested  of  all  estate  and 
interest  in  the  land,  and  the  cestui  que  use  becomes  seised  or 
possessed  in  law  of  the  same  estate  and  interest  which  is  limited 
to  him  in  the  use  (a). 

The  possession  transferred  by  the  statute  is  equivalent,  for 
most  purposes,  to  that  acquired  by  livery  of  seisin,  or,  in  case  of 
leaseholds,  by  entry  (/>). 

The  mode  of  operation  of  the  statute  with  future  uses,  when 
limited  by  way  of  contingent  remainders  or  as  springing  or 
shifting  uses,  formerly  caused  much  perplexity  and  difference  of 
opinion.  The  statute  seemed  to  exhaust  the  seisin  in  serving 
the  prior  vested  uses,  so  as  to  leave  none  to  serve  such  future 
uses  as  and  when  they  should  arise.  To  meet  this  difficulty  it 
was  conceived  that  there  remained  in  the  grantees  to  uses  a 
possibility  of  seisin,  becoming  an  actual  seisin  when  the  execu- 
tory uses  required  it.  This  was  the  celebrated  doctrine  of  the 
scintilla  juris,  as  this  possibility  of  seisin  was  called.  The  only 
practical  bearing  of  this  doctrine  lay  in  the  suggestion  that  the 
scintilla  juris  might  be  dealt  with  in  a  manner  to  endanger  the 
safety  of  the  dependent  uses. 

After  much  abstruse  speculation  concerning  the  nature  of  the 
statutory  process  the  result  generally  accepted  seems  to  have 


(a)  lie  Dii(Uo)i.i  Cvittriict,  8  Ch.  D. 
628  ;  47  L.  J.  C.  632  ;  Co.  Lit.  22  h  ; 
Bacon,  Uses,  45,  Tracts,  337  ;  1  Sanders, 
Uses,  117. 

(//)  See  Iludjicld's  Cin^e,  L,  R.  8  C.P. 


306  ;  42  L.  J.  C.  P.  146,  and  the  autho- 
rities there  cited  ;  lie  DudmiCs  C'oii- 
truvt,  8  Ch.  D.  628  ;  47  L.  J.  C.  632  : 
2  Sanders,  Uses,  .55. 
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l)een  that  it  immediately  converted  uses  of  all  admissible  kind.s 

into  legal  limitations  in  a  manner  quite  beyond  the  power  or 

control  of  the  grantees  to  uses,  and  that  the  latter  were  merely 

formal  instruments  for  carrying  the  legal  title  to  the  uses  (e). 

All  question  as  to  the  operation  of  the  statute  has  been  removed  statutory 

by  the  statute  28  &  24  Yict.  c.  38,  s.  7,  "  Where  by  any  instru-   thafaTruses 

ment  any  hereditaments  have  l)een  or  shall  be  limited  to  uses,   take  effect  out 

.,.,,,  1    ot  original 

all  uses   thereunder,  ^Ylletller  expressed  or  nnplied  by  law,  and   seisin. 

whether  immediate  or  future,  or  contingent  or  executory,  or  to 

be  declared  under  any  power  therein  contained,  shall  take  etteet 

when  and  as  they  arise  by  force  of  and  by  relation  to  the  estate 

and  seisin  originally  vested  in  the  person  seised  to  the  uses; 

and  the  continued  existence  in  him  or  elsewhere  of  any  seisin  to 

uses  or  scintilla  juris  shall  not  be  deemed   necessary   for  the 

support  of  or  to  give  effect  to  future  or  contingent  or  executory 

uses  ;    nor  shall   any   such  seisin  to  uses  or  scintilla  jit  vis  be 

deemed  to  be  suspended,  or  to  remain  or  to  subsist  in  him  or 

elsewhere," 

There  must  be  a  seisin  to  support  uses  to  be  executed  by  the  Seisin  re- 
statute.  A  conveyance  purporting  to  transfer  the  freehold  at  a  poJriises.""^^' 
future  date  is  void  at  common  law,  and  will  not  support  a 
declaration  of  uses  ;  which,  therefore,  in  such  case,  unless  it 
can  be  supported  upon  the  seisin  of  the  grantor,  without  trans- 
mutation of  possession,  fails  altogether.  Thus,  a  grant  to  A. 
and  his  heirs  after  the  death  of  the  grantor  is  void,  as  purporting 
to  transfer  the  seisin  at  a  future  time  ;  but  a  grant  to  A.  and  his 
heirs,  to  the  use  of  B.  after  the  death  of  the  grantor,  is  good, 
the  transfer  of  seisin  being  present  and  the  use  only  future ;  and 
the  use  is  executed  by  the  statute  (d). 

The  grant  of  a  vested  remainder  or  reversion  conveys  the 
seisin  corresponding  to  such  estates,  and  uses  may  be  declared 
upon  the  seisin  so  transferred  in  remainder  or  reversion,  and 
will  be  executed  by  the  statute  (e). 

The  case  of  the  seisin  not  being  co-extensive  with  the  uses  Seisin  not  co- 

.  -    ,    .        •       >i         i    4-    4-       extensive 
declared  upon  it  is  not  expressly  provided  tor  in  the  statute.   ^^.^1^  ^ij^  ^ses. 

According  to  Bacon,  "  the  matter  and  substance  of  the  estate  of 

cestui  que  vsc  is  the  estate  of  the  feoffee,  and  more  he  cannot 

((•)   Chu(Uel<jk''s    Case,    1    Co.   120  a;  title  v.   (rthha,  5  B.  &    C.  701);    Dor  v. 

Fearne.    Cont.    Rem.   300  ;    1    Sanders,  Pniice,  20  L.  J.    C.   P.  223  ;  Sugden's 

Uses,   108;  Gilbert's  Uses,  by  Sugden,  note  to  Gilbert,  Uses,  108. 

2l»(»  n.  (10)  :  Sugden  on  Powers,  Ch.  1.  {f)  ILt<j<iei:sfon    v.  Ilnnhunj,  .">   B.  \ 

fcect.  iii.  7th  ed.  ('.    101  ;    1     Sanders,    Uses,    100.      See 

(r/)  lioe    V.     Traiuniir,     Willes,    (182  ;  niite,  p.  38. 
Lamb    v.  Archer,   1    Salic.   225  ;■   Good- 
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Seisin  for  life,  have  ;  SO  as  if  the  use  were  limited  to  cestui  que  use  and  his  heirs, 
and  the  estate  out  of  which  it  was  limited  was  but  an  estate  for 
life,  cestui  que  use  can  have  no  inheritance."  His  estate  must 
determine  with  the  life  of  the  feoffee  to  uses  (/). 

Seisin  in  tail.  So  also,  according  to  Bacon,  "If  1  give  land  in  tail  by  deed 
since  the  statute  to  A.  to  the  use  of  B.  and  his  heirs ;  B.  hath  a 
fee  simple  determinable  upon  the  death  of  A.  without  issue." 
But  the  later  opinion  seems  to  be  that  the  statute  does  not 
apply  to  a  seisin  in  tail.  The  difficulty  arises  from  the  seisin 
being  appropriated  to  the  heirs  in  tail  by  the  statute  de  donis, 
and  the  tenant  in  tail  consequently  having  no  power  over  it,  to 
execute  the  use,  except  by  means  of  a  recovery  or  disentailing 
assurance  (r/).  A  tenant  in  tail  might  raise  a  use  upon  his  seisin 
co-extensive  with  his  own  life,  as  by  a  bargain  and  sale,  which 
would  be  executed  by  the  statute  for  an  estate  determinable  upon 
his  death  (//). 


Limits  of 
operation  of 
the  statute. 

Uses  declared 
upon  posses- 
sion of  terms 
of  years. 


Uses  limited 
to  grantee  of 
legal  estate. 


The  operation  of  the  statute  upon  uses  is  restricted  partly  by 
the  express  terms  of  the  statute,  and  partly  by  the  judicial 
construction  put  upon  the  terms.  The  term  seised,  used  in 
describing  the  condition  of  its  operation,  means  invested  with 
the  legal  possession  for  an  estate  of  freehold,  excluding  possession 
for  a  term  of  years  or  chattel  interest.  Therefore,  a  use  declared 
or  raised  upon  a  term  of  years  is  not  executed  by  the  statute  and 
remains  cognizable  in  equity  only  (0-  It  should  be  observed 
that  a  use  for  a  term  of  years  raised  upon  a  seisin  of  freehold  is 
within  the  statute  and  executed ;  as  in  the  bargain  and  sale  for 
a  year  formerly  made  as  the  foundation  of  the  conveyance  by 
lease  and  release  (A). 

The  statute  is  also  restricted  in  terms  to  the  cases  of  a  person 
or  persons  being  seised  to  the  use  of  another  person.  According 
to  Bacon,  "  The  statute  ought  to  be  expounded  that  where  the 
party  seised  to  the  use  and  the  cestui  que  use  is  one  person, 
he  never  taketh  by  the  statute,  except  there  be  a  direct 
impossibility  or  impertinency  for  the  use  to  take  effect  by  the 
common  law."  Tims,  if  a  grant  be  made  to  A.  and  his  heirs  to 
the  use  of  A.  and  his  heirs,  the  use  is  not  executed  by  the 
statute ;  but  the  express  declaration  of  use  rebuts  any  resulting 


{,/■)  r.acon,  Uses,  47  ;  1  Sanders,  Uses, 
10(1 ;  but  see  Sugden's  Gilbert  on  Uses, 
127,  n.  (2). 

(//)  Bacon,  Uses.  57,  Rovve"s  ed.  note 
(11-t)  ;  Gilbert,  Uses  by  Sugden,  I'J  ; 
Lewin  on  Trusts,  Introd.  p.  (i,  n.  (I)  ; 
but  see    1   Sanders,  Uses,  87,  in  accord 


with  Bacon. 

(A)  SrijniKVs  Caxe,  10  Co.  95  h. 

(/)  Anon.,  Dyer,  3(J9  a. 

(/<•)  Ifei/warfr.s  Case,  2  Co.  35  a  ; 
BarJtrr  \.  Keute,  2  Mod.  252.  See  ante, 
p.  3'... 
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or  implied  use  in  the  grantor,  and  the  grantee  remains  in  for  his 
own  use  and  benefit  at  the  common  hxw  ;  l)ut  if  a  grant  be  made 
to  A.  and  his  heirs  to  the  use  of  A.  for  hfe  or  for  years,  with 
remainder  to  the  use  of  B.  and  his  heirs,  A.  is  in  of  an  estate  for 
Hfe  or  for  years  at  the  common  law  (by  way  of  abridgment  of 
estate  in  course  of  possession)  and  B.  is  in  of  the  fee  simple  by 
the  statute  (/).  But  if  a  grant  be  made  to  A.  and  his  heirs  to 
the  use  of  A.  in  tail,  the  use  in  tail  is  executed  by  the  statute, 
being  a  new  estate  in  favour  of  the  issue,  and  no  part  of  the 
legal  estate  conveyed  by  the  grant ;  so  also,  if  tenant  in  fee 
simple  covenants  to  stand  seised  to  the  use  of  himself  in  tail  (m). 

The  case  of  many  persons  being  jointly  seised  to  the  use  of  Uses  limited 
any  of  them  is  expressly  provided  for  in  the  statute,  and  the  joint  grantees, 
uses  are  executed  accordingly  (it).     Also  in  the  case  of  a  grant  to  Uses  limited 
A.  and  his  heirs  to  the  use  of  A.  and  B.  and  their  heirs,  the  use  ^^f'^th^ei 
is  executed  by  the  statute  in  A.  and  B.  jointly  (o). 

The  operation  of  the  statute  was  also  limited  by  judicial  con-  Uses  limited 
struction.  The  courts  of  law  decided  that  the  statute  did  not  ^^'^^ 
execute  a  use  limited  upon  a  use ;  that  is  to  say,  upon  a 
feoffment  to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  to 
the  use  or  in  trust  for  C,  the  statute  executed  the  use  in  B.,  and 
invested  him  with  the  legal  possession  ;  but  the  operation  of  the 
statute  was  thereby  exhausted,  and  the  use  limited  to  C.  remained 
unexecuted  (p). 

So,  upon  a  bargain  and  sale  to  A.,  expressed  to  be  to  the  use  Uiwn  a  bar- 
of  B.,  the  use  raised  in  A.  by  the  force  of  the  consideration  is  s^^man  sao. 
executed  by  the  statute,  and  the  further  use  to  B.  remains 
unexecuted  (q).  The  bargain  and  sale  might  be  made  to  A.  for 
a  particular  estate  with  remainder  to  B.,  and  the  use  in  remainder 
executed  by  the  statute,  as  the  consideration  might  be  paid  on 
account  of  the  remainder ;  but  all  the  uses  declared  upon  a 
bargain  and  sale  must  be  within  the  consideration  (/•). 

By  the  same  rule,  if  the  grant  be  to  A.  and  his  heirs  to  the  use   Use  limited 
of  A.  and  his  heirs,  (or  to  and  to  the  use  of  A.  and  his  heirs,)  to  gj-antee.^  ^ 
the  use  of  B.  and  his  heirs,  though  A.  is  in  by  the  common  law 

(/)  Sum  me  s  Case,  13  Co.  54;  Bocy.  (_»i)  Samiiie'.s  Ca.v,  13  Co.  5G  ;  Bacon, 

Prcstiridge,  i  M.  &  S.  178  ;   Oniie's  Case,  Uses,  6.S  ;  1  Sanders,  Uses,  92. 
L.  K.  8  C.   P.  2S1  ;  42  L.  J.  C.  P.  38.  (m)  See  sect.  2,  ante.  p.  82. 

8ee  Peacock  v.  A'a.stland,  L.   R.  10  Eq.  (o)  iSamnic'x  Ca^e.  13  Co.  .")4. 

17  ;    39    L.   J.    C.   534  ;    holding    that  {p)   Cooper  v.  Kijnock.   L.  R.  7  Ch. 

grantee  to  liis  own  use  can  disclaim  the  39S  ;  41  L.  J.  C.  29G  ;   1  Sanders,  Uses, 

estate,  which  would  be  inoperative  in  275. 

the  case  of  a  mere  grantee  of  the  seisin  (i/)  TyrreVs   Case,   Dyer,   155  a  ;    see 

to   uses   executed    by  the  statute  :    lie  ILupjerston  v.  Ilanhury,  5  B.  &  C.  101. 
Dii/hon's   Confracf,  8  Ch.    D.    628  ;    47  (;•)  2   Sanders,    Uses,   56  ;    see    anti% 

L.  J.  C.  632  ;  Bacon,  Uses,  45  ;  Sanders,  pp.  85,  89. 
Uses,  117  ;  Sugd.  Powers,  11. 
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Use  shifting 
previous  use. 


Operation  of 
statute 
avoided  by 

limiting  inter- 
mediate use. 


and  the  use  declared  to  him  not  executed  by  the  statute,  neither 
is  the  use  declared  to  B.  executed,  because  it  is  a  use  limited 
upon  a  use  (s). 

A  shifting  use  is  not  a  use  upon  a  use  in  the  above  sense, 
because  it  takes  effect  in  substitution  for  and  instead  of  the  use 
previously  declared,  and  is  then  executed  by  the  statute  (/)•  And 
where  the  previous  use  is  declared  to  the  grantee  himself  so  that 
it  is  not  executed  by  the  statute,  and  he  remains  in  at  common 
law,  a  shifting  use  in  favour  of  another  takes  effect  in  substitu- 
tion of  the  use  limited  to  him,  and  is  not  a  use  limited  upon  a 
use,  so  as  to  be  beyond  the  oj)eration  of  the  statute. — Thus,  if  a 
grant  be  made  to  A.  and  his  heirs  to  the  use  of  A.  and  his  heirs, 
but  in  a  certain  event,  as  the  marriage  of  A.,  to  other  uses,  the 
latter  uses  are  executed ;  so  if,  as  frequently  occurs,  a  conveyance 
be  taken  to  A.  and  his  heirs,  to  such  uses  as  he  shall  appoint, 
and  until  and  subject  to  such  appointment  to  him  and  bis  heirs, 
the  power  of  appointing  uses  is  valid  and  the  uses  appointed 
under  it  will  be  executed  (/i). 

Thus,  it  has  been  observed,  the  statute  has  had  no  other  effect, 
as  regards  the  jurisdiction  of  equity  over  uses,  than  to  add  three 
words  to  the  conveyance,  for  the  purpose  of  declaring  an  inter- 
mediate use.  Further  uses  may  then  be  declared  beyond  the 
reach  of  the  statute,  and  within  the  cognizance  of  equity  only  (a-). 


.Special  or  The  trusts  or  confidences  upon  which  a  conveyance  may  be 

made  are  further  distinguished  into  special  and  geiicyal ; — some- 
times distinguished  as  active  and  passive.  Special  or  active 
trusts  are  created  for  such  intents  and  purposes  as  require  that 
the  grantee  should  retain  the  legal  estate  in  order  to  perform 
them ; — as  a  trust  to  receive  the  rents  and  profits  and  pay  them 
over  in  a  prescribed  manner,  to  pay  taxes  and  outgoings,  to  do 
repairs,  and  the  like  ;■ — a  tritst  to  execute  an  estate  or  settlement 
of  the  land,  or  to  grant  leases  ; — a  trust  to  raise  money  by  sale 
or  mortgage.     Trusts  of  this  kind  are  not  uses  within  the  statute, 

Passive  trusts,  and  remain  cognizable  in  equity  only.  General  or  passive  trusts 
are  such  as  are  simply  and  absolutely  for  the  benefit  of  another 


(.y)  Doe  V.  I>a.sxiii(//uim,  C,  B.  &  C.  30.". : 
Coojjer  V.  A'l/norJ,-,  L.  K.  7  Ch.  398  ;  -il 
L.  J.  C.  296. 

{t)  Ante,  p.  88.  t'ee  Tipinnw  Coni/i, 
Garth.  272. 

(u)  It  has  been  objected  that  as  a 
grantee  to  his  own  express  use  takes  at 
common  law,  and  not  under  the  statute, 
a  shifting  use  limited  upon  his  sjeisin  is 
void  by  the  rule  of  common  law  against 


sliifting  limitations  (see  ante,  ]>.  33)  ; 
but  the  objection  has  been  overruled  and 
the  law  settled  as  in  the  text.  See 
Sugden,  Powers,  140,  479  ;  Burton 
Comp.  (l.")4)  ;  1  Hayes  Conv.  App.  ii. 
p.  4r)9,  oth  ed. 

(./•)  Per  Hardwicke,  L.  ('.,  Ilopkhi.t 
v.  Ilaplniis,  1  Atk.  .591  :  f'ooper  v. 
Kiimclt,  L.  li.  7  Ch.  398  ;  41  L.  J.  C. 
29(J. 
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person,  importing,  expressly  or  impliedl}^  that  lie  may  take  the 
possession  and  profits  and  direct  the  disposal  of  the  land,  without 
any  duties  in  the  grantee  requiring  him  to  retain  the  legal  estate. 
These  are  uses  within  the  meaning  of  the  statute  (ij).  But  where 
a  use  is  executed  in  trustees  by  force  of  the  statute,  if  the  limita- 
tions are  contained  in  a  deed,  the  legal  estate  remains  vested  in 
them  whether  their  duties  are  active  or  passive  (^). 

The  Statute  of    Uses,  27  Hen.  YIIL,  was  passed  before  the  Application 
Statute  of  Wills,  32  Hen.  VIH.,  when  there  could  be  no  devise  to  of  Uses  to 
uses  and  no  question  of  the  application  of  the  statute  to  wills.   ^^'^^^• 
Accordingly  it  has  been  made  a  question  whether  the  Statute  of 
Uses  applies  to  wills.     At  the  same  time  expressions  used  by  a 
testator  have  been  regarded  as  "  an  index  of  intention  "  that  the 
same  construction  with  reference  to  the  application  of  the  Statute 
of  Uses  should  be  placed  upon  the  limitations  contained  in  his 
will  as  if  they  had  occurred  in  a  settlement  of  real  estate,  and 
effect  will  be  given  to  this  expression  of  intention  {(t). 

Accordingly,  a  devise  to  A.  and  his  heirs,  to  the  use  of  B.  and 
his  heirs,  vests  the  fee  simple  in  B. ;  and  on  the  other  hand,  a 
devise  to  A.  and  his  heirs  to  the  use  of  A.  and  his  heirs,  or  a 
devise  to  the  use  of  A.  and  his  heirs,  in  trust  for  or  for  the  use 
of  B.  and  his  heirs,  vests  the  legal  inheritance  in  A.  in  trust  for 
B.,  and  does  not  carry  it  on  to  B.  ;  and  these  results  follow  from 
the  presumed  intention  of  the  testator  in  using  limitations  of 
established  effect  with  reference  to  the  operation  of  the  statute  (A). 

Upon  the  same  principle  a  devise  to  A.  and  his  heirs  ujDon  any  i^evise  to 
special  or  active  trust  requiring  the  possession  of  the  fee  vests 
the  legal  estate  in  A.  and  prevents  its  passing  over  to  the 
ultimate  beneficiaries,  because  such  trusts  are  not  executed  by 
the  statute,  and  it  is  the  manifest  intention  of  the  testator  that 
they  should  not  be.  Here  the  question  whether  and  how  far  the 
devisee  named  as  trustee  takes  the  legal  estate  depends  upon  the 
nature  of  the  trust  im[)osed,  and  how  far  it  requires  the  vesting 
of  the  legal  estate  in  order  to  carry  it  out  (c). 

The  Statute  of  Uses  does  not  apply  to  the  limitations  of  copy-  statute  of 
hold  tenure,  because  there  can  be  no  srisiii  in  the  tenant,  in  the  apply  m'' 


(.'/)  Si/m/fo/i  V.  Turnrr,  1    E(].  Cas.  Ab.  U.  1!.  liO  En.  1(;(;,  170  :  Butler's  ni)to  to 

388  mart;:.  ;  Bio.  Ab.,  tit.  Feoff,  al  Uses,  Co.    Lit.  271,   iii.  5;    1    Sanders,   Uses, 

pi.  52  ;    Wliitev.  Parlier,  1   Bing.  N.  C.  2.'>0  :  Sii£;den,  Towers,  l-JC)  ;    2  Jannaii, 

.5!t3;  4  L.   J.    C.    P.    178.     See   Bacon,  Wills,  1187. 

Uses,  8,  Tracts,  305;  1  Sanders, Uses,  2r)8.  (//)  2    Jarnian    on    Wills.    Ii:i7,    and 

(--)  Cooper   V.   Kifiwclt,   L.  K.   7   Cli.  anth.  tiiere  cited. 

398  ;  41  L.  J.  C.  2'.)(!.  (r)  SUrcMc-  v.   WW.^oi,.  2  T.   U.  444  : 

(rt)  7V;- Jessel.  M.  K.,  7A//.7V  V.  Wh'dc,  Doe  \.  Biijtj.^,2  Taunt,  lii'.i  :  ]i(irhcr  v. 


copj-holds. 
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Devise  of 

freehold  and 
copyhold  or 
leasehold 
combined 
upon  trust. 


strict  meaning  of  the  word,  but  only  a  tenancy  at  will  under  the 
freehold  title,  the  seisin  or  freehold  remaining  in  the  lord.  Also 
because  transmutation  of  possession  by  operation  of  the  statute 
\Yithout  an  admittance  would  be  prejudicial  to  the  interests  of 
the  lord,  and  inconsistent  with  the  form  of  the  tenure  (r/). 
Copyhold  tenure  has  a  system  of  uses  peculiar  to  itself,  which 
answers,  for  the  most  part,  the  same  purpose  of  relaxing  the 
strictness  and  inconvenience  of  common  law  limitations  {e). 

It  has  been  held  that  where  freehold  and  copyhold  lands  are 
combined  in  one  devise  upon  the  same  trusts,  the  Statute  of 
Uses  may  apply  to  the  freehold,  although  it  cannot  apply  to  the 
copyhold,  and  the  legal  title  of  the  freehold  and  of  the  copyhold 
may  accordingly  devolve  upon  different  persons  (/');  and  a 
similar  decision  was  come  to  where  there  was  a  combined  gift  of 
a  freehold  and  chattels  personal  {g). 


Grecmcood.  -1  JI.  .^  AV.  421  :  8  L.  J.  Ex. 
5  ;  Baiter  v.  White,  L.  R.  20  Eq.  IGC  , 
44  L.  J.  C.  65  ;  Van  Grutten  v.  FnxireU, 
[1897]  A.  C.  658  ;  66  L.  J.  Q.  B.  745. 
See  the  Wills  Act.  1837.  ss.  30.  31. 
(rf)  Baiter   v.    IVliite.   L.   R.   20   Eq. 


KiG;  44  L.  J.  0.  651. 

(f)  See  ante,  p.  63. 

(/)  Baiter  v.  Wlilte,  L.  R.  20  Eq. 
166;  44  L.J.  C.  651. 

Cr/)  Re  Brooke,  [1894]  1  Ch.  43  :  63 
L.  J.  C.  159. 
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CHAPTER   IV. 
THE   LAW   OF    TRUSTS    AND    EQUITABLE     ESTATES. 

Section  I.     The  Nature  and  Origin  of  Trusts. 
II.     The  Creation  of  Trusts. 
III.     Equitable  Estates,  and  Estate  and  OfHce  of  Trustee. 

Section  I.     The   Nature  and  Origin  of  Trusts. 

Uses  not.  executed  by  the  statute — trustee  and  cedul  que  trust. 

Trusts  in  equity — equitable  seisin  and  estate — legal  estate  held  subservient 

to  the  equitable  estate. 
Trusts  at  law — possession  of  centxi  que  fruxt. 
Legal  and  equitable  title — union  of  legal  and  equitable  title — the  Supreme 

Court  of  Judicature  Act. 
Trusts  of  copyholds. 

The  Statute  of  Uses  was  made  with  the  object  of  converting  Trusts  dis- 
uses into  legal  estates  and  so  far  as  it  operated  was  effectual :   ti°g»'«hed 

.  ^  '    irom  uses. 

but  the  operation  of  the  statute  was  restricted  by  the  terms  in 
which  it  was  framed,  and  further  by  the  judicial  construction 
with  which  it  was  applied ;  also  by  the  essential  nature  of  the 
uses  upon  which  it  was  intended  to  operate.  It  did  not  apply  to 
uses  declared  upon  terms  of  years  ;  to  uses  declared  upon  a  use  ; 
nor  to  special  trusts  and  confidences  requiring  the  grantee  of  the 
property  to  retain  it  for  the  active  performance  of  his  duties  {a). 
The  uses,  trusts  and  confidences  unexecuted  by  the  statute 
continued  to  be  subject  to  the  jurisdiction  of  the  Court  of 
Chancery,  and  were  administered  upon  the  same  general  prin- 
ciples of  equity  as  before  the  statute,  though  with  a  more 
extensive  application.  They  became  known  as  trusts  in  a  special 
sense ;  the  owner  of  the  legal  estate  being  distinguished  as  the 
trustee  and  the  owner  of  the  trust  or  beneficial  interest  as  the 
cestui  que  trust.  There  is  originally  no  essential  difference  of 
meaning  in  the  words  use  and  trust;  the  distinction  is  between  ' 
those  executed  by  the  statute  and  those  not  executed,  and  in  the 
different  practice  of  the  court  respecting  them  before  and  since 
the  statute  [b). 

(«)  A)ite,  pp.  !)2  ef  seq.  Whrate,  1  Eden,  217  ;    and  see  Doe  v. 

(h)  Per  Lord  Mansfield  in  Burgess  v.       Collier,  11  East,  377. 

L.P.L.  H 
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The  cestui  que  trust  is  entitled  in  equity  to  the  i30Ssession  and 
enjoyment  of  the  land,  or  to  receive  the  profits  or  proceeds  of  it, 
and  to  dispose  of  the  same  accordinfr  to  the  terms  of  the  trust. 
The  result  is  sometimes  expressed  hy  the  phrase  that  in  the 
Court  of  Chancery  "  the  equity  is  the  land  "  ;  and  the  cestui  que 
trust  is  said,  by  analogy,  to  be  seised  ov  jwssessed  ot  an  equitable 
estate  (c). 

The  court  of  equity  recognises  the  legal  owner  of  the  land  and 
admits  his  title,  but  makes  him  wholly  subservient  to  the 
equitable  owner.  It  restrains  him  from  exercising  his  legal 
rights  for  his  own  benefit,  and  compels  him  to  hold,  defend 
and  dispose  of  the  legal  estate  for  the  sole  purpose  of  maintaining 
and  realising  the  equitable  estates  and  interests  prescribed  in 
the  trust  (d). 

The  cestui  que  trust,  in  general,  may  compel  the  trustee  to  put 
him  in  possession  of  the  property  to  which  he  is  beneficially 
entitled ;  but  where  the  cestui  que  trust  is  not  exclusively 
interested,  and  other  parties  have  also  claims,  the  court  will 
exercise  a  discretion  as  to  whether  the  possession  shall  remain 
with  the  trustee  or  be  given  to  the  cestui  que  trust,  subject  to 
such  claims  and  with  proper  securities  for  them  (c) . 

Trusts  at  law.  The  jurisdiction  of  the  courts  of  law,  on  the  other  hand,  is 
confined  to  the  legal  ownership,  at  least  in  theory,  and  in 
regulating  the  rights  of  property  takes  no  cognisance  of  any 
trust  or  equitable  estate  or  interest. — In  relation  to  the  trustee 
or  legal  owner,  the  cestui  que  trust,  if  in  possession,  though  in 
accordance  with  the  trust,  was  in  the  position  of  a  mere  tenant 
at  will  (/)  ; — and  with  regard  to  the  legal  title,  as  against 
strangers,  the  possession  of  the  cestui  que  trust  was  the  possession 
of  the  trustee  (g). 


Trusts  in 
equity'. 


Equitable 
estate  and 


The  legal 
estate  made 
subservient 
to  the  equit- 
able estate. 


Right  oi cestui 
que  trn.it  to 
possession. 


Possession  of 
cestui  que 
trust  at  law. 


Legal  and 

equitable 

title. 


There  might  thus  be  two  different  titles  to  the  same  land  sub- 
sisting concurrently,  the  legal  and  the  equitable  title,  regulated 

(r)  Blake  V.  liunhurij,  1  Vcs.  jun.  oU  ; 
'Jldd  V.  Lister,  5  Mad.  429  ;  Re  Newen, 
[18'.)4]  2  Ch.  297  ;  68  L.  J.  C.  763.  See 
j)er  Lord  Mansfield  in  Burgess  v.  Wheate, 

1  Eden,  223,  226,  and  per  Thurlow.  L.  C, 
in  Shrapnell  v.  Vi'r?io»,  2  Bro.  C.  C.  2(;8, 
272.     And  se  Lewin,  Trusts,  Introd. 

(rZ)  Lewin,  Trusts,  pp.  847  et  seq. 

(e)  BhiUe  v.Bnnbury,  I  Ves.  jun.  .")14  ; 
Tidd  V.  Listpr,  5  Mad.  429  ;  Baylies  v. 
Baijlies,  1  Coll.  537  ;  Tie  j\eioe7i,  [1894] 

2  Ch.  297  ;  63  L.  J.  C.  763. 
(/)  (Garrard  v.  Tuck,  8  C.  B.  231. 
(.«/)  Parker   v.   Carter,  4    Hare,   400. 

Notwithstanding  doctrines  advanced  by 


Lord  Mansfield  in  the  last  century,  it 
was  established  until  the  Judicature 
Act,  1873,  came  into  operation  : — first, 
that  a  cestui  que  trust  could  not  recover 
in  ejectment  in  his  own  name,  but  must 
bring  his  action  in  the  name  of  the 
trustee,  who  must  be  indemnified  against 
the  costs ;  secondly,  that  the  trustee,  as 
the  tenant  of  the  legal  estate,  might 
recover  in  ejectment  from  his  own 
cestui  que  trust,  who  had  no  defence 
to  the  action  at  law,  but  must  have 
recourse  to  an  injunction  in  equity. 
Lewin,  851,  852. 
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respectively  by  tlie  different  systems  of  law  and  equity,  but  tlie 
title  at  law  being  held  in  subservience  to  the  equitable  title.  A 
title  to  land  is  not  comi3lete  unless  it  is  fully  recognised  under 
both  systems ;  and  a  purchaser  under  a  contract  of  sale  is 
entitled,  in  general,  to  have  conveyed  to  him  a  good  title  both  at 
law  and  in  equity.  Accordingly,  upon  a  purchase  of  land,  the 
abstract  of  title  to  be  delivered  by  the  vendor  must  show  the 
legal  title  in  the  vendor,  or  in  some  person  who  is  trustee  for 
the  vendor,  or  whom  he  may  compel  to  concur  in  the  sale  (/()  ; — 
and  in  an  action  at  law  by  a  purchaser  against  a  vendor  for  not 
making  a  good  title,  the  purchaser  could  recover  his  deposit 
unless  the  title  were  such  as  a  court  of  equity  would  compel  the 
purchaser  to  accept,  and  a  title  to  the  legal  estate  was  not  a 
sufficient  answer  to  the  action  (/). 

If  the  absolute  equitable  and  legal  titles  unite  in  one  person,   Union  of 
the  law  alone  is  sufficient  to  maintain  the  rights  of  the  owner,  eciintable 
and  equity  does  not,  in  general,  interfere  ;  in    such   case   the  titles, 
equitable  estate  is  said  to  merge  in    the    legal   and  no  longer 
exists  ;  the  beneficial  use  and  enjoyment  is  referred  wholly  to 
the  legal  title  (k).     But  the  estates  must  be  co-extensive,  and 
merger  may  be  prevented  by  the  circumstances  (/).     The  cases 
of  a  merger  of  an  equitable  estate  in  common  in  a  legal  estate  in 
joint  tenancy  are  not  uniform  (in). 

Where  the  legal  estate  is  held  simply  upon  trust  for  another  Kight  of  cestui 
absolutely,  the  cestui  que  trust  (or  his  assignee)  may  be  entitled  fhele"al  ^^ 
in  equity  to  have  the  legal  estate  conveyed  to  him,  so  as  to  invest  estate, 
the   equitable   interest   with    the  legal  estate.      But  when,    as 
generally  is  the  case  in  the  creation  of  trusts,  many  persons  are 
interested  concurrently  or  successively,  and  each  cestui  que  trust 
has  only  a  partial  interest,  it  is  then  no  part  of  his  right  to  have 
the  legal,  estate,  but  it  is  essential  that  the  legal  estate  should 
remain  in  the  trustee  in  order  to  support  the  various  equitable 
estates  and  interests  {n). 

(ft)  Esdaile    v.    Stcphotixon,   (1    Mad.  (/)  Brijdijcx  v.  Uri/df/es,  3  Vcs.  120; 

366;   Graham   v.  Olirei;  3  Beav.  124;  Mrre.-it    v.    James,    6    Mad.    118.     See 

Freehold  v.  Pearson,  L.  R.  7  Eq.  246  ;  Whittle   v.   Ilenning,   2    Ph.    731  ;    18 

Cainherwell  and  Sai/th  Lundon  linildliKj  L.  J.  0.  51. 

Societji  \.  nolloiciiii,y?,  V\\.T>.1'A.    Sue  (/«)  Arcliiu/  v.    Knipe,  19  Yes.   441; 

Be  Adams'  Trustee's  a nd  Frosfs  Contract,  Be  Jitchson,  34  Cli.  D.  732;  Be  Selous, 

[1',I07]  1  Ch.  6'.)5  ;  76  L.  J.  C.  408.  [l'.»(il]   1  Ch.  i(21  ;  70  L.  J.  C.  402. 

(/)  Jcahes    v.     White,    6    Ex.     873;  («)  Saunders  v.  j\eril,2   Vern.   428; 

Shinnonx  v.  Heseltine,  5  C.  B.  N.  S.  5.54  ;  Goodxon  v.  Ellison,  3  Riiss.  583  ;  Angler 

28   L.  J.  C.  P.  129  ;  ClarU  v.    Wlllott,  v.  Stannard,  3  M.  &  K.  566  ;    Willis  v. 

L.  R.  7  Ex.  313;  41  L.J.  Ex.  197.     See  Hlsro.e,    4    M.    &    Cr.    197;     Bond  v. 

Soper  V.  Ariiold,  14  A.  C.  429  ;  59  L.  J.  C.  Walford,  32  Ch.  D.  238  ;  55  L.  J.  C.  667. 

214.  See  'Smith  v.  Snow,  3  Mad.  10  ;  Delres  v. 

(/.•)  Selhy  V.  Alston,  3  Ves.  339  ;  S.  C.  Gray,  [1902]  2  Ch.  606  ;  71  L.  J.  C.  808. 
nom.  Goudright  v.  Wells,  Uoiig.  771. 
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Supreme 
Court  of 
Judicature 
Act. 


Uses  of 

copyholds. 


Trusts  of 
copyholds. 


By  the  Supreme  Court  of  Judicature  Act,  1873  (36  ii'  37  Vict, 
c.  6G),  which  came  into  operation  2  Nov.,  1876,  the  jurisdictions 
of  Law  and  Equity  have  been  combined  in  the  one  court  which 
is  compelled  to  recognise  equitable  as  well  as  legal  rights,  and 
where  there  is  any  conflict  or  variance  between  the  rules  of 
equity  and  the  rules  of  the  common  law  with  reference  to  the 
same  matter,  the  rules  of  equity  now  prevail  (o). 

The  Statute  of  Uses,  as  already  stated,  does  not  apply  to 
copyholds  ;  and  the  uses  of  a  surrender  which  serve  to  direct  and 
limit  the  legal  estate  and  possession  under  the  peculiar  forms 
and  rules  of  customary  tenure  are  not  matter  of  equitable 
jurisdiction,  nor  are  they  within  the  scope  of  the  Statute  of 
Uses  {}}). 

But  uses  or  trusts  may  be  raised  upon  the  legal  possession  to 
which  admission  is  given  according  to  the  uses  of  the  surrender, 
in  like  manner  as  upon  the  seisin  of  freehold  tenure  ;  and  as  the 
statute  does  not  operate  upon  the  possession  of  a  customary 
tenant,  such  uses  or  trusts  remain  within  the  cognisance  of 
equity  only.  Thus  if  a  surrender  be  made  to  the  use  of  A.  to  the 
use  of  or  in  trust  for  B.,  the  legal  estate  is  vested  in  A.  by 
admittance,  but  he  is  trustee  in  equity  for  the  use  or  trust 
declared  in  favour  of  B.  who  accordingly  takes  the  equitable 
estate  (q). 


((>)  As  to  the  effect  of  this  and  the 
amending  statutes,  which  only  affect 
the  remedies,  and  not  the  rights,  of  the 
parties,  see  "  Annual  Practice." 

(y>)  A)ite,  p.  'Jo. 


(y)  Haider  v.  White,  L.  L'.  20  Eq.  1(JC.  ; 
44  L.  J.  C.  G51.  See  Wearer  v.  JLiuh; 
2  M.  &  K.  843  ;  GaUurd  v.  Ilawkixs, 
27  Ch.  D.  298  :  53  L.  J.  C.  834. 
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Section  II.    The  Creation  of  Trusts. 

'Trusts  raised  upon  couveyance  of  tlic  legal  estate. 

By  declaration  of   tiust  —  precatory   trusts  —  evidence   in   wriiincr 

required  by  the  Statute  of  Frauds. 
]jy  constructive  trust — from  payment  of  consideration — purchase  in 

name  of    wife    or    child— voluntary   conveyances — conveyances 

obtained  by  fraud. 
By  resulting  trust — from  partial  declaration  of  trust — from  declaration 

which  fails  of  eilect. 
Trusts  raised  without  conveyance  of  the  legal  estate. 

By  declaration  of  trust — voluntary  declaration  of  trust. 

By  constructive  trust  arising  from  contract — voluntary  agreements — 

imperfect  gifts — voluntary  declarations  of  trust  distinguished. 

The  sj'stem  of  trusts  is  formed  upon  the  same  general  prin-  Creation  of 
ciples  of  equity  as  that  of  uses  before  the  statute ;  but  it  has 
been  much  more  largely  developed,  and  in  some  points  with 
different  results.  Like  uses  before  the  statute,  trusts  may  be 
raised  by  express  declaration,  or  by  construction  of  equity;  and 
they  may  be  raised  upon  two  conditions  of  the  legal  estate, — 
upon  a  conveyance  of  the  legal  estate,  vesting  it  in  another  for 
the  purpose  of  or  subject  to  the  trust — or  without  any  such  con- 
veyance, by  severing  the  equitable  interest  from  the  legal  estate 
as  previously  vested,  leaving  the  legal  owner  in  the  position  of 
trustee  (a). 

Upon  a  conveyance  of  the  legal  estate,  a  declaration  of  trust  is  Trusts  raised 
sufficient  to  denote  the  intention  of  the  conveyance,  and  to  direct  "eyance '" 
the  course  of  the  trust  or  equitable  estate.     If  the  legal  convey-  of  the  legal 

.  w  ./      estate — by 

ance  is  effectually  made,  the  court  of  equity  enforces  the  trust  declar'ation 

according  to  such  direction  (b).  °^  *^'"^*- 

No  technical  language  is  required  to  declare  a  trust ;  any  words 

or  expressions,  including  precatory  words  (as  words  expressing  a  Construction 

wish,  request,  recommendation,  hope,  or  confidence),  may  be  read  ^vofdrand"^^ 

as  showing  an  intention  to  constitute  a  trust,  if  the  trusts  in  expressions. 

other  respects,  as  to  the   subject   and   object  of  the   trust,  be 

declared  with  sufficient  certainty  (c). 

The  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  7,  requires  that  all  Evidence  in 

declarations  or  creations  of  trust  of  lands  tenements  or  heredita-  i-equired  by 

ments  shall  be  manifested  and  proved  by  some  writing  signed  by  the  statute 

^  "^  °      °  *^     of  Frauds. 

(^ii)  See  (uife,  p.  82;  and  see  Lewin,  (c)  Jlardiiig  v.  d'lijji,  1  Atk.   W.) ;  2 

ch.  vi.,  on  transmutation  of  possession.  AVh.   &  T.  L.  C.  Eq.  3;^5  ;   Comishey  v. 

(J))  Ellison   V.  Ellison,  G   Ves.    65(3;  Boirrimj  Hunhury,  [IWri]  A.Q.  i^i;  74 

2  Wh.  &  T.  L.  C.  Eq.  835.  L.  J.  C'  263.     See  jmst,  p.  105. 
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Writing  sub- 
sequent to 
creation  of 
trust. 


Trusts  proved 
by  parol 
evidence. 


Constructive 
trust  raised 
by  payment 
o£  considera- 
tion. 


Trusts  of 
copyhold 
raised  by  pay- 
ment of  fine 
or  purchase 
money. 


the  party;  with  a  saving  of  trusts  arising  or  resulting  by  the 
imphcation  or  construction  of  law,  as  in  the  cases  next  men- 
tioned {(J).  The  statute  applies  to  leaseholds  and  chattels  real  (e) ; 
hut  not  to  personal  chattels,  and  as  to  these  a  declaration  of 
trust  may  be  made  and  proved  without  writing  (_/'). 

The  statute  does  not  require  that  a  trust  shall  be  created  by 
writing,  but  that  it  shall  be  manifested  and  proved  by  writing  ; 
and  therefore  the  written  declaration  or  evidence  may  be  subse- 
quent to  the  creation  of  the  trust  ((/).  The  trust  or  disposition 
of  the  equitable  interest,  whether  declared  or  constructive,  is 
determined  at  the  time  of  the  conveyance  made,  and,  as  then 
constituted,  cannot  be  altered  or  affected  by  subsequent  declara- 
tion, except  under  an  express  power  of  revocation  reserved  in  the 
declaration  of  trust  {h). 

Courts  of  equity  will  allow  the  trust  to  be  proved  by  other 
means  than  writing,  notwithstanding  the  Statute  of  Frauds, 
where  it  becomes  necessary  in  the  exercise  of  their  jurisdiction 
to  prevent  fraud;  as  where  a  person  accepts  a  conveyance  or 
devise  upon  a  trust,  which  he  afterwards  fraudulently  refuses  ta 
execute,  the  trust  may  be  established  against  him  by  parol 
evidence  (O- 

Where  a  conveyance  is  made  without  any  declaration  of  trust. 
Equity,  as  a  general  rule,  raises  a  trust  in  the  purchaser  or  the 
person  who  advances  the  consideration  or  purchase  money ;  and 
the  rule  is  applied  whether  the  conveyance  is  taken  in  the  name 
of  a  stranger,  or  in  the  name  of  a  stranger  and  that  of  the  pur- 
chaser, either  jointly  or  in  successive  limitations.  The  trust 
thus  raised  is  within  the  saving  clause  (sect.  8)  of  the  Statute  of 
Frauds,  as  being  a  trust  arising  by  construction  of  law,  and  may 
be  proved  by  parol  evidence  {k) . 

So  with  land  of  copyhold  tenure,  if  a  surrender  or  grant  be 
made  without  any  declaration  of  trust,  but  it  aj^pear  that 
another  person  advanced  the  fine  for  admission  upon  the  sur- 
render, or  the  purchase  money  for  the  grant,  the  surrenderee  or 
grantee  will  be  presumed  to  hold  upon  a  trust  in  his  favour. 
Where  admittance  is  given  for  several  lives  in  succession,  if  one 


(d)  See  ss.  7,  8,  cited  ante,  p.  83. 

(e)  Skeff  V.  W/iitmore,2  Freeni.  280. 
(/)  M'Fadden  v.  Jeiikyns,  I  Ha.  4.58. 

On  appeal,  1  Ph.  1.53  ;  12  L.  J.  C.  146. 

(g)  Fordcr  v.  Hale,  3  Ves.  696  ; 
Gardner  v,  Boice,  .5  Euss.  258. 

(A)  See  K'dpln  v.  Kilpin,  1  M.  &  K. 
520,  531  ;  Stork  v.  H/'Arui/,  L.  R.  15  Eq. 
55  ;  42  L.  J.  C.  230  ;   'AicJier  v.  Bennett, 


38  Ch.  D.  1  ;  57  L.  J.  C.  507. 

(/)  IIuKjh  V.  Kaije,  L.  E.  7  Ch.  469  ; 
41  L.  J.  U.  567 ;  Itochefoucauld  t. 
IhiHstead,  [1897]  1  Ch.  196  ;  66  L.  J.  C. 
74. 

(k)  Dijer  V.  Di/er,  2  Cox,  92  ;  2  Wh. 
&  T.  L.  C.  Eq.  803  and  notes.  See  ante, 
p.  83. 
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of  the  cestui  que  vies  pay  the  whole  price  or  purchase  money,  the 
trust  results  to  him  for  the  whole  estate  granted;  and  such 
trusts  are  the  creation  of  equity  and  independent  of  the  legal 
custom  as  to  the  distribution  of  the  estate  {I). 

An  exception  to  this  rule  occurs  if  the  conveyance  be  taken  in  Pmchase  in 

-,         .„  1  •!  1      I!   ii  1  name  of  Wife 

the  name  of  the  husband,  wife,  or  a  child  of  the  purchaser  ;  a  ^^,  ^.j^jy 
presumption  then  arises  from  the  relationship  that  the  purchase 
was  intended  for  the  benefit  or  advancement  of  the  husband, 
wife,  or  child.  But  such  presumption  may  be  rebutted  by  con- 
temporary evidence  of  a  contrary  intention  (/»).  So,  where  the 
conveyance  was  taken  in  the  names  of  the  trustees  of  a  previous 
marriage  settlement  containing  trusts  for  the  benefit  of  the 
purchaser's  wife  and  children,  it  was  held  to  be  subject  to  the 
trusts  of  the  settlement  for  their  benefit  (n). 

So,  if  the  surrender  and  admittance  of  copyholds  be  taken  in  Sunender'of 

.  ■•    •  i.      copyholds  to 

the  name  of  the  child  or  of  the  wife  of  the  purchaser,  it  imports  ^se  of  wife  or 
an  advancement  for  their  benefit,  and  rebuts  the  resulting  trust  ^^l^^f^^^._ 
in  favour  of  the  purchaser  {o). 

Where  a  conveyance  is  made  without  any  declaration  of  trust,  Voiuntan 
and  without  any  payment  of  purchase  money  whence  to  infer  a 
trust  or  disposal  of  the  beneficial  interest,  it  is  presumed  to  be 
made  for  the  benefit  of  the  legal  grantee.  The  rule  is  different 
with  uses,  as  has  been  seen,  for  absence  of  consideration  and  of 
declared  intention  raises  a  resulting  use  in  the  grantor.  Thus,  a 
grant  to  A.  and  his  heirs,  without  any  declaration  of  use  and 
without  any  consideration  to  raise  a  use,  imports  a  resulting  use- 
in  the  grantor,  which  is  executed  by  the  statute  and  the  estate 
remains  in  him  as  before ;  but  a  grant  to  A.  and  his  heirs  to  the  use 
of  B.  and  his  heirs  conveys  the  legal  and  equitable  interest  to  B. 
although  there  be  no  consideration  given  or  express  appropriation 
of  the  beneficial  interest,  and  there  is  no  resulting  trust  {p). 

But   conveyances   made   without   consideration,   or    vuluntary  Voluntary 
conveyances,   as  they  are  called,  may  be  fraudulent  and  void  ^oidtgah^st 

against  creditors  and  subsequent  purchasers,  within  the  statutes  creditors  and 

^  ,,,,•-■•  ,1  i         purchasers. 

18  Eliz.  c.  5  and  27  Eliz.  c.  4,  although  binding  upon  the  grantor 

and  his  representatives  {q). 

(/)  Diirr  v.D)ji-r,  2  Cox,  !)2  ;  2  Wh.  («)  Up  Curtcis  Tru.if,   L.    R.   14  Eq. 

&  T.  I..'  C.  Eq.  803  ;  Lewis  v.  Lane,  2  217  ;  41  L.  J.  C.  6:U. 

M.  &  l\.  441t.     See  a7ife,  p.  (50.  (c)  Lyer  v.  Bi/er,  2  Cos,  92  ;  2  Wh. 

(/«)  L>i/er  V.  L>yer,  2  Cox,  92  ;  2  AVh.  &  T.  L.  G.  Eq.  8U3. 

&  T.  L.  C.  Eq.  803;  Stock  v.  M'Aioi/,  (y^)  Hee per  Hardwicke,  L.  C,  Llo;/d 

L.    R.    15    Eq.    r,5  ;    42    L.   J.  C.  230;  v.    Spillef,    2    Atk.    148;     Uenton    v. 

Batstone  v.  Salter,  L.  R.  10  Ch.431  :  44  Da  vies,  18  Ves.  449  ;    1  tSandcrs,  Uses, 

L.  .I.e.  7(;0;  Bennetv.Bennet,H)Q,h.D.  •dr>2  et  seq.     See  ««^<',  p.  88. 

474 ;  Merrier  v.  Mercier,  [1903]  2  Ch.  (,<{)   The     latter     statute     has     been 

98  ;  72  L.  J.  C.  oil.  amended  by  the  Voluntary  Conveyances 
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Conveyance 
obtained  by 
fraud. 


Vt)luntary 
conveyance 
for  i)urpose 
wliich  fails. 


It  may  liere  be  noticed  that  a  conveyance,  whether  vokuitary 
or  not,  obtained  by  fraud  or  undue  influence,  may  be  set 
aside  in  equity,  and  a  reconveyance  decreed ;  and  a  trust 
may  thus  result  in  equity  in  favour  of  the  grantor  (/•).  So,  a 
voluntary  conveyance  made  for  a  special  puriwse  which  fails  of 
effect  (not  being  an  unlawful  or  illegal  purpose),  may  entitle  the 
grantor  to  call  for  a  reconveyance,  and  raise  a  resulting  trust  in 
his  favour  (s).  But  the  trusts  are  raised  in  these  cases  by  the 
general  jurisdiction  of  equity  to  prevent  fraud,  which  is  not 
within  the  scope  of  this  treatise  fin-ther  than  to  call  attention  to 
it  as  a  copious  source  of  constructive  trusts,  distinct  from  those 
arising  in  the  ordinary  bond  fide  dealings  with  property. 


Resulting 
trusts — from 
partial 

declaration  of 
trust. 


Devise  upon 
partial  trust. 


Resulting 
trust  from 
declaration 
^vhich  fails  of 
effect. 


Where  a  conveyance  is  made  to  trustees,  in  that  character, 
^Yith  a  partial  declaration  of  trust,  or  for  the  purjDose  of  a  trust 
which  does  not  exhaust  the  beneficial  interest,  the  interest  undis- 
posed of  remains  in  the  grantor  as  a  resulting  trust,  like  a 
resulting  use  before  the  statute.  The  presumption  here  is 
against  the  intention  to  pass  the  beneficial  interest  beyond  the 
trust  or  purpose  expressed  {t). 

So  with  a  devise  of  land  by  will,  if  it  be  declared  to  be  upon 
trust  for  a  particular  purpose,  as  for  the  payment  of  debts,  and 
no  further  trust  is  declared,  it  is  taken  to  be  for  that  jDurpose 
only  and  no  other,  and  the  unexhausted  beneficial  interest  results 
to  the  heir  or  passes  to  the  residuary  devisee ;  but  if  the  land  be 
devised  merely  subjet^t  to  a  particular  charge,  as  a  charge  of 
debts,  the  unexhausted  beneficial  interest  remains  with  the 
devisee.  Difficulty  often  occurs  in  construing  wills  in  this 
respect,  because,  from  the  universally  voluntary  nature  of 
devises,  absence  of  consideration  afibrds  no  guide  to  the  intention, 
as  it  does  in  a  conveyance  inter  viros  (it). 

So,  where  the  declaration  of  trust  extends  to  the  whole  interest, 
but  is  void  or  incapable  of  taking  efl'ect  or  in  the  event  fails 
of  effect  wholly  or  partially,  there  is  a  resulting  trust  for  the 
grantor  or  his  representatives  (,x).     But  if  a  conveyance,  though 


Act,  IS'JB.  See  May,  "Fraudulent  Con- 
veyances." 

(/■)  Ili/r/ve/iin  v.  BaseJcy,  14  Ves.  273  ; 
I  Wh.  &'  T.  L.  C.  Eq.  247.  As  to  the 
omission  (if  a  power  of  revocation  in  a 
voluntarv  settlement,  see  JLdl  v.  Ilall^ 
L.  R.  8  Oh.  43U  ;  42  L.  J.  C.  444. 

00  l<ce  Cecil  V.  Butcher,  2  J.  &  W. 
665  ;  Symes  v.  Ilvgltat,  L.  li.  9  Eq.  475  ; 
39  L.  j!  C.  304  ;  liuKjh  v.  Kayc,  L.  R.  7 
Ch.  4f;9  ;  41  L.  J.  C.'5G7  ;  Colquhoun  v. 
Courtcnay^  43  L.  J.  C.  338. 


(/)  ColfliKjto,,  V.  Fletcher,  2  Atk.  155  ; 
y<irt]i(n  v.  Oiriieyie,  4  Drew.  587. 
Ihere  is  no  resulting  trust  in  the  case 
of  gifts  to  charities  as  a  general  rule, 
t^ee  Thetford  School  Cane,  8  Cd.  130  ^»  ; 
Ivoinuoiuiers  Co.  v.  Att.-Gen.,  10  CI.  & 
F.  908. 

(?0  K'uiy  V.  Deuison,  1  V.  &  B.  260  ; 
Ite  Wed,  [1900]  1  Ch.  84  ;  69  L.  J.  C.  71. 

(./•)  Achroi/d  v.  Siiiithsu/',  I  Bio.C.  C. 
503  ;  1  "Wll.  i:  T.  L.  C.  Eq.  372  ; 
Tret/u/ncell  v.  Sydciihaiii,  3   Dow.  194. 
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voluntary,  be  accompanied  with  a  declaration,  which  is  construed  Piecatoiy 
ns  precatory  only,  and  which  therefore  fails  of  legal  effect  only  as  '  ^    ' 
not  intended  to  amount  to    an    obligatory  trust,  the  beneficial 
interest  rests  in  the  grantee,  and  there  is  no  resulting  trust  (y). 


Trusts  may  be  raised  without  a  conveyance  of  the  legal  estate, 
by  express  declaration  of  trust ; — a  complete  declaration  of  trust 
made  by  the  owner  of  the  legal  estate  is  as  efficient  to  raise  the 
trust  as  if  made  upon  a  transfer  of  the  legal  estate ;  the  trust  is 
raised  by  force  of  the  declaration,  and  does  not  require  any  con- 
sideration to  support  it  by  way  of  contract  (.::).  "A  declaration 
of  trust  is  considered  in  a  court  of  equity,  as  equivalent  to  a 
transfer  of  the  legal  interest  in  the  court  of  law ;  and  if  the 
transaction  by  which  the  trust  is  created  is  complete,  it  will  not 
be  disturbed  for  want  of  consideration  "  (a).  But  if  voluntary,  it 
may  be  void  against  purchasers  or  creditors  upon  the  same 
principles  as  a  conveyance  of  the  legal  estate  {b). 


Trusts  raised 
without  con- 
veyance of 
the  U^gal 
estate, — by 
declaration 
of  trust. 

Voluntary 
declaration. 


Any  contract  or  agreement  concernmg  an  mterest  ni  land,   Trusts  raised 
,  .  ,  „  -,  IT      -r.    ,1       T      •.    i^-  Tj     bv  contract, 

which  a  court  of  equity  would,  if  the  limitations  were  valid,     • 

decree  to  be  specifically  performed,  creates  an  equitable  estate 
to  the  extent  of  the  interest  contracted  for,  and  the  party  con- 
tracting to  convey  an  interest  in  the  land  becomes  a  trustee  of 
the  land  for  the  performance  of  the  contract  according  to  its 
terms  and  conditions  so  far  as  they  are  valid  (c). 

A  contract  satisfying  the  statutory  requirements  of  a  bargain  Contract 

•       "  1    •         11     1         •    1  J.        •  oi)eratin<?  as 

and  sale,  as  being  by  deed  indented  and  mroUed,  might  raise  a  bargain  and 
use  executed  by  the  statute  and  at  once  convey  a  legal  estate ;  s^^^- 
"but,"  it  has  been  remarked,  "even  if  those  requisites  were 
observed  a  contract  could  rarely  so  operate,  for,  as  it  ordinarily 
contemplates  a  future  conveyance,  to  be  preceded  by  an  investiga- 
tion of  the  title,  its  executory  nature  would  negative  that  opera- 
tion, no  less  than  it  prevents  the  vendor  standing  in  the  simple 
relation  of  a  bare  trustee  to  his  cestui  que  trust."  "It  raises 
a  qualified  trust  in  favour  of  the  purchaser  " — a  trust  for  specific 
performance  according  to  the  terms  of  the  contract  {d). 


(y)  Uarding  v.  Glyn,  1  Atk.  469  :  2 
Wh.  &  T.  L.  C.  Eq.  H3o.  As  to  the 
effect  of  precatory  expressions  in  wills, 
see  antp,  p.  101. 

(z)  Ellmm  Y.  Ellison,  6  Yes.  656  ;  2 
Wh.  &  T.  L.  C.  Eq.  83.5,  and  notes. 

(rt)  Per  Lord  Langdale,  M.  R., 
CoUinxon  v.  Patricli,  2  Keen,  123. 

{h)  Ante,  p.  103. 


(/•)  See  Hose  v.  Watson,  10  H.  L.  C. 
672  ;  Shaw  v.  Fmter,  L.  li.  5  H.  L. 
321  ;  L.  S)  S.  ir.  III/.  V.  Gomni,  20 
Ch.  D.  562;  \V kit  bread  S,'  Co.  v. 
Watt,  [1902]  1  Ch.  835  ;  71  L.  J.  C. 
424. 

{(1)  1  Hayes,  Conv.  96.  As  to  the 
trust  arising  upon  a  contract  of  sale,  see 
!<haw  V.  Foster,  L.  R.  5  H.  L.  321. 
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Voluntary 
agreement. 


Imperfect 
gift. 


Voluntary 
declaration  of 
trust  dis- 
tinguished. 


An  agreement  without  consideration  or  voluntary  agreement 
to  transfer  an  estate  or  interest  is  not  enforced  in  equity,  and 
therefore  raises  no  trust  {e).  Nor  does  it  have  any  greater  effect 
in  raising  a  trust  when  made  in  form  of  a  covenant  under  seal, 
or  in  favour  of  a  wife  or  child  or  other  relation  ( / )  ;  herein 
differing  from  a  covenant  to  stand  seised  to  uses,  which  raised  a 
use  upon  a  good  consideration,  i.e.,  in  favour  of  a  wife  or  blood 
relation,  without  any  valuable  consideration  to  supjiort  it.  An 
intended  marriage  is  considered  as  a  valuable  consideration  in 
support  of  an  agreement,  and  for  the  purpose  of  raising  a  use 
or  trust  (a). 

The  same  principles  apply  to  a  gift  or  voluntary  conveyance, 
if  imperfect ;  equity  will  not  assist  or  enforce  it,  and  therefore 
no  trust  is  raised  in  favour  of  the  donee  (//). 

The  distinction  between  a  voluntary  declaration  of  trust  and 
a  voluntary  agreement  to  convey  or  an  imperfect  gift,  the  former 
being  sufficient  to  raise  a  trust  and  the  latter  not,  has  been 
further  explained  as  follows  : — "  A  declaration  of  trust  purports 
to  be  and  is  in  form  and  substance  a  complete  transaction,  and 
the  court  need  not  look  beyond  the  declaration  of  trust  itself  or 
inquire  into  its  origin  ; — whereas  an  agreement  or  attempt  to 
assign  is  in  form  and  nature  incomplete,  and  the  origin  of  the 
transaction  must  be  inquired  into  by  the  court ;  and  where 
there  is  no  consideration,  the  court,  upon  its  general  principles* 
cannot  complete  \Yhat  it  finds  imperfect  "  (/).  It  may  be  added 
that  by  a  declaration  of  trust  the  owner  of  the  property  intends 
to  constitute  himself  a  trustee  ;  but  in  making  an  agreement  or 
an  attemj)t  to  convey  he  has  no  such  intention,  and  if  he  becomes 
so,  it  is  by  construction  of  equity  only  (A). 


{e)  Ellison  v.  Ellhon,  6  Ves.  656  ;  2 
Wh.  &  T.  L.  0.  Eq.  8.3n,  and  notes. 

(/)  Ellison  V.  Ellison,  si/jnri  ; 
Jeferiis  v.  Jeffenis,  Cr.  &  Pli.  138  ; 
Jiim'uics  V,  Greenwood.  -1  Y.  &;  C.  Ex. 
2.51. 

(^)  Frcnumlt  v.  Dcdire,  1  P.  VVms. 
429  :  Gill)ert,  Uses,  47. 

(//)  Antrohvs  v.  Smith,  12  Ves.  39; 
Edwards  v.  Junes,   1   M.  &  Cr.   226  ;  5 


L.  J.  C.  lift. 

(/)  Per  Wigram,  V.  C,  M-Faddrn  v. 
Jenliins,  1  Hare,  4.58;  11  L  J.  C.  281  ; 
affd.  1  I'h.  153;  12  L.  J.  C.  146.  See 
2)er  .Je.ssel,  M.  R.,  Eichards  v.  Belhridge, 
L.  R.  18  Eq.  11  ;  43  L.  J.  C.  459. 

(/.')  See  Antrohvs  v.  Smith,  12  Ves. 
39;  5  L.  J.  C.  194  ;  Edwards  y.  JoneSy 
1  M.  &;  Cr.  226  ;  .Jones  v.  Loch,  L.  R.  1 
Ch.  25  :  35  L.J.  C.  117. 
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Section    III.     §  1.  Equitable  Estates,  and  §  2.  Estate    and 
Office  of  Thustee. 

§  1.  Equitable  Estates. 

Equity  follows  the  law— limit.atioii  df  etiuitable  estates— rules  of  teiiui'e 

and  doctrines  peculiar  to  freehold. 
Equitable  estates  of  co[)yliold  follow  the  custom — are  not  subject  to  fines 

and  incidents  of  the  legal  tenancy— lord  not  bound  by  trusts— unless 

appearing  on  the  rolls— custom  to  surrender  upon  trusts. 
Equitable  estates  arising  from  constructive  trusts. 
Conveyance  of   equitable   estates — writing  required   by   tlic   Statute   of 

Frauds — equitable  estates  of  copyhold. 
Disposition  by  will  and  descent  of  equitable  estates. 

In  the  regulation  of  trusts,  equity,  in  general,  follows  the  law ;   Equity 

.^  n     ,^       ■      ■    T   1-  ij        follows  the 

except  where  the  different  nature  of    the  jurisdiction  excludes  i^w. 
any  analogy  (a). 

Accordingly  in  the  declaration  of  the  trust  or  beneficial  interest  The  limitation 

of  CQUitclDlC 

the   limitations  of  the   legal   estate   are   followed.      The   same  estates. 

estates  are  allowed  and  the  same  language  is  generally  used  and 

receives  the  same  construction  as  at  law.     Thus,  the  equitable 

estate  may  be  limited  in  fee  simple  or  in  tail,  for  a  term  of  life 

or  for  years,  in  possession  and  in  remainder  {h). 

It  was  formerly  the  practice  for  the  Court  of  Chancery,  in  a  Practice  of 

case  of  doubtful  construction  of  the  limitations  of  an  equitable  f jj the  ^^''^^ 

estate,  to  send  the  case  to  a  court  of  common  law,  with  the  opinion  of 

^        .  ■      1  L  i.-         court  of  law. 

question  stated  as  if  it  had  arisen  upon  an  instrument  operating 

at  law,  for  the  opinion  of  the  court  of  law  as  to  the  construction 
of  the  words  of  the  instrument  ;  and  where  the  question  could 
not  be  so  moulded,  the  assistance  of  some  of  the  judges  might 
be  called  in.  But  eyen  where  a  question  as  to  the  construction 
of  an  instrument  operating  at  law  arose  in  a  suit  in  chancery,  it 
was  fully  competent  to  the  court  to  decide  it  upon  its  own  autho- 
rity, and  it  was  not  bound  to  give  effect  to  the  decision  of  the 
common  law  court  upon  a  case  stated  (c).  The  Chancery  The  practice 
Amendment  Act,  which  gave  the  Court  of  Chancery  full  power  ^  "^  ^^ 
to  determine  any  questions  of  law  necessary  to  be  decided  pre- 
viously to  the  decision  of  the  equitable  question  at  issue,  has 

(rt)  Per  Lord  Mansfield,  in  Burge.ts  (r)  See  per   Bayley,  J.,    Houston    v. 

V.   Wheate,  1  Eilen,  223.  Jliu/hc.i,  6  B.  &  C.  i2U  ;   Mlhon  v.  Eden, 

(&)  1    Sanders,    Uses,    280;     Butler's  11   Beav.  237  ;  14  Beav.  317;  1(>  Beav. 

note  to  Co.  Lit.  290  i,  s.  xiv.  ;   OUvant  153;    and   see  per   Cranworth,    L.    C, 

v.  Wright,  9  Ch.  D.  646;   47   L.  J.   C.  lloddam  v.  Morleij,  1  De  G.  c^  J.  1  ;  26 

664.  L.  J.  C.  444. 
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TRUSTS  AND    EQUITABLE    ESTATES. 


Rules  of 
tenure  have 
no  application 
to  equitable 
estates. 
Doctrines 
peculiar  to 
freehold  have 
no  applica- 
tion. 


Equitable 
limitations  of 
copyholds 
follow  the 
custom. 


Trust  estate 
not  subject  to 
fines  and 
other  inci- 
dents of  tlie 
legal  tenancy. 

The  lord's 
rights  are  not 
affected  by 
trusts  unless 
entered  upon 
the  rolls. 


been  superseded  by  the  Judicature  Act,  1873,  which  merged  the 
chancery  and  common  law  courts  into  one  Supreme  Court,  by 
which  all  former  common  law  and  equitable  jurisdictions  are 
concurrently  administei'ed. 

But  the  rules  of  tenure  have  no  application  to  the  equitable 
estate;  for  the  trustee  is  equally  recognised  to  be  the  legal 
tenant,  bound  by  the  duties  of  tenure,  in  equity  as  at  law.  So, 
also,  the  legal  doctrines  concerning  the  seisin,  requiring  the 
tenancy  to  be  always  full,  and  excluding  all  future  or  shifting 
limitations  except  by  way  of  remainder,  as  they  are  peculiar  to 
the  quality  of  freehold,  have  no  application  to  the  equitable 
estate  ;  and  an  equitable  estate  may  be  limited  to  arise  at  a 
future  time,  or  ujDon  future  or  contingent  events,  or  by  ap- 
pointment under  a  power,  with  all  the  freedom  of  springing 
and  shifting  uses,  and  in  some  respects  even  with  greater 
freedom  (d). 

Upon  the  same  principle  that  equity  follows  the  law,  a  declara- 
tion of  trust  of  copyholds,  as  to  the  estates  admissible,  the 
limitation  of  estates,  and  construction  of  the  limitations,  follows 
and  is  regulated  by  the  custom  of  the  manor.  Accordingly,  the 
equitable  interest  cannot  be  limited  for  an  estate  tail  in  manors 
which  have  nq  special  custom  that  the  legal  tenancy  may  be 
entailed  (e). 

But  the  equitable  estate  in  copyholds  is  independent  of  the 
claims  of  the  lord  incident  to  the  legal  tenure ;  as  fines,  fees, 
heriots,  escheat,  forfeiture  and  the  like  (/). 

If  a  surrender  is  made  upon  express  trusts,  the  lord  is  not 
bound  to  notice  the  trusts  or  to  enter  them  upon  the  court  rolls ; 
nor  is  he  bound  by  notice  of  any  trusts  which  do  not  appear 
upon  the  rolls  (r/).  If  a  surrender  upon  terms  expressing  or 
referring  to  trusts  be  accepted  and  enrolled,  the  lord  may  be 
bound  by  the  trusts  as  against  his  own  rights  ;  and  in  case  of 
an  escheat  or  forfeiture  of  the  tenancy,  he  would  then  hold  as 
trustee,  and  might  be  compelled  to  regrant  according  to  the 
trusts  (/a).  It  seems  that  there  may  be  a  custom  in  a  manor  to 
surrender  lands  upon  trusts  declared  in  the  surrender,  but 
without  a  custom  the  lord  cannot  be  compelled  to  accept  a 
surrender  burdened  with  trusts  (?). 


(rf)  Ante,  pp.  .33,  88. 

(ej  Pidlen  v.  jViddleton,  9  Mod.  483. 

(/)  M.  V.  Bendon,  2  T.  E.  iSi  ; 
Peachy  v.  Somerset  (Buhe'),  1  Stra. 
454;  CojyeistoJie  v.  Uoiwr,  [liJUSl  2  Ch. 
10  ;  77  L.  J.  Ch.  610. 

(ff}  Piarhij    V.    Sumcrxcf    (DuJ/c),     1 


Stra.  4.54. 

(A)  Weaver  v.  Made,  2  Russ.  &  M. 
97  ;  Gallard  v.  ITawkim,  27  Ch.  D.  298  ; 
53  L.  J.  C.  834. 

(/)  tSiiook  V.  Soidhicood,  5  A.  &  E, 
239  ;  Flack  v.  Bowrung  Coll.,  Camh., 
13  C.  B.  945  ;  22  L.  J.  C.  P.  229. 
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Equitable  estates  arising  from  constructive  trusts  without  any  Equitable 
express  declaration  follow  the  intention  of    the    parties  or  are  by^consTruc"^ 
regulated  by  the  circumstances  of  the  case.     Thus,  a  contract  tive  trust, 
for  the  sale  of    land  without  expressing  the  interest    intended 
is  construed  as  referring  to  and  importing  the  whole  interest 
of  the  vendor,  which  he  is  therefore  bound  to  convey ;  and  the 
contract  may  thus  create  an  equitable  estate  in  fee  simple  with- 
out any  technical  words  of  limitation  (k).     So,  a  resulting  trust 
carries  all  the  equitable  estate  undisposed  of,  without  any  words 
of  limitation  (/). 

In  the  transfer  of  equitable  estates  and  interests  by  con-  Conveyance 
veyance  inter  vivos,  it  is  the  ordinary  practice  to  use  the  same  estate.  ^ 
formal  assurances  as  are  required  in  law  for  the  corresponding 
legal  interests,  but  such  formal  assurances  are  not  absolutely 
necessary.  Any  instrument  which  expresses  an  intention  to 
transfer  the  beneficial  ownership  to  another  is  effective  in 
equity  ;  with  a  few  exceptional  occasions,  as  in  the  case  of  a 
tenant  in  tail,  who  is  required  to  employ  the  same  formalities 
as  at  law  On). 

By  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  9,  "all  grants   Writing re- 
or  assignments  of  any  trust  or  confidence  shall  be  in  writing  *<];"^(utc^o£ 
signed  by  the  party  granting  or  assigning  the  same  "('0-  Frauds. 

Equitable  estates  and  interests  in  copyholds  may  be  ci'eated   Equitable 
and  assigned  without  surrender  or  admittance,  or  any  of  the  ^oM*  passeT"^ ' 
forms  appropriate  to  the  legal  tenancy,  and  w^ithout  any  other  without 
formality  than  is  required  for  trusts  in  general.    So,  the  equitable  admittance, 
estate  miglit  have  been  devised  without  a  surrender  to  the  use 
of   the  will,    before    such   surrenders   were   dispensed  with   by 
statute  (o).     But  by  the  Fines   and  Recoveries  Act,  1833,  s.  50,   Equitable 
a  disposition  of  an  equitable  estate  tail  in  coj^yhold  land  may  be 
made  either  by  surrender,  or  by  a  deed  as  therein  provided  (p). 


estate  tail 
barred. 


Equitable  estates  are  devisable  by  will  with  the  forms  required   Devise  of 

for  making  a  valid  will  (7).     In  case  of  intestacy  an  equitable  cq"^*^^^*^ 

estate  of  inheritance  descends  to  the  heir  according  to  the  legal   Descent  of 

rules  of  descent,  including  the  variations  of  special  customs  to  equitable 

.  .  estate. 

which  the  land  is  subject;  while  an  equitable  estate  for  a  term 

(/.■)  Bower   v.    Cooper,   2    Hare,    408.  L.  J.  Ck.  79. 
And  see  ante,  p.  105,  j>osf,  p.  221.  (0)  Tuffnell  v.  Page,  2  Atk.  37  :  see 

(Z)  Ante,  p.  104.  ante,  pp."  54,  05. 

(/w)  See   Fines  and    Recoveries   Act,  {p)  'i  k.  4  AVill.  IV.  c.  74,  ss.  50 — 53; 

1833  ;  Carpenter  v.  Carpenter,  1   Vcrn.  lieii.  v.  Inqleton,  8  Dowl.  P.  C.  ()*J3. 
440;    North   v.    IFa?/,    1    Vern.    13;    1  (-7)  Wills  Act,  1837  (1  Vict.  c.  2(;),s.2  ;     , 

Sanders,  Uses,  280.  Lewiii,  Trusts,  1)08. 

(«)  Ex  p.  Hall,  10  Ch.  D.  615  ;  48 
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of  years  or  chattel  interest  passes  to  the  executor  or  adminis- 
trator as  personal  estate  ;  hut,  although  a  husband  was  entitled 
to  an  estate  by  the  curtesy,  a  widow  was  not  dowable  out  of  an 
equitable  fee  in  lands  until  the  Dower  Act(r). 


§  2.     Estate  and  Office  of  Tkustee. 

Estate  of  trustee — trust  follows  the  estate. 

Turchaser  for  value  without  notice — purchaser  without  value — puichaser 
with  notice. 

Purchase  under  trust  for  sale — power  of  trustee  to  give  receipts— statutory- 
power. 

Power  to  appoint  new  trustees — jurisdiction  of  Court  of  Chancery  to 
supply  the  want  of  trustees — statutory  power  of  court  to  appoint 
new  trustees — statutory  power  without  the  aid  of  the  court. 

Liability  of  trustee  to  account — remuneration  for  time  and  services — 
expenses — employ nient  of  agents — indemnity. 

Liability  for  breach  of  trust  or  negligence — default  of  agent — default  of 
co-trustee. 

Profits  of  trust — purchase  of  trust  property  by  trustee — purchase  of 
incumbrance — renewal  of  lease  by  trustee  —purchase  from  cedui  que 
trust — persons  in  fiduciary  position. 


Estate  of 
trustee. 


The  trust 
follows  the 
legal  estate. 


The  land,  remaining  at  law  the  property  and  at  the  disposal 
of  the  trustee,  was  formerly  subject,  in  his  hands,  to  all  the 
incidents  of  legal  ownershij).  In  former  times  it  passed  by  his 
conveyance  or  devise,  or  descended  to  his  heir  (a).  Since  1881 
a  trust  estate  vested  in  a  sole  trustee  devolves  upon  his  personal 
representatives  notwithstanding  any  testamentary  disposition  of 
the  same  except  the  property  be  of  customary  tenure,  in  which 
case  it  devolves  upon  the  customary  heir  in  the  case  of  an 
intestacy  or  is  transferred  to  the  devisee  if  devised  (h).  Since 
1882  a  tenant  for  life  of  settled  land  may  dispose  of  and  convey 
the  property  settled  without  the  concurrence  of  the  trustees  in 
the  conveyance,  but  there  is  nothing  in  the  Settled  Land  Acts, 
1882  to  1890.  to  prevent  a  purchaser  taking  a  conveyance  of  the 
legal  estate  from  the  trustees  of  the  settlement. 

But  the  trust  or  equitable  title  is,  for  the  most  part, 
independent  of  the  casualties  affecting  the  legal  ownership,  and, 
as  a  general  rule,  follows  and  attaches  upon  the  land  through  all 
the  devolutions  of  the  legal  title.     All  persons  who  take  through 


(;•)  ^y'atts  V.  Ball,  1  P.  Wms.  108  ; 
yoffolk  {Bnlee)  v.  Ilall,  1  Vern.  163  ; 
Forderv.  Wade,  4  Bro.  C.  C.  521.  And 
see  Banlis  v.  Snttun,  2  P.  W'ms.  at 
p.  713. 


(«)  Lewin,  Trusts,  241  et  seq. 

{b)  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  s.  30  ;  Copyholds  Act, 
1894,  s.  88. 


SECT.    III.      §    '2.      ESTATE    AND    OFFICE    OF    TRUSTEE. 


Ill 


■or  under  the  trustee,  as  his  grantee  (except  a  purchaser  for  value 
without  notice  of  the  trust),  devisee,  heir,  executor  or  adminis- 
trator, are  equally  hound  by  the  trust  (c). 

Also  creditors  of  the  trustee,  obtaining  execution  against  the 
property  held  in  trust  in  exercise  of  their  legal  right,  would  be 
restrained  in  equity,  or  would  themselves  be  declared  to  be 
trustees  (d).  And  the  Bankruptcy  Act,  1883,  has  confirmed  the 
old  rule  tliat  a  trustee  in  bankruptcy  has  no  claim  against 
property  held  b}'  the  l)ankrupt  upon  trusts  (c). 


An  exception  occurs  with  a  purchaser  acquiring  the  legal 
estate  from  the  trustee  for  a  valuable  consideration  and  without 
notice  of  the  trust.  The  parties  having  an  equal  claim  to  the 
assistance  of  the  court,  it  remains  neutral,  and  the  purchaser 
retains  the  beneficial  enjoyment  which  a  court  of  law  would  have 
adjudged  to  the  owner  of  the  legal  estate.  In  the  result  the  trust 
is  thereby  displaced  and  extinguished  as  to  the  land,  and  the 
former  equitable  owner  is  compensated  by  being  allowed  to 
follow  the  proceeds  realised  by  a  breach  of  trust,  and  a  personal 
remedy  against  the  trustee  for  any  wrongful  act  (/). 

The  purchaser  for  value  without  notice  can  convey  a  good  title, 
discharged  of  the  trust,  even  to  a  purchaser  with  notice,  except 
to  the  trustee  who  committed  the  breach  of  trust ;  in  whose 
hands  the  land,  though  purchased  for  value,  would  be  restored 
to  the  trust,  in  order  to  meet  his  original  breach  of  trust  {(j). 

A  purchaser,  or  person  acquiring  the  trust  property  from  a 
trustee,  without  giving  any  value  or  consideration  for  it,  as  by  a 
voluntary  gift  or  devise,  is  charged  with  the  trust  and  all 
equities  affecting  the  property  to  the  same  extent  as  the  trustee 
from  whom  he  took,  whether  he  had  notice  of  the  trust  or 
not(//). 

A  purchaser  taking  the  trust  property  from  a  trustee  with 
notice  of  the  trust,  though  he  paid  full  value  for  it,  is  subject  to 
the  trust ;  but  if  he  paid  value,  it  will  be  presumed  that  he  had 
no  notice,  and  the  onus  of  proving  notice  will  lie  upon  the  party 


{c)  Basset  v.  Noseworthy,  Kep.  t. 
Finch,  102  ;  2  Wh.  &  T.  L.  C.  Eq.  150. 

[d)  1  Sanders,  Uses,  390  ;  Lewin, 
202. 

(<-)  Bankruptcy  Act,  1SS8,  s.  U  (1). 
See  Beiinet  v.  Davi.%  2  P.  Wms.  31.3. 

(/■)  Basset  V.  iVoseivurt/n/,  Kep.  t. 
Finch.  102  ;  2  AVh.  &  T.  L.  C.  Ecj. 
1.50;  Bailei/  v.  Barnes,  [1894]  1  Ch. 
43  ;  (i8  L.  J.  C.  73  ;  Tai/lor  v.  London 
anil  County  Bank,   [1901]    2    Ch.  2M  ; 


70  L.  J.  C.  -177.  See  Lewin,  Trusts, 
1074. 

(//)  Lowther  v.  Carlcton,  Cas.  t.  Talb. 
186  :  Sweet  v.  Southeote,  2  Bro.  C.  C.  (!6  ; 
Jiorey  v.  Smith,  1  Vern.  «0,  84,  144. 
See  Boles  and  British  Land  C'o.'s  font., 
[1902]  1  Ch.  244;  Belres  v.  (if ray, 
[1902]  2  Ch.  (J06  ;  71  L.   J.  C.  808. 

(//)  HiKiuenni  v.  Tiaselei/,  14  Ves. 
273  ;  1  Wh.  >V  T.  L.  C.  Kq.  247. 


Purcha.ser  for 
value  without 
notice  of  the 
trust. 


Purchaser 
with  notice 
from  pur- 
chaser with- 
out notice. 


Purchaser 
without  value. 


Purchaser 
with  notice. 
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alleging  it  against  him  (/).  Notice  received  before  paying  the 
purchase  money,  or  taking  a  conveyance  of  the  legal  estate,  is 
sufficient  to  charge  a  purchaser  with  the  trust,  though  he  had 
no  notice  at  the  time  of  contracting  for  the  purchase  (k). 

Purchase  "SYhere  the  property  was  sold  and  conveyed  by  the  trustee  in 

under  trust  of   execution  of  the  trust,  a  purchaser  with  notice  was  so  far  bound  by 
sale.  *• 

the  trust,  according  to  the  general  rule,  that  he  became  responsible 

for  tbe  sale  being  a  proper  one,  and  for  the  proper  application  of 

the  purchase  money ;  upon  the  principle  that  the  cestui  que  trust. 

Implied  s^s  being  the  equitable  owner,  alone  could  discharge  him.     But 

power  to  give   ^^^^^  exception  was  made  with  trusts  for  general  purposes,  which 
receipt  for  ^  „....,, 

purchase  the  purchaser  had  no  means  of  niqun-nig  into,  as  a  trust  to  sell 

money  j^^,  ^^^^  payment  of  debts  generally,  or  for  the  payment  of  debts 

and  legacies,  or  other  kinds  of  trust  which  imply  the  power  of 

selling  the  property  discharged    of   the  trust.     Trusts   for  the 

payment  of  specified  debts,  or  of  legacies  only,  are  within  the 

Express  general  rule  (/).     Hence  trusts  requiring  a  sale  or  disposal  of  the 

power  to  give    i^i-Qpertv,  in  order  to  facilitate  the  execution  of  the  trust,  were 

rCCGipt.  L        It  ^  ' 

usually  framed  with  an  express  power  of  giving  receipts  to  the 
purchaser,  and  discharging  him  from  the  obligation  of  seeing  to 
the  proper  application  of  the  purchase  money.  The  purchaser 
was  then  discharged  from  all  responsibility  upon  payment  of  the 
money  to  the  trustees,  and  obtaining  their  receipts ;  for  the 
equitable  owners  are  bound  by  the  terms  and  conditions  of  the 
trust.  Such  a  clause,  however,  does  not  exempt  the  purchaser 
from  the  consequences  of  the  power  of  sale  not  being  duly 
exercised,  upon  a  proper  occasion  and  in  a  proper  manner  (m) ; 
and  it  may  happen  that  notwithstanding  such  clause,  the  power 
is  made  conditional,  as  to  its  due  execution,  upon  the  proper 
application  of  the  money  (h). 
statutory  It  is  now  provided  by  sec.  20  of  the  Trustee  Act,  1893  (which 

gh^Teceipts  replaces  and  extends  a  series  of  earlier  enactments  to  tbe  same 
effect),  that  "the  receipt  in  writing  of  any  trustee  for  any 
money,  securities,  or  other  personal  property  or  effects  payable, 

(i)  Le  Xere  v.  Le  JVere,  Aaib.  43(j  ;  J/and    in   Hand   Life  and    Fire    Inn., 

2  Wh.  &  T.  L.  C.   Eq.  175;   Coiser   v.  [18!)8]  1  Ch.  230. 

Cai-ticrig/it,  L.  K.   7   H.    L.   731.      See  (0  Alliot  v.  Merrinian,  Barn.  78  ;  2 

K.  S.  C.  1883,  0.  19,  r.  23.  Wh.  &  T.  L.     C.    Eq.   896  ;    see  jwa, 

(It)  Tovrvillp   V.   JS'aish,   3    P.   "VVms.  pp.  200  et  seq. 

307  ;    Jaclimn   v.   Roive,   4   Kuss.   514  ;  (/«)  Dunn  v.   Flood,  28   Ch.  D.  .586. 

Bailey  v.   Barnes.^    [1894]    1    Ch.  43  ;  See  as  to  the   actual  decision.  Trustee 

'Jaijlor  V.    London    and    Countij  Bank,  Act,  1893,  s.  14. 

[1901]    2   Ch.  231;    70  L.    J.  C.  477.  («)  Doe    v.    Martin,    4    T.    R.    39; 

See  6%«/;pc  V.  i'Vy,  L.  R.  4  Ch.  3.5  ;  i(/c  Houfihani.   v.   Sandys,   2   Sim.  95;    see 

Int.    and    liev.    Securities    {Corj}.)    v.  Sugden,  Powers,  852  et  seq. 
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transferable,  or  deliverable  to  bim  under  any  trust  or  power 
shall  be  a  sufficient  discharge  for  the  same,  and  shall  effectually 
exonerate  tbe  person  paying,  transferring,  or  delivering  the  same 
from  seeing  to  the  application  or  being  answerable  for  any  loss 
or  misapplication  tliereof  "  (o). 

Powers  of  sale  expressly  given  to  trustees  by  any  instrument 
may  be  exercised  according  to  the  provisions  of  sect.  13  and  the 
ancillary  sections  of  the  same  Act,  unless  those  provisions  are 
negatived  or  varied  by  the  instrument. 

Power  was  usually  given  to  appoint  new  trustees  and  to  convey  Power  to 
the  property  to  them  as  occasion  required  for  the  purpose  of  con-  tnj^tees."^^^ 
tinning  the  trust ;  such  power  being  generally  made  exercisable 
with  tlie  consent  of  the  cestui  que  trust.  In  the  absence  of  such 
express  power  the  trustee  could  only  retire  from  the  trust  with 
the  consent  of  all  tbe  beneficiaries,  being  sui  juris,  or  an  order  of 
the  court  (/>). 

But  the  cu'stui  que  trust  is  entitled  to  have,  at  all  times,  proper  Jurisdiction 
trustees  to  hold  tlie  estate  and  support  the  trust,  and  the  Court  ^f  chancery 
of  Chancery   lias  a  general  iurisdiction  to  execute  trusts,  and  to  supply  the 
order  conveyances  of  the  trust  property,  which  will  be  exercised  trustees, 
as  occasion  requires.     It  being  a  maxim  of  equity  that  "  a  trust 
shall  not  fail  for  w^ant  of  a  trustee,"  the  court  will  supply  the 
want  of  them  when  necessary  (q). 

The  appointment  of  .new  trustees  upon  occasions  of  difficulty  Statutory 
has  been  facilitated  by  statute.     Sect.  25  of  the  Trustee  Act,  courMo 
1893  (the  statute  now  in  force),  enacts,  "  The  High  Court  may,  fPJg^^s^^'^ 
whenever   it   is   expedient   to   appoint  a   new    trustee,  or   new 
trustees,  and  it  is  found  inexpedient,  difficult,  or  impracticable 
so  to    do  without  the  assistance  of  the  court,   make  an  order 
appointing  a  new  trustee  or  new  trustees,  either  in  substitution 
for,  or  in  addition  to  any  existing  trustee  or  trustees,  or  although 
there  is   no  existing  trustee."      The  court  may  also  make  an 
order  vesting  the  lands  in  the  new  trustees,  which  shall  have  the 
same  effect  as  a  conveyance  made  by  the  former  trustees  for  the 
same  purpose  (r). 

The  court  will  not,  in  general,  exercise  the  power  given  by 
this  enactment,  where  there  is  an  existing  power  of  appointing 
new  trustees,  which  the  donee  is  willing  to  exercise  (s). 

(())  IToch'i/  V.  Wrsfern,  [181)8]  1  Ch.  (r)  As   to  the  application   of    these 

350  ;  67  L.  J.  C.  166.  enactments,    see     Lewin,     Trusts,    817 

(jj)  ^CQ   Wilkinson  V.  Pa rn/,  i'Rnss.  et     seq.;      and     Carson's     Eeal     Prop. 

272  ;  Be  Chetwynd's  SettJemek,  [1902]  Statutes,  pp.  763  et  seq. 
1  Ch.  6i)2  ;  71  L.  J.  C.  352.  CO  He    Gaild,    23    Ch.    D.    134  ;    r.2 

Oy)  Boinef  v.  Davis,  2  P.  Wms.  310  ;  L.  J.  C.  396  ;  Be  Hifjffin/wttom,  [1892] 

Eldon,  L.  C,  Brown  v.  JUtjgs,  8  Yes.  570.  3  Ch.  132  ;  62  L.  J.  C.  74. 

L.P.L.  I 
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Statutory 
power  to 
appoint  new 
trustees  with- 
out tbe  aid  of 
the  court. 


The  court  may  also  make  appointments  of  new  trustees  under 
the  provisions  of  the  Judicial  Trustees  Act,  189(j,  and  the  Public 
Trustee  Act,  1907  (0- 

A  general  statutory  power  of  appointing  new  trustees,  and  of 
transferring  to  them  all  the  powers  and  property  of  the  trust, 
without  the  aid  of  the  court,  is  given  by  the  Trustee  Act,  1893. 
The  Act  applies  to  instruments  executed  before,  as  well  as  after, 
the  passing  of  the  Act,  and  its  application  may  be  negatived  or 
varied  by  the  instrument  creating  the  trust  (u).  Sect.  11  of 
the  same  statute  empowers  a  trustee  to  retire  from  the  trust  if 
there  are  more  than  two  trustees.  This  gives  "  cpiasi-legislative 
sanction  "  to  the  jurisdiction  exercised  by  the  Court  of  Chancery 
to  discharge  a  trustee  from  the  trust  provided  there  be  continuing 
trustees  to  administer  the  property  (x). 


Trustee  bound 
to  account. 

Claim  for  time 
and  services. 


Claim  for 
expenses, — 

.of  agents,  etc. 


A  trustee  may  be  compelled  to  give  an  account  of  the  execution 
of  the  trust  ((/).  He  is  not  allowed  to  charge  any  remuneration 
for  giving  his  time  or  services, — a  rule  which  extends  to  all 
persons  filling  a  fiduciary  character,  as  executors,  and  the  like ; 
notwithstanding  he  may  have  rendered  the  services  in  a  profes- 
sional capacity.  But  the  trust  may  expressly  direct  the  allow- 
ance of  a  remuneration  for  time  and  services,  professional  or 
otherwise  (z). 

A  trustee  may  charge  the  exj^enses  actually  incurred  by  him 
in  the  protection  and  maintenance  of  the  trust  property  and  in 
the  execution  of  the  trust.  He  is  entitled  in  a  proper  case,  and 
where  the  nature  of  the  case  requires  it,  to  appoint  bailift's, 
collectors  of  rents,  solicitors,  brokers,  or  the  like  ((/).  The 
appointment  of  these  agents  is  the  appointment  of  the  trustee, 
for  it  is  not  obligatory  upon  him  to  appoint  a  person  named  in 
the  instrument  creating  the  trust  {h).  It  follows  that  the  claim 
of  the  agent  for  his  remuneration  is  a  claim  against  the  trustee 
personally  (c),  but  for  this  liability  the  trustee  is  entitled  to 
reimbursement  out  of  the  trust  estate  and  has  a  lien  on  it  for  the 
amount  (</).     Although  the  agent  has  no  direct  claim  against  the 


(t)  See  Lewin,  Trusts,  pp.  685  et  seq.  ; 
Carson,  Real  Prop.  Statutes,  806. 

(;0  See  Carson,  Real  Prop.  Statutes, 
pp.  753  et  seq.  ;  Lewin,  Trusts,  pp.  788 
et  seq. 

{.c)  Be  Cheticynd's  Settlement,  [1902] 
1  Ch.  692  ;   71  L.  J.  C.  352. 

(?/)  See  Re  Fish,  [1893]  2  Ch.  413  ; 
Be  Dartnall,  [1895]  1  Ch.  \1A.  ;  Camp- 
iell  V.  Gillespie,  [1900]  1  Ch.  225  ;  69 
L.  J.  C.  223. 

(z)  Bobinson  v.  Pett,  3  P.  Wms.  251  ; 


2  Wh.  &  T.  L.  C.  Eq.  606 ;  Be  Fish, 
[l,s93]  2  Ch.  413. 

(it)  See  Lewin,  Trusts,  pp.  768  et  seq. ; 
Trustee  Act,  1893.  s.  17. 

(Jj)  Shaiv  V.  Lawless,  5  CI.  &  F.  529  ; 
Finde/i  v.  Stephe/is,  2  Ph.  142 ;  17 
L.  J.  C.  342  ;  Foster  Y.EUley,  19  Ch.  D. 
518  ;  51  L.  J.  C.  275. 

((■)  Staniar  v.  Evans,  34  Ch.  D.  470  ; 
56  L.  J.  C.  581.  See  Bhith  v.  Fladgate, 
[1891]  1  Ch.  337  ;  60  L."  J.  C.  66. 

(d)  Be   Weall,  42    Ch.   D.  674  ;    Be 
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trust    estate,   he   might   make   his   claim   available,   upon   the 
doctrine   of   subrogation,    to  the   same   extent   as   that   of   the 
trustee  (<^).     Where  the  trust  fund  is  insufficient  to  satisfy  the 
right  of  indemnity  of  the  trustee,  he  is  prima  facie  entitled  to   Claim  tf) 
be  indemnified  by  his  cestui  que  trust  personally  against  any  loss  ^'^'^'^'"^''^y- 
or  liability  arising  in  the  proper  execution  of  the  trust  (/). 

A  trustee  is  chargeable  with  loss  occasioned  by  breach  of  trust   Liability  for 
or  by  negligence  :  and  a  trustee  is  bound  to  the  same  care  on  or  negligence! 
behalf  of  his  cestui  que  trust  as  a  reasonable  i^ersou  would  take 
on  behalf  of  himself  («7). 

A  trustee  is  not  liable  for  the  default,  fraud,  or  negligence  of  Default  of 
agents  employed  by  him  of  necessity,  and  in  the  ordinary  and  '° 
regular  course  of  business,  and  without  any  personal  negligence 
in  tlie  trustee  ;  but  he  cannot  delegate  to  them  matters  over 
which  he  ought  to  exercise  discretion  (/<). 

But  one  of  ioint  trustees  is  not  chargeable  with  the  neglect  or  Liability  for 

IPlf-P 

default  of  another.     Each  is  bound  to  join  in  all  acts  in  execu-  co-trusteo. 
tion  of  the  trusts,  and  therefore  upon  a  joint  receipt  he  can  be 
charged  only  with  so  much  of  the  trust  property  or  its  produce 
as  has  come  to  his  hands  ;  unless  fraud  or  negligence  can  be 
charged  against  him  personally  (/'). 

It  is  a  general  principle  of  equity  that  a  trustee  shall  not  Trustee  must 
acquire  to  himself  any  profit  from  the  trust.     Whatever  profit  pi-ofitTof '^'" 
or    benefit   may   accrue   from    the   trust   or    trust    property    is  trust, 
impressed  with  the  same  trust,  and  must  be  accounted  for  to  the 
cestui  que  trust  {k). 

Accordingly,  a  trustee  who  employs  the  trust  property  for  any  Profits  made 
business  or  purpose  of  his  own,  while  he  is  liable  for  all  losses,  pfopert^y  ^'^^'^ 
may   be  compelled  to  account  to  the  cestui  que  trust  for  all  the 
profits  actually  made  by  such  use  of  the  proj^erty,  or,  at  the 
option  of  the  beneficiary,  to  interest  at  5  per  cent.  (/). 

Fiih,  [1893]   2   Ch.  413  ;    Trustee  Act,  L.  J.  C.  2(;4. 

1893,  s.  24.     See  Re  Turnet:  [1907]  2  (/()  Sp-'iffht  v.  Guunf,  9  App.  Cas.  1  ; 

Ch.  126,  r,39  :  76  L.  J.  C.  492.  r)3  L.  J.  C.  419  :   Learoyd  v.  WhiMey, 

00  See  Rp.  Blunddl,  \0  Ch.  D.  370  ;  12    App.   Cas.   727;    o7    L.   J.    C.   390; 

.57  L.  J.  C.  730  ;  Re  Rai/boitJd,  [1900]  Rr   Weull,  42  Ch.  D.  674  ;  58  L.  J.  C. 

1  Ch.  199  ;  69  L.  J.  C.  249  ;  Jcnnlnqs  v.  713  :  Joh.wn  v.  Palmer,  [1893]  1  Ch.  71  ; 

J/«//(e/-,  [1902]  1  K.B.I  :  70  L.  J.  K.  P..  62  L.  J.  C.  180;  Shepherd  v.  Harris, 

1032;    Re    Tunier,  [1907]    2   Ch.  126.  [190.5]  2  Ch.  310  ;  74  L.  J.  C.  574. 

539  ;  76  L.  .).  C.  492.  (i)  'loicnley  v.  Sherborne,  Bridg.  35  ; 

(/■)  irardoonv.  Bclilio.<i,  [VJOl]  A.  C.  2  Wh.  &.  T.    L.  C.   Eq.  629:   Rrlee   v. 

118;  70L.J.P.  C.9;    Wise  v.  Perpetual  Slab's,  II   Ves.  319  :  2  Wh.  &  T.  L.  C. 

Trustee  Co.,  [1903]  A.  C.  139  ;  72  L.  J.  Eq.  633.    See  Shepherd  v.  Z/arm,  [1905] 

P.  C.  31.  2  Ch.  310. 

(if)  Jones  V.  Lewis.  2  Ves.   sen.  240  ;  (h)  Keerh  v.  Sandford,  Sel.  Cas.  Ch. 

Massey    v.    Banner,   1    J.   &   \V.   241  ;  61  ;  2  Wh.  &  T.  L.  C.  Eq.  693. 

Challen  v.  Shippam,  i  Ha.  555;   Wiles  (0  Burdick  v.  Garrich.  L.  R.  5  Ch. 

V.  Greshain,  5  De  G.  M.  &  G.  110  ;  24  233  ;    Vyse  v.  Foster,  L.  K.  S  Ch.  309  ; 

I '2 
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Purchase  of 
trust  proper!  y 
by  trustee. 


Purchase  of 
incumbrance 
by  trustee. 


Renewal  cif 
lease  by 
trustee. 


Purchase 
from  cesfni 
que  trust. 


Persons  in 

fiduciary 

position. 


Upon  the  same  principle  if  a  trustee  for  sale  purchase  the 
trust  property  for  himself  (unless  by  leave  of  the  court),  the 
sale  may  be  set  aside  at  the  suit  of  the  ccatiii  que  trust,  who  is 
entitled  to  fix  the  trustee  with  the  price  he  proposed  to  give  in 
the  event  of  the  property  not  fetching  more  upon  a  resale  (in). 
If  he  has  resold  at  an  advance,  he  may  be  compelled  to  account 
for  the  excess  above  what  he  himself  gavef/O- 

So,  if  a  trustee  buy  in  an  incumbrance  or  charge  upon  the 
trust  property  for  less  than  is  due  upon  it,  he  will  be  deemed  to 
hold  it  as  trustee,  with  a  lien  or  charge  for  his  own  benefit  only 
to  the  extent  of  his  purchase  money  (<>). 

Upon  the  same  principle  the  trustee  of  a  renewable  leasehold 
who  takes  a  renewal  in  his  own  name,  will  be  compelled  to  hold 
it  upon  the  trusts  of  the  former  lease  (p).  A  tenant  for  life, 
though  not  bound  to  renew  leaseholds,  if  he  does,  is  considered 
as  a  trustee,  and  holds  the  renewed  interest  u^ion  the  trusts  of 
the  settlement  (q). 

A  trustee  may  purchase  the  interest  of  his  ci'stiii  que  trust ; 
bat  the  burden  of  proving  the  fairness  of  the  transaction,  if  it  be 
called  in  question,  lies  upon  him,  which  if  he  fail  in  doing,  the 
sale  may  be  set  aside  (r). 

The  doctrines  above  stated  as  to  trustees  apply  generally  to 
all  persons  standing  in  a  fiduciary  position  relatively  to  the 
person  by  or  on  behalf  of  whom  the  property  is  sold,  as  execu- 
tors, solicitors,  or  agents  (s).  But  a  tenant  for  life  is  not  in  a 
fiduciary  position  relatively  to  the  remainderman,  as  regards  a 
purchase  from  their  trustees  under  a  power  of  sale  ;  although 
his  own  consent  be  required  for  an  exercise  of  the  power  (t). 
And  a  mortgagee  may  buy  from  the  mortgagor  or  from  a  prior 
mortgagee  (u). 


Parke?-  v.  JMcKenna,  L.  R.  10  Ch.  90  ; 
Re  Davis,  [1902]  2  Ch.  314  ;  71  L.  J.  C. 
.o39.  See  Xnox  v.  6fye,  L.  R.  5  H.  L. 
656  ;  42  L.  J.  C.  234. 

(m)  Fox  V.  Macltrcth,  2  r,ro.  C.  C.  400  ; 
2  Wh.  k.  T.  L.  C.  Eq.  709;  Ex  2?. 
Lacey,  6  Ves.  625 ;  Belves  v.  Gray, 
[1902]  2  Ch.  606  ;  71  L.  J.  C.  808  ; 
"f'anipljdl  V.  Walker,  5  Ves.  678. 

(«)  Fox  V.  3Iacli.reth,  2  Bro.  C.  C. 
400  ;  2  ^\h.  &  T.  L.  C.  Eq.  709  ;  Fx  p. 
Morgan,  12  Ves.  6. 

((>)  See  Williams  v.  Simnn field,  1 
Vern.  476. 

(/^)  Keecli  Y.  Sa7idford,  Sel.  Cas.  Ch. 
61  ;  2  Wh.  &  T.  L.  C.  Eq.  093.  See 
B^van  V.  Webb,  [1905]  1  Ch.  620  :  74 
L,  J.  C.  300  ;   Gri(fith  v.   Owen,  [1907] 


1  Ch.  195  ;  76  L.  J.  C.  92. 

((/)  PicJierhtf/  V.  Voivlcs,  1  Bro.  C.  C. 
197;  Giddinysv.  Giddinys.'i  Russ.  241. 
See  Be  Biss,  '[1903]  2  Ch.  40  ;  72  L.  J.  C. 
473. 

(r)  Fox  V.  Jfaeh-eth,  2  Bro.  C.  C. 
400  ;  2  Wh.  &  T.  L.  C.  Eq.  709. 

(.?)  Fx  2}-  Lacey,  6  Ves.  625  ;  Bent  v. 
Bennett,  4  M.  &  Cr.  209.  See  Gnest  v. 
Sinythe,  L.  R.  5  Ch.  551. 

(f)  Howard  v.  Bucane,  T.  &  R.  81  ; 
Bicconson  v.  Talbot,  L.  R.  6  Ch.  32. 

(?/)  Kn'njld  v.  Marjoribanlts,  2  Mac. 
&,  G.  10  ;  KirJavood  v.  Thompson,  2 
De  G.  J.  &  S.  613  ;  Melbourne  Bhg. 
Corp.  V.  BnmqUam,  7  App.  Cas.  307. 
See  Re  AUson'  11  Ch.  D.  284. 


ESTATES   IN   LAND.  117 


PART  ir. 


ESTATES  IX  LAND. 

Chapter  L     The  Limitation  of  Estates  as  to  quantity. 
II.     Tlie  Limitation  of  Futm'e  Estates. 

Property  in  land  is  divided  into  estates  or  interest?,  measured  ,^states  m 

"^      .  ,  land, — as  to 

by  the  quantity  or  duration  of  the  use  and  enjoyment;  and  such  quantity, 

estates,  in  regard  to  the  time  of  commencement,  may  be  either  — ^^  to  time 

„    ,  of  commence- 

ni  possession  or  future.  ment. 

Accordingly  this  part  is  divided  into  two  chapters  treating 
respectively, — of  the  limitation  of  estates  as  to  quantity  or 
duration, — of  the  limitation  of  futm'e  estates  (a). 

Estates  are  defined  and  ascertained  by  the  terms  of  limitation   '^'"^  ^™'*^' 

•^  tion  of  estates. 

in  which  they  are  legally  expressed  and  conveyed. — "  It  is  the  /       /      /■  3 
province  of  a  limitation  to  mark  the  period  or  event  for  the  com-  f^'  ' 

mencement,  and  the  time  of    continuance    or   duration   of   an  TitftZ-Al,^ , 
estate,  either  by  years,  lives,   or  the  series  of  heirs;  also  the 
determinable  qualities  of  an  estate  ;  as  for  twenty-one  years,  if 
A.  should  so  long  live,"  etc.  (h). 

The  use  of  words  in  limiting  or  defining  an  estate  requires  to   i^'stmction 
be  carefully  distinguished  in  practice  from  the  use  of  words  in  words  of 
appropriating  the  estate  to  the  purchaser,  as  the  person  is  com-  ^'orjs  of'  pur- 
monly  called  to  whom  the  estate  is  destined.     Many  words,  as  chase. 
"heirs,"   "issue,"    "children,"   etc,   are   capable   of   a  double 
import,  as  words  of  limitation  and  words  of  purchase  ;  and  they 
are  often  used  ambiguously,  especially  in  wills.     The  rules  of 
construction  occasioned  by  such  cases  of  ambiguity  form  a  con- 
siderable part  of  the  law  of  limitation  of  estates,  and  will  be 
found  in  the  proper  places  in  the  following  pages. 

The  word  purchase  {pcrquisitio)  is  applied  in  law  to  any  lawful  p^^^'^g^^ 
mode  of  acquiring  property  by  the  person's  own  act  or  agree- 
ment, as  distinguished  from  acquisition  by  act  of  law,  as  descent, 
escheat  and  the  like.     A  purchase  in  the  above  sense  includes 

(rt)  See  ante,  lutroductiou,  pp.  5,  7.  (i)  Tiestou's  Shcpp.  Touch.  117. 


118 


PART   II.      ESTATES   IN   LAND. 


acquisition  not  only  under  a  contract  of  sale  for  a  valuable 
consideration,  but  also  by  gift  or  without  consideration,  and  by 
devise  (c). 

The  various  estates  which  may  be  limited  or  created  in  land 
may  be  conveniently  treated  in  the  order  of  their  magnitude  or 
duration,  and  accordingly  will  form  the  subjects  of  the  sections 
into  which  the  first  chapter  of  this  part  is  divided. 


Variations  of 
limitations. 


Standard  rule 
of  the  com- 
mon law. 


But  the  terms  of  limitation  vary  in  construction  and  effect  as 
applied  under  the  different  systems  of  common  law  and  customary 
law,  of  uses  executed  by  the  statute  and  trusts  administered  in 
equity.  They  also  vary  with  the  occasion  of  use,  as  employed 
in  contracts,  conveyances  tjiter  vivos,  and  wills.  Therefore,  to 
complete  the  view  of  estates,  it  is  necessary  to  collect  the  rules 
and  doctrines  of  limitation  as  they  appear  in  the  above  systems 
and  as  they  are  applied  in  different  instruments. 

The  common  law  of  freehold  tenure  is  adopted,  generally,  as 
the  standard  rule  of  limitation  and  construction,  and  is  followed 
in  the  other  systems  of  estates,  but  with  the  modifications,  if  any, 
allowed  or  required  by  the  quality  of  the  estate  and  the  occasion 
of  application ;  and  upon  this  principle  the  contents  of  the 
following  sections  are  for  the  most  part  arranged.  The  rules 
there  laid  down  may  be  considered  of  general  application,  unless 
qualified  by  the  context,  or  unless  some  exception  or  modification 
be  expressly  noticed  {d). 


(e)  Co.  Lit.  18  a,  b:  2  Blackst.  Com. 
2-11;  see  the  meaning  of  the  term  dis- 
cussed in  A.sl-eiv  v.  Bootli.  L.  R.  17  Eq. 
426  ;  43  L.  J.  C.  368. 


(jT)  As  to  customary  estates,  see  ante, 
p.  .52  ;  as  to  limitations  of  uses,  ante, 
p.  78  :  as  to  equitable  estates,  ante, 
p.  97. 
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CHAPTER   I. 

THE   LIMITATION   OF   ESTATES   AS   TO   QUANTITY. 

Section  I.  Fee  simple. 

n.  Fee  tail.   7,1%^.  . 

III.  Estates  for  life.  "F.  /4-*r^ 

IV.  Estates  for  years.  "P.  /  *+-  *?- 

V.     Tenancy  at  will.   P,  /5~6>'  j 

YI.     Conditional  limitations  and  conditions,  ^Fjp,  !(£>£>,  JJ-^i^-^*^' 
VII.     Equitable  estates  and  interests  in  land.  r'/Si' 

Section  I.     Fee  Simple. 

§  1.     The  limitation  of  a  fee  simple  in  conveyances. 
§  2.     The  limitation  of  a  fee  simple  in  wills. 

§  1.     The  Limitation  of  a  Fee  Simple  in  Conveyances, 

Fee  simple — limitation  to  "  heirs  "  necessary  to  pass  a  fee — exceptions  to 

the  rule. 
Rule  in  Shelley^ s  case. 
Limitation   to  "heirs''  as  purchasers — imports   fee   simple — descendible 

from  ancestor — limitation  to  heirs  of  grantor. 
Meaning  of  "heir"  as  word  of  purchase — presumptively  means  heir  at  law 

— "  heir  male" — "  heir  now  living."' 

A  fee  simple  is  the  largest  estate  known  to  the  law.    The  term  Fee  simple. 
fee  here  signifies    inheritance,   an    estate    that  is    heritable  or 
descends  to  heirs  ;    and   simple,  that   it  descends  to  the  heirs 
general,  without  any  restriction  of  the  course  of  inheritance  {a). 

In  conveyances  at  common  law,  a  fee  simple  is  limited  in  the   Limitation  4ju^  n) 
terms  "  to  A,  and  to  his  heirs,"  the  technical  limitation  to  the  necessan- to  2.  */^ 
**  heirs"  being  necessary  to  make  a  fee  or  estate  of  inheritance,   pass  a  fee.  ,     ^ 
A  conveyance  "  to  A.,"  or  "to  A.  for  ever,"  or  "to  A.  and  his  Ti^K-*'  ^• 

assigns  for  ever,"  or  the  like,  without  the  limitation   "  to  his 
heirs,"  gives  only  an  estate  for  life,  for  want  of  the  words  of 
inheritance  (i) .     By  the  Conveyancing  and  Law  of  Property  Act,   statutory 
1881  (c),  s.  51,  an  estate  in  fee  simple  may  be  limited  in  a  deed  by  ^i"^^*  ^°  ^' 
using  the  words  "  '  in  fee  simple,'  without  the  word  '  heirs.'  "    The 

(a)  Co.    Lit.    1   «,    J.   2   rt,    18  «;    2  (i)  Co.  Lit.  \  a  et  seq. 

Blackst.  Com.  10(5  ;  ante,  p.  22.  (,•)  14  &  -to  Vict.  c.  41. 


120 


PART    n.      CHAP.    I.      THE    LIMITATION   OF   ESTATES. 


to  A.  or  his 
heirs. 


to  A.  and  his 
"  heir." 


Exceptions  to 
the  rule. 


Exceptions 
by  special 
custom. 


language  of  the  section  must  be  strictly  followed,  and  a  legal 
estate  in  fee  simple  ^Yill  not  pass  by  the  use  of  the  words  "  in 
fee,"  although  it  appears  from  expressions  in  the  deed  that  the 
parties  intended  to  convey  that  estate  (</).  The  general  rule 
applicable  to  the  limitation  of  equitable  estates  in  land  is  that 
equity  follows  the  law,  and  equitable  estates  in  land  can,  in 
general,  only  be  limited  in  a  deed  by  the  use  of  the  word  "heirs" 
or  its  statutory  equivalent;  the  three  excepted  cases  being: 
(1)  if  the  assurance  is  so  made  referentially  as  to  show  that  the 
equitable  estate  in  fee  simple  is  to  pass  for  an  absolute  interest 
and  estate ;  or  (2)  if  you  find  words  that  express  that  the  grantee 
is  to  have  all  the  estate  and  interest  which  the  grantor  had  ; 
or  (3)  if  the  grantee  has,  independently  of  the  deed  itself,  an 
equitable  right  to  the  fee  simple,  as,  e.g.,  where  he  has  paid  the 
purchase-money  for  the  property  (e). 

So,  a  grant  to  A.  or  his  heirs  conveys  to  A.  only  an  estate  for 
life,  unless  the  context  requires  the  disjunctive  to  be  construed 
as  a  conjunctive  (./);  but  a  grant  to  A.  or  his  heirs,  to  hold  to 
him  and  his  heirs  is  a  fee  (g). 

A  grant  to  A.  and  to  his  "heir,"  would,  it  seems,  give  a  fee 
simple,  the  word  "  heir,"  though  in  the  singular  number,  being 
construed  as  nomen  collcctiium,  including  the  heir  and  his 
heirs  (/t). 

Some  apparent  exceptions  may  be  found  to  the  rule  that  a 
limitation  to  "heirs"  is  necessary  to  pass  a  fee, — as  where  the 
word  "  heirs "  is  included  in  the  limitation  by  reference  to 
another  instrument  containing  it, — or  by  reference  to  a  former 
limitation  in  the  same  instrument,  as  by  the  phrase  in  forma 
lircedictd  (i). 

Exceptions  to  the  rule  occur  with  copyholds  in  some  manors 
where  by  special  custom  equivalent  exjDressions  are  used  ;  thus 
the  words  sequels  in  right,  sihi  et  sids,  sibi  et  assignatis,  or  to  him 
and  his,  are  in  some  instances  the  customary  form  of  limiting  an 
inheritance  in  coj)yhold  {j). 


(rZ)  Ee  Ethel  ^-  Mitchells  S'  Butlers 
Cuntract,  [1001]  1  Ch.  945  ;  70  L.  J.  C. 
498. 

(e)  Re  Irwin,  [1904]  2  Ch.  752,  and 
see  ^>flr  Buckley,  J.,  at  p.  7(54  ;  73 
L.  J.  C.  832 ;  lie  TringliavCa  Trvsts, 
[1904]  2  Ch.  487  ;  73  L.  J.  C.  698  ;  lie 
Oliver's  Settlement,  [1905]  1  Ch.  191  ; 
73  L.  J.  C.  62. 

{f)  Mallorifs  Case,  5  Co.  112  «  ;  Co. 
Lit.  8  h  and  note  (5). 

{g')  Hardvvicke,  L.  C. ,  Wright  v. 
Wright,  1  Ves.  sen.  411.  But  this  is 
by  force  of  the  hahnilvm :  GoocUitle  v. 


Gihhs,  o  B.  &  C.  709. 

(/O  Hargrave's  note  (4)  to  Co.  Lit.  S  h  ; 
j)er  Eyre,  C.  J.,  Duhher  v.  Trollujw,  Amb. 
at  p.  457. 

(/)  Co.  Lit.  20  i  ;  also  in  releases  of 
certain  kinds  to  a  jjerson  already  seised 
in  fee.  as  by  one  joint  tenant  to  another. 
Co.  Lit.  9  h.  272  h,  et  aeq.  The  word 
"heirs  "  as  a  vvoid  of  purchase  imports 
a  fee  without  adding,  and  to  their  heirs. 
Co.  Lit.  10  a. 

(;■)  Bnnt'uKj  v.  Lcpingircll,  4  Co. 
29  h. 
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The  limitation  "to  A.  for  life  "  and  the  limitation  "to  A."  ituie  in 
being  equivalent,  a  limitation  "to  A.  tor  life  and  afterwards  to  '^'^^^^'^'J ^  ^^^^^ 
his  heirs,"  or  "  with  remainder  to  his  heirs,"  or  any  like  expres- 
sion importing  that  after  the  decease  of  A.  his  heirs  are  to  take 
according  to  the  rules  of  inheritance,  is  construed  as  equivalent 
to  the  limitation  "  to  A.  and  to  his  heirs,"  and  conveys  to  A.  an 
estate  in  fee  simple.  This  is  the  simplest  application  of  the 
rule  in  Shdleifs  case  {k). 

The  word  "heirs"  or  "  heir"  may  be  used,  not  as  a  word  of  Limitation  to 
limitation  of  estate,  but  as  a  word  of  purchase  or  designation  [!hS^/"^' 
of  the  pui'chaser;  as,  where  a  limitation  is  made  to  the  "  heirs" 
of  a  person  without  any  preceding  estate  being  given  to  the 
ancestor   to   which   the   word   can    be   referred    as    a   term  of 
limitation,  it  must  be  taken  as  a  term  of  purchase  (/). 

The  construction  of  the  limitations  "to  A.  and  to  his  heirs  "  Limitation  to 
or  "  to  A.  for  life  with  remainder  to  his  heirs  "  or  to  the  like  iiei'v^A.^bcin-' 
effect,  is  not  altered  by  the  fact  of  A.  being  dead  at  the  time  of  ^^ead. 
making  the  limitations ;  they  import  a  fee  simple  in  A,,  and  are 
then  merel}^  void  of  effect   b}'  reason  of  his  non-existence,  and 
his  heirs  take  nothing  (///). 

The  word  "heirs"  used  as  a  word  of  purchase,  imports  an  Limitation  to 

,„,..,.  ■■  heirs  "im- 

estate  in  fee  snnple  without  any  superadded  words  oi  limitation,  ports  a  fee 
According  to   Coke,— "  where  the  remainder  is  limited  to  the  ';°;5J^,.;[4?' 
rifrht  heirs  of  B.  it  need  not  be  said,  and  to  their  heirs ;  for  limitation, 
being  plurally  limited,  it  includeth  a  fee  simple,  yet  it  resteth 
but  in  one  by  purchase  "  {n). 

The  word  "  heir  "  in  the  singular,  as  a  designation  of  the  pur- 
chaser, has  not  the  same  effect  in  a  deed  and  requires  further 
words  of  limitation  to  pass  the  fee  (o). 

By  the  Inheritance  Act,  1833,  s.  4,  it  is  enacted  "that  when  Descent  to  be 
any  person  shall  have  acquired  any  land  by  purchase  under  a  theTnceTto^r. 
limitation  to  the  heirs  of  any  of  his  ancestors,  contained  in  an 
assurance  executed  after  31  December,  1833, — such  land  shall 
descend,  and  the  descent  thereof  shall  be  traced  as  if  the 
ancestor  named  in  such  limitation  had  been  the  purchaser  of 
such  land  "  {p). 

(li)  Ante,   \).    24  ;    the    rule   will    be  (/'O   GoodrUjld  v.  Wright,  1  P.  "NVms. 

more    fully   stated    and    explained    in  3'J7  ;  Doe  v.  Rett,  4  T.  11.  601  ;  Elliot  v. 

treating  of  remainders,  see ^os^,  Chap.  II.  Jh/re/q'ort,  I  P.  Wms.   83;  Tud.  L.  C. 

Sect.  L,  p.  247.  Conv. 

(Z)   Wills  V.  Palmer,  5   Buit.  2(;15  ;  («)  Co.  Lit.  10  «.     See^w^  p.  122. 

Moe  V.  Quartley,  1  T.  R.  630  ;  Cliolmon-  (o)   Chambers  v.   Tai/lor,  2  M.  ct  Cr. 

deley  v.  Clinton,  2  Mer.  171.     See  Evans  387.     See  Evans  v.   Evans,  [1892]  2  Ch. 

V.  Evans,  [1892]  2  Ch.  173  ;  61  L.  J.  C.  173  ;  61  L.  J.  C.  loC. 

456.  (iO  See^csf,  p.  132. 
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Limitation  to 
heirs  of 
grantor. 


A  person  could  not  by  any  common  law  assurance  make  his 
own  heir  a  purchaser  ;  the  limitation  of  a  remainder  to  his  own 
heirs  was  inojierative,  and  he  remained  entitled  as  of  his  former 
estate.  By  the  last-mentioned  statute,  s.  3,  such  limitation  (in 
any  assurance  executed  after  31  December,  1833)  has  the  effect 
of  vesting  the  estate  in  him  as  a  purchaser  and  not  as  his  former 
estate  (q). 


Meaning  of 
"heir  "  as 
word  of  pur- 
chase. 


Heir  pre- 
sumptively 
means  heir  at 
law. 

Heir  qualified 
by  descrip- 
tion. 
Heir  male. 


Heir  now 
living. 


The  designation  of  a  person  as  "heir"  is  necessarily  uncertain 
until  the  death  of  the  ancestor  ;  for  there  can  be  no  heir  to  a 
living  person ;  as  expressed  in  the  maxim,  nemo  est  liesres 
viventis  (/).  But  if  there  be  an  assisting  context,  the  word 
"  heir  "  may  be  read  as  descriptive  of  an  heir  apparent  or  heir 
presumi^tive  (s). 

It  presumptively  means  the  heir  at  law,  and  not  the  customary 
heir,  even  where  the  land  conveyed  is  subject  to  gavelkind  or 
other  customary  rule  of  descent  (t). 

Additional  words  of  description  may  further  particularise  the 
heir  intended  as  purchaser,  as  heir  male,  under  which  designation 
in  a  deed,  it  is  doubtful  whether  the  purchaser  must  answer  the 
condition  of  being  the  very  heir  and  a  7) tale  ;  and  in  the  case  of 
a  limitation  to  an  heir  female,  whether  a  daughter  can  take  if 
she  be  not  also  heir  (»).  The  additional  description  may,  how- 
ever, qualify  the  meaning  of  the  word  "heir,"  as  in  the  designation 
of  "  heir  now  living,''  which  in  the  life  of  the  ancestor  can  only 
mean  the  heir  then  apparent  or  presumptive  {x).  The  purchaser 
under  such  restrictive  descriptions  of  heir  will  take  only  an 
estate  for  life  unless  there  be  further  words  of  limitation  to  give 
him  the  fee  {x). 


(ff)  Chubnondeleii  [Marq.)  v.  Clhitoti, 
2  B.  &  Aid.  62.5.  See  u/ite,  p.  37  ;  as  to 
uses  limited  to  the  heir  of  the  grantor, 
see  ante,  p.  89,  and  see  post,  Chap.  II. 
Sect.  II.     "Future  Uses." 

(?■)  Archer's  Cdse,  1  Co.  fiO  h  ;  Clud- 
loner  and  lioioyer's  Case,  2  Leon.  70  ; 
Co.  Lit.  8  b,  22  b.  See  Ite  Parsons, 
45  Ch.  D.  51  ;  lie  Ellenhorough,  [19U3] 
1  Ch.  697  ;  72  L.  J.  C.  218. 

(.s)  Uarli.so7i  v,  Beaununit,  1  P.  Wms. 


229  ;  Winter  v.  Perratt,  9  CI.  &  F.  606. 

(0  Garland  v.  Beverley.  9  Ch.  D. 
213;  17  L.  .I.e.  711. 

(«)  See  Tr(7/.v  v.  Palmer,^  Burr. 261.-), 
as  e.xpl.  Fearne.  Cont.  Eein.  45  ;  Winter 
V.  Perratt,  9  Cl.'&;  F.  606  ;  Yiner,  Ab.  tit. 
Heir  (G  3),  (G  4),  pp.  253  et  seq. ;  Co. 
Lit.  24  b  ;  Hargrave's  note  (3),  ib. ;  Co. 
Lit.  164  a  ;  Hargrave's  note  (2),  ib. 

(x)  Chambers  v.  Taylor,  2  M.  &  Cr. 
37(!  ;  6  L.  J.  C.  193. 
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§  2.     LiJiiTATiox  OF  Fee  Si:\rPLE  in  Wills. 

Devise  to  "  heirs  ''  as  word  of  limitation. 

Kule  in  Shelley's  case  applied  to  wills. 

Devise  to  "heirs"  as  devisees — imports  fee  simile — descendible  from 
ancestor — devise  to  testator's  own  heir. 

Meaning  of  "heir,"  as  designation  of  devisee — "heir"  with  additi(jnal 
description — "heir"  qualitied  by  description. 

Devise  without  words  of  limitation  under  the  Wills  Act,  passes  fee  simple 
— not  under  the  Wills  Act,  passes  estate  for  life,  unless  contrary 
intention  appear. 

Devise  without  words  of  limitation,  passing  fee  simple  by  apparent  inten- 
tion— devise  of  estate,  property,  etc. — in  fee  simple,  for  ever,  etc. — 
devise  of  power  of  disposition — fee  simple  implied  from  devise  over — 
implied  from  charge  on  devisee. 

Devise  to  trustees  passes  fee  simple,  unless  definite  estate  limited — estate 
limited  by  purposes  of  the  trust. 

A  devise  "  to  A.  and  to  his  heirs"  receives  the  same  construe-   Devise  to 
tion  as  a  Hmitation  in   Kke  terms  in  a  deed,  and  confers  a  fee  ^^i-j  of  ^^i. 
simple  (a).     A  devise  to  A.  and  to  his  "heir"  (in  the  singular)   tation,  to  A. 
has  the  like  effect,  the  word  "heir"  heing  construed  as  iioincn 
collectinini  to  include  the  heirs  of  such  heir  [h). 

A  devise  "  to  A.  or  his  heirs  "  is  read  as  "to  A.  and  his  heirs,"  to  A.  or  his 
and  gives  a  fee  simj^le  to  A.,  and  no  substitutional  gift  to  his  "*^'i'^5 
heirs ;  consequently,  upon  the  death  of  A.  in  the  lifetime  of  the 
testator   the   devise   would    lapse,   and    the   heirs   would    take 
nothing  {r) . 

A  devise  "  to  A.  and   his  heirs,  during  their  lives"  creates  a  to  A.  and  his 
fee  simple,  the  words  "  during  their  lives"  expressing  merely  their  lives." 
the  fact  that  the  enjojauent  of  an  estate  of  inheritance  can  onl}^ 
last  during  life  {d). 

The   rule   in   Shelley's   case   applies    to  limitations  in  wills  ;  Rule  in 
accordingly,  if  a  devise  be  made  to  A.  for  life,  and  be  followed  ^f'^^'Ci/ -^  ^^''^^ 
by  a  devise  by  way  of  remainder  to  the  heirs  of  A.,  the  word 
"heirs"   is  construed  as  a  word  of   limitation,  and   not   as  a 
designation  of  the  devisee,  and  is  referred  to  the  estate  of  the 
ancestor  (('). 

00  Ante,  p.  ll'J.  Williams,  il    L.  J.  C.  061  ;    L.   E.  U 

(^h)  Jihichhurn  v.  Sfuhlex,  2  V.  &  B.  Eq.  224. 

.367  ;  Biittvn  v.  Twinimi,  3  Mer.  176.  (c)    Van   Gnttttn  v.  Foxwell,   [1897] 

(c)  Ilarri.s   v.   Davis,    I     Coll.    410  ;  A.   C.  6.58  ;    60   L.  J.  Q.  B.  74.5.     See 

Greenivay  v.    Greenway,  2  D.  F.  &  J.  fl«#^,  pp.  24,  121.     See  furiher  as  to  the 

128.  application  of  the  rule   to  wills,  post, 

((!')  Dor  V.  Stenlake,    12   East,   515;  Chap.  II.  Sect.  III.  "  Future  Devises." 
lieece   v.    Steel,  2  Sim.  233  ;   IIu//o  v. 
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Devise  to 
"  heirs  "  as 
devisees. 


Imports  fee 
simple. 


Descendible 
from  the 
ancestor. 


Devise  to 
testator's  own 
heir. 


Heir  takes  as 
devisee. 


The  word  "  heir "  or  "  heirs "  may  be  used  as  a  word  of 
purchase  designating  the  devisee ;  as  where  there  is  no  previous 
devise  to  the  ancestor  to  which  it  can  be  referred  as  a  term  of 
limitation  (/), 

A  devise  to  the  "  heirs  "  of  A.  or  to  the  "  heir  "  of  A.  (in  the 
singular)  confers  a  fee  simple  without  further  words  of  limitation ; 
"heir"  being  generally  construed  in  a  will  as  nomen  collectivuni 
embodying  the  heir  and  his  heirs  {<j). 

The  Inheritance  Act,  1833,  s.  4,  enacts,  to  the  same  effect 
as  above  stated  with  deeds,  "  that  when  any  person  shall  have 
acquired  any  land  by  purchase  under  a  limitation  to  the  heirs 
of  any  of  his  ancestors,  or  under  any  limitation  having  the 
same  effect,  contained  in  a  will  of  any  testator  who  shall  depa.rt 
this  life  after  31st  December,  1833, — such  land  shall  descend, 
and  the  descent  thereof  shall  be  traced  as  if  the  ancestor 
named  in  such  limitation  had  been  the  purchaser  of  such 
land  "  {h). 

A  devise  to  the  testator's  own  heir  or  heirs  of  land  which  the 
heir  would  have  taken  by  descent,  was  considered  at  common 
law  to  be  merely  descriptive  of  his  title  by  descent,  and  the  heir 
took  the  land  in  fee  simple  by  descent  and  not  as  devisee.  But 
l3y  the  statute  3  &  4  Will.  IV.  c.  106  (the  Inheritance  Act),  s.  3, 
it  was  enacted  "  that  when  any  land  shall  have  been  devised  by 
any  testator  who  shall  die  after  the  31st  December,  1833,  to  the 
heir  or  to  the  person  who  shall  be  heir  of  such  testator,  such  heir 
shall  be  considered  to  have  acquired  the  land  as  a  devisee  and 
not  by  descent  "  (/'). 


Meaning  of 
"heir"  as 
designating 
the  devisee. 


Heir  with 
additional 
description. 


The  word  "heir  "  as  used  in  a  will  to  designate  the  devisee,  is 
to  be  construed,  in  general,  according  to  its  strict  technical 
meaning  as  the  person  who  would  take  an  inheritance  of  free- 
hold tenure  by  the  rules  of  common  law ;  and  that,  though  the 
land  devised  be  of  customary  tenure  with  a  different  rule  of 
descent  (A:). 

The  word  "heir"  may  be  used  to  designate  the  devisee  with 
some  additional  description,  and  in  such  case  also  the  general 


(/)  Archer's  Case,  1  Co.  OG  h ;  Willis 
v.  Iliscox,  -i  M.  &  Cr.  197.  See  ante, 
p.  121. 

d/)  Ante,  p.  121. 

(A)  Ante,  p.  121  ;  and  see  as  to  this 
enactment,  ^w«^,  p.  132. 

(/■)  Plhm  V.  Mitfurck  1  Vent.  372  ; 
WillsY.  Palmer,  5  Burr.  2(jl5.  Whether 
under  the  new  Ihw  the  heir  can  disclaim 
the  devise  and  rely  ui)on  his  title  by 


descent,  see  Due  v.  Smyth,  6  B.  &  C. 
112  ;  Bichley  v.  Blcldeij,  L.  R.  4  Eq. 
216  ;  36  L.  J.  C.  81  7.  And  see  1  Hayes 
Conv.  31.5,  318,  .^th  ed. ;  Roiinson  v. 
ICnlqht,  2  Eden,  155. 

C/iO  Thurpe  v.  Owen,  2  Sm.  &  G.  90  ; 
Sladen  v.  Sladen,  2  J.  &  H.  369.  See 
Garland  v.  Beierleij,  9  Ch.  D.  213  ;  47 
L.J.  C.  711. 
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rule  is  that  the  word  "  heir  "  is  to  be  construed  in  its  strict  legal 
sense,  unless  a  clear  intention  to  the  contrary  be  manifested  in 
the  will: — Thus,  a  devise  to  the  testator's  "heir  of  his  name" 
means  the  very  heir,  as  well  as  of  the  name,  and  the  devisee  must 
satisfy  the  double  description  (/).  So,  a  devise  "to  the  right 
heirs  of  me  (the  testator)  my  son  excepted,"  was  construed  as 
requiring  the  devisee  to  be  the  very  heir  of  the  testator  and  not 
his  son,  which,  whilst  the  son  was  living,  was  impossible,  and  the 
devise  was  held  void  (//()• 

But  the  strict  meaning  of  the  word  "heir,"  as  a  designation  iieir  quaiific-a 
of  the  devisee,  may  be  qualified  by  the  additional  words  of  description.' 
description,  in  which  case  effect  will  be  given  to  the  intention 
manifested,  and  the  person  expressly  or  impliedly  designated 
will  take  to  the  exclusion  of  the  heir  (n),  as  in  the  case  of 
a  devise  to  the  "  heir  now  living "  of  a  person,  which  must 
be  taken  to  mean  the  heir  apparent  or  presumptive  {o).  So,  a 
devise  to  tlie  heirs  of  a  woman,  "  as  if  she  had  continued  sole 
and  unmarried,"  excludes  the  lineal  heirs  (/)). 

Upon  the  same  principle  of  conforming  the  construction  to  the  "  Heir  male." 
intention,  the  words  "heir  male"  or  "heirs  male"  used  in 
a  will  as  designating  the  devisee  are,  in  general,  construed  to 
mean  the  heir  male  of  the  body  or  heir  in  tail ;  and  not  the 
very  heir  being  a  male,  according  to  the  stricter  construction 
required  in  a  deed  (o).     So  "heir  male   of   the  body"  is  con-  Heir  male  of 

,  ,         ,      .       .  •    ,  -1  ^         ^^      ^    ■         J_^         ^      •        the  bodv. 

strued  to  mean  the  hen*  m  special  tail  male,  that  is,  the  neir 
traced  through  males,  and  not  the  heir  of  the  body  or  in  tail 
general,  being  a  male  {r). 

Devises  without  words  of  limitation  are  subject  to  different  Devise  with- 

rules,  accordingly  as  they  occur  in  wills  which  do  or  do  not  come  limitation. 

under  the  operation  of  the  Wills  Act,  1837,  which  Act  does  not 

extend  to  any  will  made  before  1st  January,  1838  (sect.  34). 

In   wills  made  before  1st  January,  1838,  a  devise  of  freehold  in  wiUs  made 

before  1838. 

(0    Wnghisoti     v.      Macaulay,      14  (p)  James  v.  Rich<tr(lmn,lS' cnt.'^M  ; 

M.   &   "W.   21i;    Pearce   v.    Vincent,   2  T.  Raym.  330;    Burehctt  v.   Dunlant, 

Keen,  230.  2  Vent.  311.     See  Barbisonv.  lieanmont, 

(m)  Goodtitle  v.  Puqh,  Fearne,  Cont.  1  P.  Wms.  229  ;  3  Cro.  P.  C.  GO.     See 

Rem.  App.  573  :    3   P>io.  P.   C.  4.54  :  3  ante,  p.  122. 

Mer. 348,  described  as  "an  extraordinary  (y>)  ]irooltnia)i\.  Smith,  Ij.  B,.  6  Ex. 

decision,"  in  which  "we  trace  but  very  291  ;  7  Ex. -271  ;  40  L.  J.  Ex.  IGl  ;  41 

faintly  the  anxiety  generally  imputed  L.  J.  Ex.  114. 

to   judicial   expositors  of   wills,  nt   res  (-/)  Be/m  v.  Slitev,  5  T.  R.  33.").     See 

vtagis  valeat  quam  jJereat."     2  Jarman,  ante,  p.  122.     See  a  devise  to  '•  the  first 

Wills,  922.  heir  male"  of  A.  and  the  various  con- 

(«)  Beuidieu   {Lord)  v.   Cardingliam  structions  made  by  the  judges  upon  it, 

{Lord).  Amb.  533  ;     Came  v.  Ito'ch,    7  Winter  v.  Pcrratt,  9  CI.  .V  F.  606. 

Ring.  220.  (0  See^w.s'f,  pp.  132,  137. 
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Under  tlie 
Wills  Act, 
1837. 


Construction 
nccoiding  to 
apparent  in- 
tention. 


Words  de- 
scriptive of 
the  testator's 
interest. 


land  without  technical  words  of  limitation  passes  only  an  estate 
for  life,  unless  there  were  a  context  from  which  it  could  be 
inferred  that  a  larger  estate  was  to  be  enjoyed  (s).  By  sect.  28 
of  that  Act,  a  devise  without  any  words  of  limitation  is  to  be 
construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or 
interest  which  the  testator  had  power  to  dispose  of  by  will 
in  such  real  estate,  unless  a  contrary  intention  appear  by  the 
will(0. 

But  prior  to  the  passing  of  the  Wills  Act,  1887,  the  want  of 
technical  words  of  liiiiitation  in  a  will  might  be  supplied  by  other 
modes  of  expressing  the  intention  that  the  devisee  should  take  an 
estate  in  fee  simple. 

A  devise  in  terms  which  denoted  the  estate  and  interest  of  the 
testator  in  the  land,  and  not  merely  the  land  itself,  passed  an 
estate  of  inheritance,  without  the  word  "  heirs  "  or  other  expres- 
sions of  limitation.  Thus  the  words  "inheritance"  ((/),  "rents  and 
profits"  or  "income"  of  land  (a,-),  "estate"  (?/),  "  property  "  (.^), 
"my  interest "  (a),  "my  moiety  "(Z/),  "my  part  "  (c),  "my 
undivided  quarter  "(f/),  "reversion,"  or  "  remainder  "  (e)  were 
sufficient  to  carry  the  fee  simple  of  lands.  But  the  words  must 
occur  in  the  operative  part  of  the  will,  or  be  incorporated  by 
reference,  and  may  be  modified  by  the  context  (/).  A  residuary 
gift  has  always  received  an  enlarged  construction,  it  being 
presumed  that  a  testator  does  not  desire  to  die  intestate  {g). 
Conversely,  words  primarily  applicable  to  personal  estate,  as 
"  effects  "  or  "personal  estates,"  might  be  applied  to  real  estate, 
if  there  were  a  context  showing  that  the  testator  employed  the 


(.S-)  WiUVs  Case,  fi  Co.  IG  ft :  Tud. 
L.  C.  Conv.  3tJl  ;  Peiioii  v.  Ii<inh'<,  1 
Vein.  6.5  ;  Pococli  v.  Lincoln  (Bp.),  3 
Br.  &  B.  30  ;  liuwen  v.  Scoiccroft,  2 
Y.  &:  C.  Ex.  640  ;  Smniiarez  v.  Saiaiiarcz, 
4  M.  &  Cr.  331  ;  Hill  v.  Brown,  [1894] 
A.  C.  125  ;  63  L.  J.  P.  C.  46. 

(^)  The  statute  does  not  apply  to  the 
creation  of  a  new  subject  of  property- 
out  of  the  land  ;  thus  a  devise  of  a  rent 
or  annuity  charged  upon  the  testator's 
real  estate,  -vviihout  words  of  limitation, 
creates  such  charge  only  duiing  the  life 
of  the  devisee,  and  is  not  extended  by 
the  enactment  beyond  the  terms  of  its 
creation  :  Mchuls  v.  Ilaickcs,  10  Hare, 
342  ;  22  L.  J.  C.  25.5. 

(«)  Widlake  v.  Hardinq,  Hob.  2  ; 
Trent  v.  Trent,  1  Dow.  102.' 

{x)  Stewart  v.  Garnett,  3  Sim.  398  ; 
Charittihle  Bonatiuns  {Coiftmi.m oners') 
V.  Be  Clifford,  1  Dr.  &  War.  245.  See 
Ilaniwd'  v.  Greener,  L.  R.  14  Eq.  456. 

(.y)  Fletcher  v.  Smiton,  2  T.  R.  656; 


Boe\.  Chapman,  1  H.  Bl.  223  ;  Bandall 
v.  Tntchi/i,  6  Taunt.  410  ;  Longley  v. 
Lomjleij,  L.  R.  13  Eq.  133  ;  41  L.  J.  C. 
168. 

(-)  Boe  V.  Lanfjlundx,  14  East,  370  ; 
Coltsman  v.  Coltsnian,  L.  R.  3  H.L.  121. 

(rt)  Cole  V.  Raii-linso?i,  3  Bro.  P.  C.  7  ; 
Be  Be  la,  Hunt  Sf  Pennington,  57  L.  T. 
874. 

Qi)  Boo  V.  Fawcett,  3  C.  B.  274. 

(r)  Montgoiiterii  v.  Montgomery,  3 
Jo.  &  L.  47. 

(d)  Manninq  v.  laylor,  L.  R.  1  Ex. 
235. 

(^)  Norton  v.  Ludd,  1  Lutw.  755  ; 
Badis  v.  Gale,  2  Ves.  Sen.  48. 

(/)  Boe  V.  Buchner,  6  T.  R.  610  ; 
Hill  V.  Brown,  [18941  A.  C.  125;  63 
L.  J.  P.  C.  46. 

(</)  Saumarezv.  Saumarez,  4M.  &i  Cr. 
331  ;  Xirhy  Smith  v.  Pariadl,  [1903]  1 
Ch.  483  ;  72  L.  .1.  C.  468.  See  Lang- 
dale,  M.  R.,  Lindgren  v.  Lindgrcn,  9 
Beav.  358,  361. 
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words  in  that  sense  (/O.  The  words  "tenements"  and  "  here- 
■ditaments "  were  taken  to  refer  to  the  subject  of  property 
only  (t). 

A  devise  of  land  to  a  person  "  in  fee  simple"  or  "  for  ever"   Devise"mfee 
imports  a  gift  in  fee  simple  (A).     But  the  limitation  "  for  ever  "  u f"? g^er''.-' 
following  a  limitation  to  a  special  line  of  heirs,  as  an  estate  tail, 
imports  no  more  than  the  indefinite  continuance  of  that  especial 
line  of  heirs,  and  has  no  effect  in  enlarging  the  estate  (/). 

A  devise  to  a  person  in  terms  importing  that  he  may  dispose  Devise  of 
of  the  land  at  his  absolute  discretion  will  confer  the  fee  simple,  ''^^^•'^"'^^ 

i      '    power  01  uis- 
unless    there    be   qualifying  words    showing   that   the   testator  position. 

intended  to   confer    a   power   of    appointment,    or    to  create  a 

trust  for  particular  objects(/»)-     But  the  addition  of  the  words  Devise  to 

"  to  his  assigns  "  after  a  devise  to  a  person  has,  in  general,  no  hTJassi^us. 

effect  in  enlarging  the  estate  devised,  for  such  words  are  taken 

to  be  merely  descriptive  of  the  power  of  alienation  incident  to 

the  estate  (»)• 

Upon  a  devise  of  land  to  a  person  without  words  of  limitation,   Devise  in  fee 
with  a  devise  over  if  he  dies  under  twenty-one  or  other  specified  deviseover"^ 
age,  it  is  implied  that  he  takes  the  fee  simple  subject  to  the 
devise  over.     So  where  the  devise  over  is, — if  he  die  under  age 
and  without  issue ;  —  or  if  he  die  without  issue  living   at  his 
decease  (o). 

Where  a  devise  is  made  to  a  person  until  a  certain  age,  with  a 
devise  over  in  the  event  of  his  death  under  that  age,  there  would 
in  general  be  implied  a  gift  to  him  absolutely  in  the  other  event 
not  mentioned,  namely,  of  his  attaining  that  age,  and  he  would 
take  the  fee  simple  subject  to  the  devise  over  (;>);  but  if  the  first 
devise  be  expressly  limited  to  his  life,  the  devise  over  only  in  the 
event  of  his  dying  under  a  certain  age  would  raise  no  such 
implication,  as  the  alternative  event  is  provided  for  by  his 
life  interest  {q). 

Where  lands  are  devised  without  words  of  limitation,  but  with  Devise  in  fee 

implied  from 

(A)  Doe  X.  Tujield,  11  East,  2i(J  ;  Doe  Emnes,  L.  K.  (l  Ch.  .J'J?.     See  ComisJiei/ 

V.   Driiif/,  2  M.   &  S.    448;  Torrim/fo/i  \.  Bow r lug  lianbiin/.  [l[)0:>]  A.  C.  84": 

QLord)    V.  Bowman,  22,  L.  J.  C.    2St\  ;  and     see     iwxt,    Chap.    II.     Sect.    IV. 

Hull  V.  Hall,   [1892]    1    Ch.    8i)l  ;    Gl  "Powers." 

L.  J.  C.  281).  («)  Co.   Lit.  it  h.     See  Brookmaii  v. 

(/)  Bailis  V.    Gale.   2  Ves.    sen.  48;  Smith,  L.  K.  (5  K.v.  21(1.  :!()(!. 

Moor  V.  Denn,  2  Bos.  &  P.  247.  (,/)  Fnxjmortoii   v.  Ilohidaii,  ?,   Burr. 

(/.■)  Co.  Lit.  9  Z*.    ^GQ  Heat kv.  Heath,  1(518  :  Toorni  v.    i/^.w/i*.' lU  East.  4(j0  ; 

1  Pro.  C.  C.  147.  Me  Harriso'iis  Edute,  L.  K.  h  Cli.  408 

(0  Darie     v.    Stevens,    Doug.    324  ;  See  Bolton  v.  Bolton,  L.  II.  Tj  Ex.  145  ; 

Wviijht  V.    Vernon,  2  Drew.  439  ;  affd.  39  L.  J.  Ex.  92. 

7  H.  L.  C.  35  ;  28  L.  J.  C.  198.  (/;)   Gardhfr  v.  Steven,-<,  30  L.  J.  C. 

(w)   Whhkon  \\Clatiton,\\. con.  \r,^>\  199;   Cropton   v.  Diiie.s;  L.  P.  4  C.  P. 

Anon.,  3  Leon.  71,  pi.  1U8  ;    Wnthinx  v.  1."j9. 

Williams,  3  Mac.  &  G.  022  ;  Lambc  v.  Qj)  Saragc  v.  Ti/er.i,  L.  U.  7  Ch.  357. 
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charjje  im-  a  charge  or  duty  imposed  upon  the  devisee,  as  to  pay  a  sum  of 
devisee!^""  money,  or  to  pay  debts  or  legacies,  annuities,  or  with  other 
burdensome  obligation,  the  devisee  takes  the  fee  simple ;  because 
an  estate  for  life  being  uncertain  in  duration,  might  not  be 
sufficient  to  indemnify  him  against  the  payment  or  performance 
required  of  him  (r).  Where  the  land  only  is  cliarged,  so  that  the 
charge  is  excepted  out  of  the  subject  of  the  devise  and  the  devisee 
is  to  take  nothing  until  it  is  satisfied,  this  rule  does  not  ajDply, 
and  the  charge  then  affords  no  inference  as  to  the  estate  or 
interest  intended  (s).  An  estate  devised  for  life  or  in  tail  cannot 
be  enlarged  into  a  fee  under  the  above  rule  (t). 

Devise  in  Devises  to  trustees  are  now  regulated,  as  to  the  estate  taken, 

^^^"'  by  the  Wills  Act,  1837,  (which  does  not  extend  to  any  will  made 

before  1  January,  1838,)  with  the  result,  it  seems,  that  where 
the  estate  is  not  certainly  defined,  they  presumptively  take  a  fee 
simple.  Sect.  30  enacts  that  a  devise  of  real  estate  (other  than 
a  presentation  to  a  church)  to  any  trustee  or  executor  shall 
be  construed  to  pass  "  the  fee  simple  or  other  the  whole  estate  or 
interest  which  the  testator  had  power  to  dispose  of  by  will  in 
such  real  estate,  unless  a  definite  term  of  years,  absolute  or 
determinable,  or  an  estate  of  freehold,  shall  thereby  be  given  to 
him  expressly  or  by  implication."  And  sect.  31  enacts  "  That 
where  any  real  estate  shall  be  devised  to  a  trustee,  without  any 
express  limitation  of  the  estate  to  be  taken  by  such  trustee,  and 
the  beneficial  interest  in  such  real  estate,  or  in  the  surplus 
rents  and  profits  thereof,  shall  not  be  given  to  any  person  for 
life,  or  such  beneficial  interest  shall  be  given  to  any  person  for 
life,  but  the  purposes  of  the  trust  may  continue  beyond  the 
life  of  such  person,  such  devise  shall  be  construed  to  vest  in  such 
trustee  the  fee  simple,  or  other  the  whole  legal  estate  which  the 
testator  had  power  to  dispose  of  by  will  in  such  real  estate,  and 
not  an  estate  determinable  when  the  purposes  of  the  trust  shall 
be  satisfied." 

Prior  to  the  above  enactments  a  devise  to  trustees  and  their 
heirs  in  trust  for  a  beneficiary  to  whom  an  estate  was  given 
without  words  of  limitation  was  construed  as  conferring  an 
equitable  estate  commensurate  with  the  legal  estate,  namely,  a 
fee ;  but  where  there  was  an  express  limitation  of  the  equitable 

(?■)  Lloyd  ¥.  Jackson,  L.  R.  2  Q,  B.  L.  J.  C.  33(». 

20!);  Plcfiwell  v.  Spencer,  L.  R.  7  Ex.  (0   Goodfitlex.  E(Jmn>uls,7  T.n.GSo  ; 

1(15  ;  41  L.  J.  Ex.  73.  Benn   v.  Slater,  5    T.  R.  535  ;    Doe  v. 

(.«)  Doe  V.  GarlicU.  14  M.  &  W.  698  ;  Owens,  1  B.  &  Ad.  818, 
Burton  v.  Powers,  3  K.  &  J.   170  ;  26 
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estate  for  life,  a  devise  of  the  fee  to  trustees  was  restricted  by 
implication  to  the  continuance  of  the  trust,  unless  the  context 
required  a  diiYerent  construction  (»). 


Section  II.     Fee  Tail. 

§  1.     Tho  limitation  of  a  fee  tail  in  conveyances. 
§  2.     The  limitation  of  a  fee  tail  in  wills. 

§  1.     The  Limitation  of  a  Fee  Tail  in  Conveyances. 

Fee  tail — general — special — male. 

Words  of  inheritance  necessary — heirs — issue,  etc. 

Words  of  procreation  necessary — "heirs  of  the  body" — "begotten"  and 

"to   be   begotten" — "heirs"  with   limitation   over  upon   failure   of 

"  heirs  of  the  body  " — statutory  equivalents. 
Limitation  of  estate  in  special  tail — in  tail  male  or  female — limitation  to 

"  heirs  male." 
Rule  in  Shellci/s  case  applied  to  limitations  to  "  heirs  of  the  body." 
Limitation  to  heirs  of  the  body  as  purchasers — rule  in  Mandcvilles  case — 

meaning  of  ''  heir  male  of  the  body "'  as  words  of  purchase. 
Limitation  of  estates  tail  in  copyholds. 

A  fee  tail  is  an  estate  of  inheritance  restricted  in  descent  to  a  Fee  tail. 
particular   line   of   issue ;  there  are  different  kinds  of  fee   tail 
according  to  the  differences  of  restriction  : — a  fee  tail  general  is  General 
heritable  b}^  all  the  issue ; — a  fee  tail  special  is  heritable  only  by  Special, 
the  issue  by  a  specified  person  ; — a  fee  tail  male  is  restricted  in  ji^le  or 
descent  to  issue  of  that  sex  ;  and  the  descent  must  be  traced  fe^^^aie. 
wholly   through  males,  so  that  the  male  issue  of  females   are 
excluded,  as  well  as  all  female  issue ; — so  likewise  with  a  fee  tail 
female  (a). 

Thus,  land  may  be  limited  to  a  man  for  an  estate  in  tail  male 
with  remainder  to  him  for  an  estate  in  tail  female; — or  it  may 
be  limited  in  tail  male,  with  remainder  to  him  in  tail  general ; — 
and  under  the  latter  limitations  all  his  issue  may  inherit ;  under 
the  former  limitations  all  the  female  issue  of  males  and  all  the 
male  issue  of  females  would  be  excluded  (b). 

In  conveyances  at  common  law  a  fee  tail  general  is  limited  by  Words  of 
the  words  "  to  A.  and  to  the  heirs  of  his  body,"  whether  the  limita-  inheritance 

*'  '  necessary  to 

tion  be  in  express  words,  or  incorporated  by  words  of  reference,  create  estate 

tail — heirs. 
(«)  Cliallenyer  v.  Shepherd,  8  T.  R.       Knightly,  8  Ch.  D.  73G  ;  17  L.J.  C.  87L 
597  ;    Doe  v.  Mcholls,  1   B.  &  C.  3GG  ;  (a)  Co.  Lit.  IS  b  et  seq.,  377  a. 

Blagrarc  v.  Bla/jnivr,  i  Ex.  550  ;  19  (b)  Co.  Lit.  25   b,   377  a.     See  ante, 

L.  J.  Ex.  Hi  ;  Baker  v.    White,  L.  R.       p.  28. 
20  Eq.  16G  ;  -il  L.  J.  C.  651  ;   Yarrow  v. 

L.P.L.  K 
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Limitation  to 
issue,  etc. 


"Words  of  pro- 
creation— 
"  heirs  of  tlie 
bodv." 


Heirs  "  begot- 
ten," or  "  to  ^ 
be  begotten." 


Heirs  of  tlie 
1)(k1}^  "begot- 
ten," or  "  to 
be  begotten." 

To  -'heirs" 
■\vitli  limita- 
tion over  upon 
failure  of 
"  heirs  of  the 
body." 


The  limitation  to  the  "  heiis  "  is  necessary  to  create  an  estate  of 
inheritance  whether  in  fee  tail  or  in  fee  simple;  "for  every 
estate  tail  was  a  fee  simple  at  the  common  law,  and  at  the 
common  law  no  fee  simple  could  be  in  feoffments  and  grants 
without  the  word  "  heirs  "  (c).  The  limitation  to  A.  and  to  the 
"  heir  "  of  his  body  would  it  seems  have  the  same  effect  as  if  the 
word  "heirs,"  in  the  pliu-al,  were  used  {d). 

"  If  a  man  give  lands  or  tenements  to  a  man  and  to  his  seed, 
or  to  the  issue  or  children  of  his  body,  he  hath  but  an  estate  for 
life  ;  for  that  there  wanteth  words  of  inheritance."  So,  where  a 
man  covenanted  to  stand  seised  to  the  use  of  his  daughter  and 
to  the  issue  of  her  body,  it  was  held  that  she  had  not  an  estate 
tail,  but  for  life  only  (e). 

And  in  the  limitation  of  a  fee  tail  it  is  necessary  to  add  "  of 
the  body,"  in  order  to  denote  and  restrict  the  inheritance  by  the 
issue  ;  but  those  words  may  be  supplied  by  other  equivalent 
words  of  procreation.  "  If  lands  be  given  to  a  man,  and  to  his 
heirs  which  he  shall  beget  of  his  wife,  or  to  a  man  et  hceredibus 
de  came  sua,  or  to  a  man  et  hceredibus  de  se ;  in  all  these  cases 
these  be  good  estates  in  tail,  and  yet  these  words  de  corporc  are 
omitted"  (/). 

A  limitation  to  a  man  and  to  his  "heirs  lawfully  begotten,"  it 
is  said,  creates  a  fee  simple  for  want  of  restriction  to  the  issue, 
the  words  "lawfully  begotten"  not  being  referred  to  the 
ancestor ;  but  to  a  man  and  the  "  heirs  of  him  {i.e.  by  him) 
lawfully  begotten"  would  create  an  estate  tail  {cj).  The  con- 
struction of  the  words  "heirs  of  the  body  "  as  words  of  limita- 
tion, is  not  restricted  by  adding  the  word  "begotten"  in  the 
past  tense,  or  "  to  be  begotten  "  in  the  future  tense  Qi). 

The  limitation  "to  A.  and  to  his  heirs,"  with  a  limitation 
over  **  upon  failure  of  the  heirs  of  the  body  of  A.,"  or  of  his 
issue,  to  B.  creates  an  estate  tail  in  A. ;  the  word  heirs  in  the 
limitation  to  A.  is  construed  according  to  the  limitation  over  to 
mean  "  heirs  of  the  body,"  and  the  limitation  over  operates  as 
a  remainder  (i)- 


((')  Co.  Lit.  20  a.  20  h.  See  ante, 
pp.  24,  119. 

(rZ)  Co.  Lit.  22  a  ;  Bi chard s  v. 
JJcrqavenny  (^Lady'),  2  Vern.  324. 

(e)  Co.  Lit.  20  b  ;  ^laltejnece  v. 
Fletcher,  Comyn,  457,  and  see  2ier 
Kenyon,  C.  J.,  Due  v.  C'ulUs,  4  T.  R. 
at  p.  299.  As  to  limitations  to  issue  in 
wills,  see^;(«f,  p.  137. 

(/)  Co.  Lit.  20  &  ;  Beresfurd's  Case, 


7  Co.  41  a. 

(jf)  Hargrave's  note  (2)  to  Co.  Lit. 
20  b.  See  Mathews  v.  Gardiner,  17 
Beav.  254. 

(/O  Boe  V.  Ilallett,  1  M.  &  S.  124  ; 
Locke  V.  Bunlup,  39  Ch.  D.  387  ;  57 
L.  J.  C.  1010. 

(/)  Morgan  v.  Morgan,  L.  K.  10  Eq. 
99  ;  39  L.  J.  C.  493.  As  to  the  meaning 
of  "issue,"  ^CQ post,^.  137. 
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The  limitation   to  A.  and  to  the  heirs  of  his  body  by  B.  his  Limitation  of 
wife,   or   to   his   heirs  by  B.,  creates  an  estate  in  special  tail  speda/taii. 
restricted  to  the  issue  of  A.  by  B.  ;  and  if  B.  be  not  his  wife,  it  is 
an   estate  in   special   tail   by  reason  of  the  possibility   of   her 
becoming  so  (k). 

The  limitation  "to  A.  and  to  his  heirs  males  of  his  body"   Limitation  of 

^  .      estate  in  tail 

creates  an  estate  tail  male.     So,  a  limitation  to  A.  and  to  his  male,  etc. 
heirs  females  of  his  body  creates  an  estate  tail  female  (/). 

Gifts  to  a  man  and  to  the  heirs  of  his  body,  or  in  tail  general, 
and  gifts  in  special  tail  to  a  man  and  his  wife  and  the  heirs  of 
the  bodies  of  the  same  are  specified  in  the  statute  De  donis,  by 
which  estates  tail  are  constituted  ;  other  estates  tail  as  the  above 
in  tail  male  or  female  are  taken  to  be  so  by  the  equity  of  the 
statute  [III). 

A  limitation  "  to  A.  and  to  his  heirs  males,"  or  "  to  A.  and  to  Limitation  to 
his  heirs  females,"  creates  an  estate  in  fee  simple,  because  it  heirs  niaie. 
contains  no  restriction  to  a  particular  line  of  issue;  it  is  not 
limited  by  the  gift  of  what  body  the  issue  male  or  female  shall 
be.  Inheritance  by  heirs  general  cannot  be  restricted  to  one  sex, 
therefore  the  words  males  and  females,  having  here  no  legal 
import,  are  rejected,  and  all  the  heirs,  female  as  well  as  male, 
may  inherit  (n). 

By  sect.  51  of  the  Conveyancing  and  Law  of  Property  Act,   statutory 
1881,  the  words  "in  tail,"  "in  tail  male,"  or  "in  tail  female"  ^^"'^aients. 
may  now  be  substituted  in  a  deed  for  technical  ex[)ressions. 

The-  rule  in  Sliellei/'s  case,  already  noticed  in  its  application  to   To  A.  for  life 

,    '  .       ,,  ,.  J        !•      -i    .•  i.  with  remain- 

limitations    "  to  the  heirs,      applies  also   to   limitations  to   an  ,ier  to  heirs  of 
ancestor  for  life  followed  bv  limitations    "  to  the  heirs  of  his  his  body.— 

liule  in 

body,"  or  "  to  the  heirs  male  of  his  body"  or  other  like  terms,   ^^hcllci/'s  case. 
signifying  that  his  issue  are  to  take  in  the  succession  of  an  entail ; 
the  words  "  heirs  of  the  bod}^"  or  other  words  of  succession  are 
then  referred  to  the  estate  of  the  ancestor  as  words  of  limitation, 
vesting  in  him  an  estate  tail  (o). 

But  if  an  estate  be  limited  in  terms  to  the  "  heirs  of  the  body  "  Limitation  to 

or  "heirs  male  of  the  body,"    etc.,  of  a  person,  without   any  body,"  etc.,  as 

preceding  estate  being  given  to  the  ancestor  to  which  those  terms  P^i'dasers. 
can  be  referred  as  words  of  limitation,  they  must  l)e  taken  as 

(70  Co.  Lit.  20  b  et  scq.  8    B.   &   C.   497.     "  For   no    man    can 

(0  Co.   Lit.  24  b  et   seq.     Sec    Har-  institute  a  new  kind  of  inheritance  not 

grave's  note  (I)  Co.  Lit.  25  a.  allowed  by  law."     Co.  Lit.  13  a. 

Qii)  Co.   Lit.  24  a  et  spq.     As  to  the  ((()  iiee   (Uite,   pp.    24.    121  ;    Fearne, 

limits  of  the  equity  of  the  statute,  see  C.    li.  28;    Philips  v.  Bryilgcn,  3  Ves. 

Co.  Lit.  27  a.  120,  the  like  with  limitations  of  equi- 

(»)  Co.  Lit.  27  a,  b  ;  Doe  v.  Martyn,  table  estates. 

K   2 
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Rule  ill 
^landerllle' s 
case. 


Meaning  of 
"  heir  male  of 
the  body  "  as 
■words  of 
purchase. 

General  rule 
that  heir 
means  the 
very  heir. 


words  of  purchase,  or  a  designation  of  the  purchaser ;  they  then 
convey  an  estate  of  inheritance  in  tail  to  the  person  answering 
the  description  of  heir  of  the  body  or  heir  male  of  the  body  of 
the  ancestor  named  without  further  words  of  limitation  {p). 

By  a  rule  of  law  laid  down  in  Mcindecille's  case,  the  words 
have  a  further  special  effect  in  rendering  such  estate  descendible 
as  if  the  ancestor  named  had  been  the  purchaser  and  had  taken 
the  estate  tail  {q).  Thus,  a  devise  in  the  terms  "  to  the  right 
heirs  of  my  grandfather  deceased  by  his  second  wife  also  deceased 
for  ever  "  was  held,  according  to  the  above  rule,  to  create  an 
estate  in  tail  special  descendible  from  the  grandfather  (/). 

The  Inheritance  Act,  1833,  s.  4,  enacts  "  that  when  any 
person  shall  have  acquired  any  land  by  purchase  under  a  limita- 
tion to  the  heirs  or  to  the  heirs  of  the  body  of  any  of  his 
ancestors  (in  an  assurance  executed  after  31st  December,  1833,) 
— such  land  shall  descend,  and  the  descent  thereof  shall  be 
traced  as  if  the  ancestor  named  in  such  limitation  had  been  the 
purchaser  of  such  land."  This  enactment,  so  far  as  it  extends 
to  limitations  to  "heirs  of  the  body,"  seems  to  be  merely 
declaratory  of  the  common  law  as  laid  down  in  Mandcville's  case ; 
it  extends  the  same  rule  to  limitations  to  "heirs,"  rendering  the 
estate  of  the  heir  as  purchaser  descendible  as  if  the  ancestor  had 
been  the  purchaser  (s). 

The  words  "  heir  male  of  the  body  "  or  "  heir  female  of  the 
body  "  used  in  deeds  as  words  of  purchase  mean  the  heir  in 
special  tail  male  or  female,  that  is  to  say,  the  heir  of  the  body 
traced  through  males  or  females  exclusively  (0- 

The  doctrine  laid  down  by  Coke  was  that  such  expressions 
describing  a  purchaser  should  be  construed  (according  to  the 
general  doctrine  that  "  heir  "  means  the  very  heir,)  in  the  strict 
meaning  of  heir  of  the  body,  that  is,  heir  in  tail  general,  with 
the  superadded  condition  of  being  a  male  or  female  ;  and  accord- 
ingly he  puts  the  case,  "  if  A.  have  issue  a  son  and  a  daughter, 
and  a  lease  for  life  be  made,  the  remainder  to  the 
heirs  females  of  the  body  of  A.  A.  dieth,  the  heir  female 
(daughter  ?)  can  take  nothing,  because  she  is  not  heir  ;  for  she 
must  be  both  heir  and  heir  female,  which  she  is  not,  because 
the  brother  is  heir"(u). 


Cp)  See  ante,  p.  121  ;  Co.  Lit.  26  h. 

(^)  Mandecllle's  Case,  Co.  Lit.  20  I  ; 
Fearne,  C.  K.  44,  80.  See  Allgood  v. 
Blalie,  L.  R.  7  Ex.  339  ;  L.  R.  8  Ex. 
160  ;  42  L.  J.  Ex.  101. 

(r)   Venwii  v.  Wright,  7  H.  L.  C.  35  ; 


28  L.  J.  C,  198. 

(.v)  Muorc  V.  Slmliin,  31   Ch.   D.  95  ; 
55  L.  J.  C.  305.     See  ante,  p.  121 . 

(Ji)  See  ante,  p.  122. 

{ii)  Co.  Lit,  24  a. 
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But  this  doctrine  is  inconsistent  with  the  \Yell  acknowledged   "^^t  applied 

,.,,,.,  .  T  .,     to  heir  male 

rule  in  Mandeville' s  case  as  applied  to  the  like  expressions,  and  it  of  the  body, 
has  been  conclusively  rejected.  Thus,  under  a  limitation  to  the 
heirs  female  of  the  body  of  A.,  a  daughter  being  the  heir  in  tail 
female  was  held  to  be  entitled  as  against  the  daughter  of  a 
deceased  son  who  was  very  heir  of  the  body  and  a  female  ; 
and  the  objection  that  the  former  did  not  answer  the  description 
in  toto  was  clearly  overruled  (.r). 

The  general  rule  has  been  broken  in  upon  only  with  respect 
to  words  descriptive  of  heirs  in  tail ;  and  the  words  "  heirs  male  " 
or  "heirs  female  "  used  in  deeds  to  designate  the  purchaser  are 
construed  strictly  to  mean  the  person  answering  the  double 
description  of  very  heir  and  a  male  or  female  (?/). 

Copyholds  in  some  manors  may  be  entailed  by  special  custom,  Limitation  of 
and,  subject  to  the  custom,  limitations  to  a  person  and  to  the  copyholds'. 
heirs  of  his  body  or  in  like  terms,  would  be  construed  to  create 
estates  tail  corresponding  to  the  estates  created  by  the  like  limita- 
tions of  lands  of  freehold  tenure.  Such  limitations,  if  applied  to 
copyholds  in  manors  wherein  there  is  no  custom  of  entail,  are 
construed  according  to  the  rules  of  common  law,  under  which,  as 
the  statute  De  donis  does  not  apply  to  lands  of  customary 
tenure,  they  create  fees  simple  conditional  upon  issue  (^).  The 
trust  or  equitable  estate  of  a  copyhold  follows  the  legal  estate, 
and  cannot  be  entailed  where  the  legal  estate  cannot  (a). 

(.(,')   Giuidtltlc  V.  L'urfrnxhaiv,  Feariie,  (//)  Anfr,   p.    122  :    j"^''    ^^rke,    B., 

Cent.  .Rem.  Ap.  570  ;  and  see  WiU.s  v.  Wrirjhtson.  v.   Mantulay,   14   M.    &  W. 

Palmer,  5  Burr.  2i)27  ;  1  W.    Bl.  687  ;  231;  15  L.J.  Ex.  121. 

where    the  opinion   of    the   court   was  (-)  Doe  v.    Chirk,  5  B.  &  Aid.  458  ; 

expressed  to  the  same  effect  as  to  the  Doe  v.  Sinipso/t,  8  Man.  ic  G.  929. 

estate    taken    by   purchase    under    the  («)  PuUen.   v.    Mlddleton    {Lord'),   9 

limitation  in  a  deed  to  the '•  heir  male  Mod.  483. 
of  the  body  of  A." 


-=<a  ^     tHA/t^   .  *.CLuJ    -f^JUJ.    X  X-  /-    . 
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§  2.     The  Limitation  of  a  Fee  Tail  in  "Wills. 

§§  1.     Limitations  to ''heirs  of  the  body,"  etc. 
§§  2.     Limitations  to  "  issue,"  "  children,"  etc. 

§§  1.     Limitations  to  "Heirs  of  the  Body,"  etc. 

Devise  to  heirs  of  the  body,  etc.,  as  words  of  limitation — to  ''  heirs  male  " 

— to  heirs  with  devise  over  upon  failure  of  heirs  of  the  body — to  heirs 

with  devise  over  to  person  capable  of  being  heir. 
Rule  in  Shelley's  case — limitation  to  heirs  of  the  body  implied  from  devise 

over  upon  failure  of  such  heirs. 
Devise  to  '■  heirs  of  the  body,"  etc.,  with  additional  words  of  limitation. 
Devise  to  "  heirs  of  the  body,"  etc.,  with  words  of  distribution  superadded. 
Devise  to  "  heirs  of  the  body,"  etc.,  as  devisees — meaning  of  "  heirs  of  the 

body  "  as  devisees. 

Devise  to  ^  clevise  by  will  to  A.  and  "  to  the  heirs  of  his  body  "  creates 

"heirs  of  the  an  estate  tail  general  in  the  devisee,  the  words  "  to  the  heirs  of 

wwdsof    ''  l^is  body  "  being  presumptively  used  as  words  of  limitation  with 

limitation.  the  same    technical    effect   as  in  deeds  (a).     A  devise  to  A.   or 

heiit'of'his'^  the  heirs  of  his  body  is  construed  with  the  same  effect  {h).     A 

body.  devise  to  A.  and  "to  the  heir  of  his  body"   (in  the  singular) 

To  A.  and  the  presumptivelv  has  the  same  effect  and  gives  an  estate  tail  to 

'•  heir  "  of  his     . 
body.  A.  (c). 

To  A.  and  his       ^  devise  to  A.  and  to  his  "  heirs  lawfully  begotten"  creates  an 

heirs  lawfully  estate  tail,  begotten  hy  him  being  understood  (d). 

„°.      \  ,  .        A  devise  to  A.  and  his  "heirs  male"  or  "heirs  female," — 

To  A.  and  his  _         _  _  '      _ 

"heirs  male,"  a  limitation  which  in  a  deed  would  create  a  fee    simple, — pri- 

^  ^'  marily  confers  an  estate  in  tail  male  or  female,  as  the  case  may 

be  ;  and  the  same  construction  would  be  put  upon  the  phrase 

"  heir  male  "  or  "  heir  female  "  in  the  singular  {e). 

To  A.  and  his       A  devise  to  A.  and  his  heirs,  vfith  a  devise  over  upon  failure  of 

heirs  with        ^j^g  heirs  of  his  body,   creates  an  estate  tail  in  A. ;  the  word 

devise  over  on  .         '      .       ,     .  i    •       t  i        ,       i      • 

failure  of         "  heirs  "  m  the  prior  devise  being  explained  by  the  devise  over  to 

body^^  ^^'^      mean  "  heirs  of  the  body  "  (/).     So,  a  devise  to  A.  and  his  heirs, 

with  a  devise  over  upon  failure  of  his  "  heirs  male,"  creates  an 

(«)  See  ante,  p.  129.  (e)  Hayes  v.  Foorde,  2  VV.  Bl.  698  ; 

(J)  Harris  v.  Daris,  1  Coll.  416.    See  Doe  v.  Colymr,  11  East,  548  ;  Lewthicaite 

Greemoay  v.   Greeincay,  2  De  G.  F.  &  v.  Thumpson,  36  L.  T.  910.     See  Dennr. 

J.  128.  Slater,  5  T.  R.  335  ;  Doe  v.  Eadey,  1 

((•)  Duhber  v.   Trollope,  Ambl.   453  ;  C.  M.  &  R.  823. 

White  V.  ColUns,  Com.  301.  (/)  Tracy  v.  Glover,  cit.  3  Leon.  130. 

(d)  Kanfan   v.   Legh,   7   Taunt.  85  ;  See  as  to  a  devise  over  upon  failure  of 

Good  V.  Good,  7  E.  k  B.  295.  issue,  jwst,  p.  138. 


oxAjc^Oi/**^,    S^'&Oiy^,  J^-et^J^Ac'.   H^CoS , 
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estate  tail ;  the  words  "  heirs  male  "  in  a  will  being  construed,  as 
above  stated,  to  be  equivalent  to  "  heirs  male  of  the  body  "  {((). 

A  devise  to  A.  and  his  heirs,  and  upon  failure  of  heirs  of  A.  to  To  A.  and  his 
a  person  who  is  capable  of  being  heir  of  A.,  creates  an  estate  tail  ^'eus.and 

i  '-  "^  .  .  upon  fatlure 

in  A. ;  but  if  the  devise  over  upon  failure  of  hen*s  of  A.  were  to  a  of  heirs,  over, 
stranger,  it  would  be  simply  void  as  being  a  remainder  limited 
after  a  fee  simple  Qi). 

The  rule  in  Shelley's  case  is  applied  to  wills,  so  that  a  devise  to  A.  Rule  in 
for  life,  followed  by  a  devise  to  the  hen-s  of  his  body,  or  his  heirs   Devis^tf  t'o^ir' 
male,  or  any  equivalent  limitation,  creates  an  estate  tail  in  A.,  f-Tiifefoi- 
by  referring  the  limitations  to  the  heirs  to  the  preceding  devise  devise  to 
to  the  ancestor  according  to  the  rule(i).     So  a  devise  to  A.  for  "heirs of  tlie 
life  followed  by  a  devise  to  the  "  heir  of  his  body,"  in  the  singular, 
is  construed  to  create  an  estate  tail  in  A.  (k). 

So,  a  devise  to  A.  for  life,  with  a  devise  over  u^^on  failure  of  To  a.  for  life 
the  "  heirs  of  his  body  "  or  the  "  heirs  male  of  his  body  "  or  his  ;y,i|.r  ypo? 
"heirs  male,"  creates  an  estate  tail,  general    or  male,  in  A.;   taiureof 
there  is  implied  an  intermediate  limitation  to  the  heirs  of  the  body, 
body,  or  the  heirs  male  of  the  body,  which  is  referred  to  the  pre- 
ceding devise  to  A.  under  the  rule  in  Shelley's  case  (l). 

Where  words  of  limitation  which  merely  express  the  course  of  ••  Heirs  of  the 
descent  involved  in  the  previous  limitation  to  the  heirs  of  the  ^vo,.fisoT'^ 

body  are  added  to  a  limitation  in  tail,  they  are    inoperative,  limitation 

...,.,    superadded, 
according  to  the  maxim  eiyressio  eorum   qiuc  tacite   vtsiint  itiiui 

operatur.     Thus,  a  limitation  to  the  heirs  of  their  bodies  would 

create    an    estate    tail  {m).     So  also    words     importing    a    fee 

simple  in  the  heirs  of  the  body ;  as  a  devise  to  A.,  or  to  A.  for 

life,  and  to  the  heirs  of  his  body  and  their  heirs  limits  an  estate 

tail  in  A.;  or  the  addition  of  the  words    "for    ever  "    will    be 

referred    to    the    indefinite    continuance  of   the  heritable   issue 

before  mentioned  (it) 

A  devise  to  A.    and    to    the    heirs    of   his    body    "  for   their  Additional 

respective  lives  "  is  an  estate  tail,  the  limitation  for  their  lives  JJ.'iiViatk.u 


(//)  IJciot  \.  Slater,')  T.  li.  ^S5.  (0  1   Jariuan,  Wills,  62U  ;  Hawkii.s, 

(/»)  Niitt'uiqham      v.       Jenninqn,       1  Wills,  2U0.     See   Griiusoii  v.  Bowui/nj, 

P.   Wms.    2ii;  Tyte   v.    Willh,  "Cas.    t.  4  Drew.  12."). 

Talb.  1  ;    Ware  v.  C<nt7i,  10  B.  &  C.  43:5  ;  (///)  Roe  v.  Bedford,  4  M.  &  S.  3(;2  ; 

Re  WaiKjh,  [11)03]  1   Ch.  744  ;   72  L.J.  Louylax  v.   Congreve,  4  Biiig.  N.  C.  1  ; 

C,  586.  1  Beav.  59. 

(0  Shelley  s  Case,  1   Co.  93  h  ;  Tad.  (?0  .\ash  v.   Coates,  3  B.  &  Ad.  83H  ; 

L.  C.  Conv.  332;  Fetherston  \.  Fethrr-  J  ernu>i  v.   Wright,   7   H.   L.  C.  35;  2S 

»ton,   3  01.  &  F.  (57  ;    Van    Grntten   v.  L.  J.  C.  I!i8.     See   Fearne,  Coiit.  Keiii. 

Foxwell,    [1897]    A.    C.    658;  66  L.  J.  183,  and  see ^^m- Lord  Manstield,  Z'-zr/e 

Q,  B.  745.  V.  Stevens,  Dougl.  324. 

(A:)  Dnhier  v.  'I'rollope,  Ainbl.  453, 


rejccietl. 
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Heirs  of  the 
body  with 
words  of 
distiibution 
superadded. 


expressing  merely  the  necessary  restriction  of  their  successive 
enjoyment  of  the  inheritance  (<>).  And  it  seems  that,  generally 
speaking,  additional  words  of  limitation  which  in  effect  would 
alter  the  course  of  descent  must  be  rejected  as  repugnant  to  the 
previous  limitation  to  the  heirs  of  the  body(7j). 

Also,  words  of  distribution  superadded  to  the  limitation  to 
the  heirs  of  the  body  importing  that  they  are  to  take  con- 
currently and  not  successively,  as  in  a  devise  to  A.  and  to  the 
heirs  of  his  body  in  equal  sliares,  are  rejected  as  being  repug- 
nant to  the  estate  conveyed  by  that  limitation  {q). 


Devise  to 
'■heirs  of  the 
body,"  etc. — 
as  devisees. 


"  Heir  "  of  the 
body. 


"  Heir  of  the 
body  "  with 
words  of  limi- 
tation. 


To  heir  of  the 
body  for  life. 


"  Heirs  of  the 
body  "  quali- 
fied by  the 
context  of  the 
will. 


But  the  words  "  heirs  of  the  body  "  or  "  heirs  male  of  the 
body  "  or  "  heirs  male  "  or  like  words  may  be  used  in  a  will 
as  words  of  purchase  to  designate  the  devisee ;  as  where  there 
is  no  devise  to  the  ancestor  to  which  they  can  be  referred. 
And  in  such  case  they  have  the  same  effect  as  the  like  words 
in  a  deed  in  conveying  an  estate  tail  descendible  as  from  the 
ancestor  according  to  the  rule  in  Mandeville's  case.  And  it  seems 
that  the  words  "  heir  of  the  body,"  or  "  heir  male,"  in  the 
singular  number,  used  alone  as  words  of  purchase  would  operate 
as  nomina  coUectiva  to  confer  an  estate  tail  with  the  like  effect  (r). 

The  words  "  heir  of  the  body  "  or  "  heir  male,"  in  the  singular 
number,  used  with  the  words  of  limitation  superadded,  become 
words  of  purchase  designating  the  devisee,  although  there  be  a 
preceding  devise  to  the  ancestor,  as  where  lands  were  devised 
to  A.  for  life  and  after  to  the  next  heir  male  of  A.  and  the  heirs 
male  of  the  body  of  such  next  heir  male  ;  or  where  lauds  were 
devised  to  A.  for  life,  followed  by  a  devise  to  the  heir  male  of  his 
body  and  the  heirs  of  such  heir  male  (.';) .  And  where  lands  were 
devised  to  A.  for  life,  and  after  his  death  to  the  heir  male  of  his 
body,  daring  the  term  of  his  life,  it  was  held  that  A.  took  an  estate 
for  life  only  and  not  an  estate  tail  and  that  the  heir  male  of  his 
body  took  as  devisee  an  estate  for  life  (0- 

The  words  "  heirs  of  the  body,"  "  heirs  male,"  or  the  like  may 
also  be  made  words  of  purchase  by  descriptions  superadded, 


(«)  Htifjo  V.  ^]'illiams,  L.  K.  1-1  Eq. 
224  ;  41  L.  J.  C.  G61.  See  Pedder  v. 
Hunt,  18  Q.  B.  D.  565,  and  see  a7ite, 
p.  23. 

(yj)  Pu't-Mrn  v.  Ylcltern,  5  East,  548  ; 
Doe  v.  Goldsmith,  7  Taunt.  20'J.  See 
Jordan  v.  Adams,  9  C.  B.  N.  S.  483  ;  30 
L.  J.  C.  P.  161. 

(c/)  Doe  V.  Featherstone,  1  B.  &  Ad. 
876  ;  Jesson  v.  Wright,  2  Bligh.  1. 


(/•)  ManderiVe's  Case,  Co.  Lit.  26  h  ; 
Fearne,  C.  R..  82,  n.  {p) ;  Wills  v. 
Palmer,  5  Burr.  2615.  See  Roe  v. 
Quartley,  1  T.  R.  68U. 

(.v)  Arcliers  Case,  1  Co.  66  ;  Willis  v. 
Jliscox,  4  My.  &;  Cr.  lt»7  ;  Cliamherlayne 
V.  Chamherlayne,  6  E.  &,  B.  625  ;  25 
L.  J.  Q.  B.  187,  357. 

(0  White  V.  Collins,  Com.  2S9 ; 
Pedder  v.  Hind,  18  Q.  B.  D.  565. 
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qualifying  the  meaning  of  the  term  heirs,  or  by  expressions  showing 
the  intention  to  use  it  in  a  particular  sense  ; — as  heir  male  of  the 
testator's  name,  heir  oi  the  hody  now  Uring  (u).  And  "heirs  of 
the  body  "  have  been  construed  to  mean  children  by  reason  of 
the  will  referring  to  the  ancestor  as  their  "  father  "  (x). 

The  designation  of  the  devisee  as  "  heir  male  of  the  l)ody,"  or  Meaning  of 
"  heir  male  "  points  to  the  heir  male  of  the  body  in  the  course  of  ^he  body," 
entail,  i.e.,  the  heir  of  the  body  traced  through  males,  and  not  to  ^j'^-'^^^jj^gg'^^ 
the  heir  general  of  the  body  being  a  male  (i/). 


§§  2.     Limitations  to  "Issue,"  "Children,"  etc. 

Devise  to  "  issue,"  as  word  of  limitation— to  A.  and  his  issue— to  A.  for  life 

and  after  his  death  to  his  issue. 
Devise  to  A.  and  his  heirs  with  devise  over  upon  failure  of  issue— to  A.  for 

life  with  devise  over  upon  failure  of  issue— upon  failure  of  issue  at 

death — to  testator's  heir,  upon  failure  of  issue  of  A. 
Meaning  of  phrases  "die  without  issue,"  etc.,  in  wills  made  before  1838— 

construction  under  the  Wills  Act,  1837. 
Devise  to  "  issue  "  as  devisees— devise  to  issue  with  words  of  limitation 

and    distriiiution    superadded— meaning    of  "issue"   as    devisees- 
application  of  the  rule  in  Mandeville's  case. 
Devise  to  "children  "  as  word  of  limitation — rule  in  WiUVs  case — "  sons " 

as  word  of  limitation — "family." 

The  word  "  issue  "  in  its  general  meaning  extends  to  all  lineal 
descendants  indefinitely,  without  any  reference  to  inheritance. 
The  only  mode  of  giving  legal  effect  to  the  word  in  this  indefinite  Devise  to 
extension,  is  to  construe  it  as  a  word  of  limitation  equivalent  to  oj^Jj^jfitaUon! 
the  words  "  heirs  of  the  body,"  which  include  all  issue,  but  as 
taking  successively  by  descent.  Hence  a  devise  to  A.  and  "  his 
issue  "  is  so  construed,  and  creates  an  estate  tail  general  in 
A.  ;  unless  it  appear  from  the  context  to  be  restricted  to  issue  of 
a  certain  degree,  as  children,  or  to  issue  existing  at  a  given 
time,  as  at  the  death  of  a  person,  or  to  have  some  other  meaning 
inconsistent  with  an  estate  tail ;  in  which  cases  it  must  betaken 
as  a  word  of  purchase  designative  of  the  devisees  intended  {a). 

(?/)  Burchett  v.    Durdant,    2   Vent.  Beav.  38,  S.  C.  nom.  i//!«wrf  v.  Warwicli, 

311;   Wrig/itsonx.  MucanUnj,  14  M.  &  HO  L.  J.  C.   507.      Coke's  rule   to   the 

W.  214  ;  15  L.  J.  Ex.  121  ;  heir  male  of  contrary  is,  so  far,  not  law.     See  ante, 

the    body    begotten    of    an    European  p.  132. 

woman,  see  Willis  v.  Hiscox,  \  M.  &  C.  (a)  See  various  definitions  of  the  word 

197,  201.  "  issue."     Lees  v.  Moselcy,  1  Y.  &  C.  Ex. 

{x)  Jordan  v.  Adams,  9  C.  B.  N.  S.  5s9  ;  Sloter  v.  Uuntjerfield,  1.5  M.  &  W. 

483  ;  30  L.  J.  C.  P.  161.     See  Bight  v.  2G3  ;    Wuodhuusc  v.  Herrich.  1   K.  A:  J. 

Creher,  .5  B.  &  C.  8fi6.  3.i2  ;  AlJqood  v.  Blake,  L.  R.  7  Ex.339  ; 

(y)  Doe  V.   Angdl,  9  Q.  B.   328;  15  Morqan  v.  r/ionias,  9  Q.  B.  D.  183;   51 

L.  J.  Q.  B.  193  ;  Lywood  v.  ICunher,  29  L.  J.  Q.  B.  550. 
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To  A.  and  his 
issue  living  at 
his  death. 


To  A.  for  life 
and  after  his 
death  to  his 
issue. 


The  construction  is  quite  independent  of  the  fact  of  there 
being  or  not  being  issue  of  the  devisee  living  at  the  date  of  the 
\\i\\,  or  at  any  other  period  (Z>). 

A  devise  to  A.  and  his  issue  lirinr/  at  liis  death  was  held  to 
create  an  estate  tail,  because  by  such  construction  only  could 
the  issue  become  entitled,  the  devise  purporting  to  be  immediate. 
Had  the  devise  been  to  A.  for  life,  with,  remainder  to  the  issue 
living  at  Jiis  drath,  they  would  have  taken  a  contingent  remainder 
by  purchase  as  devisees  (c). 

A  devise  to  A.,  or  to  A.  for  life,  followed  by  a  devise  in 
remainder  or  after  his  death  "  to  his  issue,"  gives  A.  an  estate 
tail  according  to  the  rule  in  Shelley's  case  {d). 


To  A.  and  his 
heirs  with 
devise  over  on 
failure  of 
issue. 

Devise  over 
upon  failure 
of  issue  of 
heir  of 
testator. 


To  A.  for  life 
with  devise 
over  upon 
failure  of 


Devise  over 
upon  failure 
of  issue  at 
death. 


A  devise  to  A.  and  his  heirs,  with  a  devise  over  upon  failure 
of  the  issue  of  A.  indefinitely,  that  is,  at  any  time,  creates  an 
estate  tail  in  A. ;  the  word  heirs  being  explained  by  the  devise 
over  to  mean  issue  or  heirs  of  the  body  {e).  Upon  the  same 
principle  a  devise  over  upon  the  indefinite  failure  of  issue  of 
the  heir  of  the  testator  creates  an  estate  tail  in  the  heir, 
as  it  imports  that  the  inheritance  is  to  be  restricted  to  his 
issue  (/). 

A  devise  to  A.,  or  to  A.  expressly  for  life,  with  a  devise  over 
upon  the  indefinite  failure  of  his  issue  created  an  estate  tail 
in  A. ;  an  intermediate  limitation  to  the  issue  of  A.  being 
implied,  and  the  devise  over  taking  effect  as  a  remainder  {g). 

A  devise  over  ujDon  the  failure  of  issue  at  the  death  of  A.  has 
no  effect  in  enlarging  his  estate  for  life  to  an  estate  tail,  because 
it  accords  with  the  determination  of  such  an  estate  tail  only  in 
the  event  of  A.  dying  without  leaving  issue,  and  not  in  the  event 
of  his  leaving  issue ;  but  it  may,  perhaj)s,  be  held  to  imply  a 
devise  in  the  latter  event  to  the  issue  living  at  his  death,  in  the 
absence  of  any  express  disposition,  otherwise  the  issue  would  be 
unprovided  for  and  the  property  undisposed  of  (//).  The  circum- 
stance of  the  issue  being  unprovided  for  is,  at  least,  a  ground  for 
construing  the  devise  over  on  failure  of  issue,  if  possible,  ta 


,  {}))  Fer  Hale,  C.  J.,  King  v.  MelUiuj, 
1  Vent,  at  p  229.  It  is  oi lierwise  with 
a  devise  ti)  A.  and  his  children.  See 
]f(W.s-  Case,  post,  p.  142. 

(c)  UHlrersity  of  Ojford  v.  CUfton, 
1  Eden,  47:5.  Hee  2  Jariuan,  Wills,  1259, 
questioning  the  decision  ;  and  see  Wild's 
Case,  post  p.  142 

(d)  Ante,\>  rS~) ;  Roddy  \.  Fitzgerald, 
6  H.  L.  r.  82H  ;  Felham  Clinton  v.  ^^ew- 
castle   {Dulip),   [19U8]    A.   C.    Ill  ;    72 


L.  J.  C.  424 

[e)  Fitzgerald  v.  Leslie,  .S  Bro.  P.  C. 
154  ;  DdHsetj  v.  Lansey,  4  M.  &  S.  61. 

(/)   Doe  V.  Walker,'2  Man  &  G.  113. 

[g)  Sunday's  Case,  9  Co.  127  h  ; 
Nachell  v.  Weedinq,  8  Sim.  4  ;  Doe  v. 
Owens,  1  B.  &  Ad.  318. 

(A)  Coltsmann  v.  Coltsmann,  L.  R.  3 
H.  L.  121.  See  per  Hardwicke,  L.  C, 
Lethieiillier  v.  Tracy,  3  Aik.  at  pp.784, 
79(')  ;  Ex  2>.  liogers,  2  Madd.  449. 
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mean  an  indefinite  failure  of  issue,  in  order  to  imply  an  estate 
tail  in  A.  (/). 

It  has  been  suggested  that  a  devise,  upon  the  indefinite  failure  Devise  to  heir 
of  issue  of  A.,  to  the  heir  apparent  or  presumptive  of  the  testator  failure'  of 
would  create  an  estate  tail  in  A.  by  implication,  in  the  absence  issue  of  a. 
of  any  express   devise  to  him,    upon  the  ground  that,  in  the 
analogous  case  of  a  devise  to  the  heir  after  the  death  of  A.,  A. 
takes  an  estate  for  life  by  implication  (A). 

In  wills  made  before  1st  Januarv,  1838,  such  phrases  as   "  if   Cleaning  of 

,      '  .        .  .  ,  .         phrases  "  die 

A.  die  without  issue,  or  without  having  issue,  or  without  leaving  without 

issue,"    or   "for  want  or  in  default,"   or  "on  failure  of  issue  SJbefo;;'" 

of  A.,"  presumptively  import  failure  of  issue  indefinitely  or  at  1838. 

any  period,  and  give  ground  for  the  above  constructions  (/). 

The    meaning;    of     such     phrases,    however,    as     importing  Restrictive 

.  .  1-111      fxpressions, — 

indefinite  failure   of   issue   is    only  presumptive,  and   yields  to  faihue  at 

other  expressions  in  the  will  restricting  the  meaning  to  a  failure  ^^^^'^^■ 

of  issue  at  the  death  of  the  ancestor  or  other  definite  timeO»). 

Where  the  words  in  question  follow  a  devise  to  children,  sons,  or  Failure  of 

, ,  ,  ,         ^  T         i      "  sii<;li     issue, 

a  particular  class  of  issue,  they  may  be  construed,  according  to 

the  prior  objects,  as  meaning  "  such  "  issue  only  {)>). 

By  the  Wills  Act,  1837,  s.  29,  (not  extending  to  wills  made  Construction 

^  ;  J  ^  \  o  ^  under  the 

before  1st  January,  1838,  see  sect.  34,)  it  is  enacted,  "  That  m  any  wills  Act. 
devise  or  bequest  of  real  or  i^ersonal  estate  the  words  'die  tcitJioiit 
issue,'  or  *  die  icitlunit  leaving  issue '  or  '  liave  no  issue,'  or  any 
words  which  may  import  either  a  want  or  failure  of  issue  of  any 
person  in  his  lifetime,  or  at  the  time  of  his  death,  or  an 
indefinite  failure  of  his  issue  shall  be  construed  to  mean  a  want 
or  failure  of  issue  in  the  lifetime  or  at  the  time  of  the  death  of 
such  person  and  not  an  indefinite  failure  of  issue;  unless  a 
contrary  intention  shall  appear  by  the  will  by  reason  of  such 
person  having  a  prior  estate  tail,  or  of  a  preceding  gift  being, 
without  any  implication  arising  from  such  words,  a  limitation  of 
an  estate  tail  to  such  person  or  issue  or  otherwise :  provided  that 
this  Act  shall  not  extend  to  cases  where  such  words  as  aforesaid 
import  if  no  issue  described  in  a  preceding  gift  shall  be  born,  or 
if  there  shall  be  no  issue  who  shall  live  to  attain  the  age  or 
otherwise  answer  the  description  required  for  obtaining  a  vested 
estate  by  a  preceding  gift  to  such  issue." 

(/)  BVinston  v.  Warhnrton,  2  K.  &  J.  (iii)  Porter  v.  Bnndln/,  3  T.  R.  143 

100  ;  -2.")  L.  J.  C.  lt;8.  Dae  v.  i''r(«^3  B.  &  Aid.  546.   See  O'Us- 

(/.•)   1  Jarnian,  520.     See   (iartJi/icr  x.  maim  v.  Coltsmmm,  L.  R.  3  PL  L.  121. 
Sheldon,  Vaugh.  259.  («)  Morgan    v.   Thomas,   1)    Q.    B.    D. 

(/)   Forth  v'^  Chapman,  1  P.  Wuis.  GiVA  ;  183  ;  51   L.  J.  C.  550  ;  Jhnce>i  v.  Lewin, 

Tud.  L.  C.  Couv.  371.  D  App.  Cas.  890  ;  54  L.  J.  Q.  B.  55, 
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Effect  of 
eiiactmeut. 


Devise  to 
issue  as 
devisees. 


"  Issue"  with 
words  of 
limitation 
superaddtd. 


"Issue"  with 
words  of  dis- 
tribution 
superadded. 


Words  of 

distribution 

only. 


This  enactment  only  applies  to  ambiguous  expressions,  and 
makes  no  change  in  the  law,  as  to  the  implications  arising  from 
limitations  over  upon  an  incUfinitc  failure  of  issue  (o). 

Where  a  devise  is  made  to  the  "  issue  "  of  a  person  without 
any  prior  devise  to  the  ancestor  to  which  it  can  be  referred  as  a 
term  of  limitation,  the  word  "  issue  "  must  be  taken  as  a  word 
of  purchase,  designative  of  the  devisee  intended  (j)).  And 
though  there  be  a  devise  to  the  ancestor  to  which  the  limitation 
to  the  issue  is  presumptively  to  be  referred,  yet  it  may  appear 
from  the  context  of  the  will  that  the  word  "issue  "is  used  with 
a  meaning  inconsistent  with  an  estate  tail,  so  that  it  must  be 
taken  to  be  a  word  of  purchase,  according  to  the  following  rules 
of  construction. 

A  devise  to  A.,  or  to  A.  for  life,  and  after  his  death  to  his  issue 
and  the  heirs  of  the  body  of  such  issue,  or  the  heirs  of  such  issue, 
creates  an  estate  tail  in  A.  notwithstanding  the  superadded  words 
of  limitation  of  estate  ;  such  words  being  taken  as  merely  an 
amplification  of  the  word  "  issue "  and  included  in  it,  and 
therefore  not  inconsistent  with  an  estate  tail  in  the  ancestor  (q). 

But  if  to  a  devise  in  the  above  terms  there  be  superadded 
words  of  distribution  of  estate  importing  that  the  issue  are  to 
take  concurrently  in  shares  or  as  tenants  in  common,  and  not  in 
succession  to  the  entirety,  the  word  issue  is  then  to  be  taken  as 
a  word  of  purchase  designating  the  devisees ;  and  this  construc- 
tion is  not  restricted  or  affected  by  a  subsequent  devise  over 
upon  failure  of-issue  (which  generally  implies  a  preceding  estate 
tail),  for  the  devise  over  would  be  taken  to  refer  to  such  issue 
only  as  would  take  under  the  prior  devise  as  purchasers  (r) 

And  if  there  be  no  superadded  words  of  limitation,  but  there 
be  sufficient  apparent  intention  for  the  issue  to  take  the  fee  by 
imphcation  (as  is  now  constructively  the  case  with  all  wills 
made  on  or  after  1st  January,  1838,  by  the  operation  of  sect.  28  of 
the  Wills  Act,  1837),  the  words  of  distribution  of  estate  require 
the  word  issue  to  be  taken  as  a  word  of  purchase  (s). 


(o)  Daivson  v.  Small,  L.  R.  9  Ch.  651  ; 
Be  Edwards,  [1894]  3  Ch.  644. 

(p)   Cuok  V.  Couh,  2  Vern.  545. 

((/)  Eue  V.  (rreiu,  Wilm.  272  ;  Denn 
V.  Puclieij,  5  T.  R.  299  ;  Frank  v.  Sturin, 
3  East,  548.  See  Parker  v.  Clarhe,  8 
Dc  G.  M.  &  G.  104  :  Murqan  v.  Uioinas, 
9  Q.  B.  D.  643  ;  51  L.  J.  Q.  B.  5.56. 

(;•)  Slater  v.  JJanfjerJield ,  15  M.  &  W. 
273,  and  cases  there  cited.  See  Clifford 
v.  Koe,  5  App.  Cas.  447. 

(s;  Bradley  v.    Cartwrtght,   L.  R.    2 


C.  P.  511,  522  ;  as  to  the  devises  in  fee 
without  the  technical  limitation  to  the 
heiis,  see  ante,  p.  125.  In  Bradleij  v. 
Cartwr'iqht  the  fee  was  implied  in  the 
issue  from  a  power  of  appointment 
amongst  them,  as  to  which  see  post, 
Cha[).  II.  'Powers.'  Contrast  the 
effect  of  words  of  limitation  or  distri- 
bution siiperadtlei  I  to  the  words  "  heirs 
of  the  body,"  and  the  superior  technical 
effect  of  the  latter  expression,  as  stated 
ante,  pp.  13'>,  l;j(i. 
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Issue,  as  a  word  of  purchase,  ]>riinn  facie  designates  all  Meaning  of 
descendants  existing  at  the  time  or  of  the  kind  referred  to  ;  devisees, 
and  they  take  concurrently  per  capita  and  not  per  stirpes  (t). 
"  And  although  the  devise  is  to  the  issue  begotten,  that  makes 
no  difference  ;  the  words  begotten  and  to  he  begotten  are  the  same, 
as  well  upon  tlie  construction  of  wills  as  settlements,  and 
take  in  all  the  issue  after  begotten  "  (u). 

The  testator  may  give  his  own  explanation  of  the  meaning  of  Meaning  ex- 
the  word  issue  by  the  context  of  the  will  ; — as  by  a  subsequent  eont'ext  of 
reference  to  the   objects  of  the  gift,  as  being  children   or  sons  ;  ^^'il^- 
thus,  in  a  will  devising  to  the  issue  of  A.,  "  the  eldest  of  such  By  reference 

.  to  cniicircij. 

sons  to  be  preferred  before  the  youngest,"  it  was  held  that  issue  etc. 

was  explained  by  the  will  to  mean  sons  (x)  ; — so  by  reference  to 

the  objects  of  a  prior  gift  to  children,  sons,  etc.,  as  "  such  issue," 

the  term  issue  may  be  restricted  to  the  objects  referred  to  (y) ; — 

so  where   there  is  a  devise  to  a  class  of  persons,  wdth  a  devise 

over  to  the  issue  of  any  of  the  class  dying  before  a  certain  period, 

and  a  direction  that  the  issue  should  take  the  share  of  their 

varents,  the  reference  to  parents  is  held  to  restrict  the  meaning  Rj  reference 

.  •,.,-,  ■,  ,1  •  1      •        1     •  •  1     to  parents. 

of  issue  to  children ;  so  where  there  is  a  devise  to  issue  m  such 
manner  as  VaQir  father  or  parents  shall  appoint  {z). 

The  testator  may  show  by  the  context  of  his  will  that  he  Issue  to  take 
intends  all  tlie  issue  indefinitely  to  take  in  succession,  as  "  heirs 
of  the  body,"  and  then  the  word  issue,  as  a  word  of  purchase, 
like  heirs  of  tlie  body  so  used,  gives  to  the  first  heir  in  tail  an 
estate  tail  descendible  from  the  ancestor  according  to  the  rule  in 
Mandevilles  case.  Thus,  where  land  was  devised,  after  estates  Uule  in 
tail  male  to  sons,  "in  default  of  such  issue  to  all  and  every  other 
the  issue  of  my  body,'  with  a  devise  over  in  default  of  such  issue 
to  the  testator's  right  heirs,  it  was  held  to  give  an  estate  tail  in 
remainder  to  the  heir  in  tail  general  at  the  death  of  the  testator ; 
such  intention  being  inferred  from  an  expressed  wish  of  the 
testator  "  to  prevent  the  disj)ersion  of  his  estates,"  and  from  the 
gift  over  in  default  of  issue  {a). 

But  the  word  "  issue "  alone  will  not  bear  this  construction 

(0  Bradshaw   v.    JMli/n/,    19    Beav.  v.  Boi/h',   13  Q.   B.  lOO  :    lie  Pollard's 

417.     vSoe  also   Darenport  v.  llnnhurij,  Estate,  3  De  G.  J.  iV:  S.  511  ;  32  L.  J.  C 

3  Ves.  257  ;  Lijwoud  \.Aim//er,  2'.)  Beav.  057  ;  anil  the  reference  may  be  inferred 

38;  a.  G.  uoni.  Li/wdud  v.  Waric/ck,  '60  without  tlie  use  of    the  word  "such." 

L.  J.  C.  507.  Guyinour  v.  J'iff;/e,  7  Beav.  475  ;  Jiaker 

{>/)   Cook    V.    Cook,   2    Vernon,    545.  v.  Tucker,  3  H.  L.  C.  10(j. 
See  u/ite,  p.  130.  {z)  Ileasinaii  v.  Pearse,  L.   K.  7  Cli. 

(x)  Mandecille  v.  Luckeij,   3  Kidgw.  275.     See  Ralph  v.  Carrick,  11  Ch.  D. 

P.  C.  352.     See  Jioddi/  v.  Pitztjcrald,  0  873  :  48  L.  J.  C.  801. 
H.  L.  C.  823.  («)  Alhjood  v.  lilake,  L.  K.  7  Ex.  331)  ; 

(y)  Doe  v.  Pernjn,  3  T.  K.  484  ;  Doe  8  Ex.  ICU  ;  42  L.  J.  Ex.  101. 


in  succeSvSion. 


Mandeville's. 
case. 
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without  aid  from  the  context  of  the  will.  Accordingly,  under  a 
devise  to  the  issue  of  J.  S.  siuipl}^  it  was  held  that  all  the 
children  and  grandchildren  (if  any)  took  concurrently  an  estate 
for  life  (/>).  In  wills  now  under  the  operation  of  the  Wills  Act, 
they  would  take  the  fee,  which  removes  one  argument  in  favour 
of  the  above  construction. 


Devise  to 
"childien  " 
as  word  of 
limitation. 


Ilule  in 
Wild's  case. 


The  word  "  children  "  is  presumptively  a  word  of  purchase, 
meaning  issue  in  the  first  degree  ;  but  it  may  be  explained  by 
the  context  of  the  will  to  be  used-  as  a  word  of  limitation,  meaning 
"heirs"  or  "heirs  of  the  body"(c).  Wherever  a  sentence  in 
which  the  words  "child"  or  "children"  occur  imports  a 
succession  of  the  inheritable  blood,  as  in  devises  "to  A.  and  his 
children  in  succession," — "to  A.  for  life  and  after  his  decease  to 
his  children  and  so  on  for  ever," — "  unto  my  daughter  M.,  to 
her  and  her  children  for  ever,"  the  gift  will  be  construed  to 
create  estates  tail  (d). 

A  rule  of  construction  was  laid  down  in  Wild's  case,  that  a 
devise  to  A.  and  his  children,  if  A.  has  no  child  at  the  time  of 
the  devise,  creates  an  estate  tail  in  A.  ;  the  word  children  is  to 
be  taken  as  a  word  of  limitation,  because  in  that  way  only  the 
children  can  take.  But  if  A.  has  children,  he  and  his  children 
take  jointly  in  fee,  for  life  if  the  devise  was  made  before  the 
Wills  Act,  1837  (e). 

A  devise  to  children  as  devisees  jrrimd  facie  includes  all  the 
children  in  existence  at  the  testator's  death,  and  is  not 
restricted  to  those  existing  at  the  time  of  making  the  devise  ; 
but,  wath  reference  to  the  rule  in  WihVs  case,  it  has  been  decided 
that  a  child  en  ventre  sa  mere  is  not  an  existing  child  (/),  but 
this  ruling  is  questionable.  It  has  been  settled  by  the  highest 
authority  that  a  child  is  to  be  treated  as  in  existence  from  the 
moment  of  conception  for  all  purposes  where  it  would  be  for  his 
benefit,  but  not  where  it  would  be  to  his  detriment  (n).  If  treated 
as  born,  the  child  would  take  as  joint  tenant  in  fee;  but  if  treated 
as  unborn,  the  parent  would  take  an  estate  tail,  and  have  it  in  his 
power  to  defeat  the  expectation  of  the  child  as  his  successor. 


(h")  Cook  V.  CuuJi,  2  Vernon.  545.  581. 

{(■)  Sec  Doe  v.   D'ehhpr,  1    B.  &  Aid.  {r) 

713;  Bynff  v.  By/ir/,  10  H.  L.  C.  171  ;  Coriv 

Pou-eU  V.  'navies,  I'Beav.  532.  C.  F. 

(r/)  Broiulhurst  v.  Hlorri><,  2  B.  &  Ad.  171  ; 

1;    Tyrone  [E(trl)  v.  Waterford  (Marq.),  5  Ap) 

1  De  G.  F.  &  J.  613;   Trash  v.    Wood,  (f) 

4  M.  &  Or.  324  ;  I{o/)er  v.  Boper,  L.  R.  37  L. 

3   C.    P.    32  ;    37   L.   J.    C.    P.    7  ;    Be  (y) 

Sucldoyi,  [1907]  2  Ch.  406  ;  76  L.  J.  C.  139; 


See  Powell  v.  Darirs,  1  Beav.  532. 

Wild's  Case,  6  Co.  17  a;  Tud.  L.  C. 
.  361  ;  Bojjer  v.  Boper,  L.  R.  3 
32  ;  By7ig  v.  Byng,  10  H.  L.  C. 
31  L.  J.  C.  470  ;  Clifford  v.  Koc, 
1).  Cas.  447. 

Bopi-r  V.  Boper,  L.  R.  3  C.  P.  32  ; 
J.  C.  P.  7. 

riUar  V.  Gilhetj,  [1907]  A.  C. 
76  L.  J.  C.  339. 


son  ■    as 
words  of  linii- 
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If  a  devise  be  made  to  A.,  and  after  his  decease  to  his  children, 
or  with  remainder  to  his  children,  although  he  have  no  child  at 
the  time,  yet  every  child  which  he  shall  have  after,  may  take 
by  way  of  remainder,  for  the  intent  appears  that  the  children 
shall  not  take  immediately,  but  after  the  decease  of  the 
parent  (//). 

The  word  "sons"  or  "son"  is  capable  of  being  construed  as  "Sons "or 
a  word  of  limitation,  equivalent  to  "heirs  male  of  the  body," 
giving  an  estate  tail  male,  in  order  to  effectuate  the  manifest  tation 
general  intention  of  the  will  (/).  Thus,  a  devise  in  the  terms  "  to 
A.  for  life,  and  after  his  decease  that  the  eldest  son  of  A.  should 
inherit  the  property  during  his  life,  and  so  on,  the  eldest  son  of 
the  family  to  inherit  the  same  for  ever,"  was  held  to  create  an 
estate  tail  in  A.  ;  the  words  clearly  indicating  a  series  of 
inheritances  and  constituting  words  of  limitation  (k). 

A  devise  to  A.  and  his  "family"  is  capable  of  being  construed  "Family." 
as  a  limitation,  conferring  an  estate  in  fee  or  an  estate  tail ;  but 
the  meaning  of  the  word  "family"  seems  in  all  cases  to  depend 
upon  the  context  of  the  will,  and  may  be  altogether  void  for 
uncertainty  (/). 

The  word  "descendants"  priiiul  facie  means  "heirs  of  the  "Desccn- 
body,"  and  is  less  flexible  than  the  word  "issue,"  and  requires 
a   stronger  context   to    restrict   its   meaning   as   the  equivalent 
of  "children"  (m). 

(/()   WiUVs  C'ise,  6  Co.  Ma.     See  as  Wright  v.  Atkyns,  19  Ves.  299  ;  G.  Coop, 

to  the  construction  of  future  limitations  111 ;  Lucas  v.  Guldsmid,  29  Beav.  657  ; 

to  children,  ;w.5^,  Chap.  II.  '  Contingent  30    L.    J.     C.   93.5;    Lamhe    v.    Eaines, 

Remainders,' and '  Executory  Devises.'  L.    R.    6    Ch.    597;    Burt   v.    Hellrjar, 

(0  Mdlish  V.  Mellis/i,  2  B.  &  C.  520  ;  L.  K.  U  Eq.  160  ;  41  L.  J.  C.  430. 

Uoe  V.  Garmd,  2  B.  &  Ad.  87.  (w)  JIanno.c  v.  Greener^  L.  R.  14  Kq. 

(JC)  Forsbruuh  v.  Forsbrooli,  L.  R.  3  Ch.  45(5 ;  Ralph  v.  Carrick,  1 1  Ch.  D.  873  ; 

93.  48  L,  J.  C.  801. 

(/)   Counden    v.     Clerhn,     Hob.    29  : 
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Section  III.     Estates  for  Life. 

Estate  for  life — for  life  of  the  tenant — pur  autre  vie — for  several  lives — 

for  joint  lives — for  lives  of  the  tenant  and  others. 
Limitation  of  estates  for  life — grant  to  A.  without  words  of  limitation — to 

A.  for  life  without  expressing  whose  life— lease  for  several  lives — for 

joint  lives. 
Devise  of  land  without  words  of  limitation,  under  the  Wills  Act — in  wills 

not  under  the  Wills  Act — devise  for  life  by  implication. 
Occupancy  of  e&t^.tQ pur  autre  rie — limitation  of  estate  ^7i(/'  autre  tie  to 

special  occupant — to  the  heirs — to  the  heirs   of   the   body — to   the 

executor  or  administrator — occupancy  by  statute. 
Occupancy  of  copyholds — special  occupant  by  designation — by  custom — 

by  statute. 
Discovery  of  death  of  persons  on  whose  lives  estates  depend — presumption 

of  death. 


Estate  for 
life  of  tenant, 
— 2}i(r  autre 
vie. 


For  several 
lives. 

For  joint 
lives. 


For  lives  of 
tenant  him- 
self and 
others. 


An  estate  for  life  is  limited  for  the  term  of  the  life  either  of 
the  tenant  himself  or  of  another  person.  In  the  former  case  the 
tenant  is  commonly  called  tenant  for  life  ;  in  the  latter  case  he 
is  distinguished  as  tenant  jj)«r  autre  vie  {a). 

An  estate  may  be  limited  for  the  lives  of  several  persons  named 
in  the  grant  or  lease,  to  continue  until  the  death  of  the  survivor  ; 
or  an  estate  may  be  limited  for  the  joint  lives  of  several  persons,  in 
which  event  it  determines  upon  the  death  of  any  of  the  persons 
named  {h). 

An  estate  may  be  limited  for  the  lives  of  the  tenant  himself 
and  of  another  or  others,  and  is  then,  in  respect  of  the  other  life 
or  lives,  an  estate  pur  autre  vie.  Coke  specifies  this  as  a  third 
branch,  in  addition  to  the  two  branches  into  which  Littleton,  as 
above,  divides  tenant  for  life,  viz.,  into  tenant  for  term  of  his 
own  life  and  into  tenant  for  term  of  another  man's  life.  "  To 
this,"  he  says,  "may  be  added  a  third,  viz.,  into  an  estate  both 
for  term  of  his  own  life,  and  for  term  of  another  man's  life.  As 
if  a  lease  be  made  to  A.  to  have  to  him  for  term  of  his  own  life 
and  the  lives  of  B.  and  C,  for  the  lessee  in  this  case  hath  but 
one  freehold,  which  hath  this  limitation,  during  his  own  life  and 
during  the  lives  of  two  others.  And  herein  is  a  diversity  to  be 
observed  between  several  estates  in  several  degrees,  and  one 
estate  with  several  limitations.  For,  in  the  first,  an  estate  for  a 
man's  own  life  is  higher  than  for  another  man's  life,  but  in  the 
second  it  is  not"  (c). 

(«)  Lit.  s.  56  ;  Co.  Lit.  41  b.  3  Ch.  159. 

ij))  BrudneVs  Case,  5  Co.  9«  ;  Rouse's  (c)  Co.  Lit.  41  i. 

Case,  5    Co.    13   a;    Re  Amos,   [1891] 
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According  to  the  teelinical  doctrine  here  referred  to,  that  as  Doctrine  that 
between  several  estates  an  estate  tor  a  man's  own  life  is  higher  persoVrown 
than  for  another  man's  life,  an  estate  par  <iutre  vie  is  extinguished  i'^^  is  greater 

,,  ,.  .  J  !•       I  •  1-,  1  than  for  life 

or  merged  by  surrender  to  a  tenant  tor  his  own  life  ;  so  a  lease  to  of  another. 
a  person  for  the  life  of  another  with  remainder  to  the  same 
person  for  his  own  life  ojDerates  to  merge  the  prior  limitation, 
and  is  a  lease  for  his  own  life  only  and  not  for  several  lives  (d). 
But  this  doctrine,  as  Coke  says  above,  does  not  prevent  the 
creation  of  one  estate  in  a  person  with  the  several  connected 
limitations,  hntJi  for  his  own  life  and  the  lives  of  others  ;  and  if 
he  dies  before  the  other  persons  on  whose  lives  the  estate 
depends,  the  estate  continues,  as  in  the  ordinary  case  of  an  estate 
2)uy  autre  vie  {e). 

A  grant  or  lease  of  land  at  common  law,  in  a  form  sul'iicient  Limitation  of 
to  pass  a  freehold  estate,  made  to  a  person  without  words  of  !!'^rantToA^ 
limitation,  as  "  to   A."  or  "to  A.  for  ever,"  or  "to  A.  and  his  without  words 
assigns  for  ever,"   gives  only  an  estate  for  life;  the  limitation 
"  to    his  heirs,"   or  the   statutory  ecpiivalent,    being   necessary 
to  make  an  estate  of  inheritance  (y).     A  limitation  in  the  above 
terms  may  be  followed  by  a  limitation  of  the  remainder  to  B.,  or 
to  B.  and  his  heirs ;  and  if  there  be  no  subsequent  limitation, 
the  reversion  is  left  in  the  grantor  (7). 

If  "A.,  tenant  in  fee  simple,  makes  a  lease  of  lands  to  B.  to  Limitation 
have  and  to  hold  to  B.  for  term  of  life,  without  mentioning  for  fo^'i'fe  with- 

'  o  out  expressing 

whose  life  it  shall  be,  it  shall  be  deemed  for  term  of  the  life  for  whose  life. 

of  the  lessee,   for  it  shall  be  taken  most  strongly  against  the 

lessor,  and,  as  hath  been  said,  an  estate  for  a  man's  own  life 

is  higher  than  for  the  life  of  another.     But  if  tenant  in  tail   By  tenant  in 

make  such  a  lease  without  expressing  for  whose  life,  this  sliall  ^^^^' 

be  taken  but  for  the  life  of  the  lessor ;  for  when  the  construction 

of  any  act  is  left  to  the  law,  the  law  will  never  so  construe 

it  as  to  work  a  wrong "  ;  and  tenant  in   tail  cannot  lawfully 

make  a  lease  beyond  the  term  of  his  own  life,  unless  he  execute 

a  disentailing  assurance,  under  which  he  may  dispose  of  the  land 

for  an  estate  in  fee  simple  absolute  or  for  any  less  estate  [ii). 

((I)  Lewis  Bowies'  Case,  11  Co.  79  b  ;  See  ante,  p.  Hi). 

Tud.  L.  C.  Conv.  86.     See  Snow  v.  Jioij-  («/)  See  ante,  p.  28. 

cott,  [1892]  3  Ch.  110  ;  61  L.  J.  C.  .5i>'l.  (h')  Co.  Lit.  42  a,   183  a  ;    see   ante, 

{e)  Rosses   Case,  5   Co.  Vd  a;  Dale's  p.  27.     This  reasonins^  is  inapplicable  in 

Case,     Cro.     Eliz.    182 ;     Chatjield     v.  the  case  of  leases  m:ide  in  exercise  of 

liercldoldt,     L.     H.     7     Ch.     192;     41  statutory  powers  contained  in  the  Settled 

L.  J.  C.  255.      As    to    occupancy,   see  Estates  Act,  1877,  and  the  Settled  Land 

jiost,  p.  146.  Act,  1882,  and  amending  statutes. 

(/■)    Wrhjht  V.  Bowleii,  2  W.  Bl.  1185. 

L.P.L.  L 
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Bv  tenant  for 
life. 


Lease  for 
several  lives. 


For  joint 
lives. 


For  tlie  like  reason,  "if  tenant  for  life  make  a  lease  generally, 
this  shall  be  taken  by  construction  of  law  an  estate  for  his  own 
life  that  made  the  lease ;  for  if  it  should  be  a  lease  for  the  life  of 
the  lessee,  it  should  be  a  wrong  to  him  in  the  reversion  "  (i). 

A  lease  to  A.  during  the  lives  of  13.  and  C.  continues  during 
the  life  of  the  sutvivor,  without  express  limitation  to  that  effect ; 
— so  a  lease  to  A.  and  B.  during  their  lives  continues  during 
the  life  of  the  survivor.  And  therefore  an  estate  ior  joint  lives 
must  be  expressly  so  limited  (/v). 


Devise  with- 
out words  of 
limitation, 
under  the 
Wills  Act. 


In  wills  not 
under  the 
Wills  Act. 


Devise  for  life 
by  implica- 
tion. 


By  the  Wills  Act,  1837,  s.  28,  which  does  not  extend  to  any 
will  made  before  1st  January,  1838,  it  is  enacted  "  that  where 
any  real  estate  shall  be  devised  to  any  person  without  any  words 
of  limitation,  such  devise  shall  be  construed  to  pass  the  fee 
simple,  or  other  the  whole  estate  or  interest  which  the  testator 
had  power  to  dispose  of  by  will  in  such  real  estate,  unless  a 
contrary  intention  appear  by  the  will  "  (/). 

In  wills  made  before  1st  January,  1838,  to  which  the  above 
Act  does  not  extend,  a  devise  of  land  without  words  of  limitation 
follows  the  rule  of  law  for  the  construction  of  conveyances,  and 
prima  facie  creates  an  estate  for  life  only.  But  in  wills  various 
modes  of  expressing  the  intention  are  allowed  to  supply  the 
want  of  technical  words  of  limitation,  and  to  extend  the  devise 
to  an  estate  of  inheritance,  according  to  certain  rules  of  con- 
struction, which  have  been  already  noticed  in  treating  of  devises 
in  fee  simple  {m). 

If  a  devise  be  made,  after  the  death  of  A.,  to  B.  who  is  the 
heir  at  law  of  the  testator,  and  the  estate  until  the  death  of  A. 
is  not  disj)Osed  of  by  residuary  devise  or  otherwise,  A.  takes 
an  estate  for  life  by  implication  ;  such  implication  being 
necessary  to  effectuate  the  devise  to  the  heir  in  the  manner 
expressed,  that  is,  not  until  the  death  of  A.  But  a  devise,  after 
the  death  of  A.,  to  B.,  if  B.  be  not  the  testator's  heir,  raises  no 
such  implication  (»). 


Occupancy  of       If  a  tenant  pur  autre  vie  died  before  the  person  or  persons 

^autievie'        ^^  whose  life  or  lives  the  estate  depended,  and  no  provision 

was  made  in  the  limitation  of  it  for  the  destination  of  the  land 

in  the  event  of  the  estate  continuing  beyond  his  life,  it  was 


(0  Co.  Lit.  183  a.  Tenants  for  life 
have  now  statutory  {)Owers  to  lease 
under  the  Settled  Estates  Act,  1877, 
and  the  Settled  Land  Act,  1882,  and 
the  amending  statutes. 

(li)  BrudneVs  Case,  5  Co.  9  a. 


(l)  See  ante,  p.  126. 

(»()  See  ante,  p.  12(j. 

(rt)  Gardner  v.  Sheldon,  Vaughan, 
259;  Malpk  v.  Car  rick,  11  Ch.  D. 
873.  ' 


or  adminis- 
trator. 
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deemed  at  the  common  law  to  be  vacant,  and  he  who  first 
entered  became  entitled  to  hold  the  land,  as  tenant  under  the 
lease,  for  the  residue  of  the  term.  Such  tenant  was  called  an 
occupant,  because  his  title  was  by  his  first  occupation  (o). 

An   occupanc}'  may  be   prevented   by  an   express   limitation   Limitation  to 
covering  the  vacancy.     As  by  limiting  the  estate  to  the  tenant,  '".'an't'— to^th'e 
and  "to  his  heirs"  during  the  life  of  the  cestui  que  vie,  in  which  heirs, 
case  it  devolves  while  it  lasts,  like  an  estate  in  fee  simple  ( p). 
A    trust   estate  jito-   autre   vie,   limited   to  the   heir   as  special 
occupant,  now  devolves  upon  the  personal  representatives  of  the 
trustee,  notwithstanding   any  testamentary   disposition    to   the 
contrary  (q).     A  devise  to  trustees  and  their  heirs  is  sometimes 
impliedly  restricted  to  a  descendible  freehold  ]>ni-  autre  vie,  by 
reason  of  the  trust  being  restricted  to  the  life  (r). 

It  may  also  be  limited,  like  an  estate  tail,  "  to  the  heirs  of  his   To  the  heirs 
bod}';"  it  is  then  heritable  by  the  issue,  and  is  called  a  quasi  °     ^^  ^''^' 
entail  (s). — It   may   also    be   limited    to    the    tenant    and    his 
"executors  or  administrators,"  and  it  then   devolves  upon  the  To  executor 
personal    representative  (t). — The   heir   or   representative    thus 
taking  by  the  terms  of  the  limitation  is  called  a  special  occupant, 
as  being  the  occupant  specially  designated. 

The  case  of  general  occupancy,  where  there  is  no  limitation 
to  a  special  occupant,  is  now  supplied  by  statute.  By  the  Wills 
Act,  1837  (replacing  earlier  statutes  having  the  same  object),  the 
general  power  of  disposition  by  will  thereby  given  is  expressly 
extended  "to  estates  j>//r  autre  vie,  whether  there  shall  or  shall 
not  be  any  special  occupant  thereof"  (sect.  3). — And  it  is 
enacted  b^^  sect.  G,  "  that  in  case  there  shall  be  no  special 
occupant  of  any  estate  pur  autre  vie,  whether  freehold  or 
customary  freehold,  tenant  right,  customary  or  copyhold,  or 
of  any  other  tenure,  and  whether  a  corporeal  or  incorporeal 
hereditament,  it  shall  go  to  the  executor  or  administrator  of  the 
party  that  had  tlie  estate  thereof  by  virtue  of  the  grant ;  and 
if  the  same  shall  come  to  the  executor  or  administrator  either 
by  reason  of  a  special  occupancy  or  by  virtue  of  this  Act, 
it  shall  be  assets  in  his  hands,  and  shall  go  and  be  apjdied  and 

(li)  Co.  Lit.  41  h.  "There  can  be  no  (^/)  Conveyancing  antl  Law  of  Pro- 
occupant  of  anything  lying  in  grant ;  "  perty  Act,  1S81,  s.  HO. 
lb.,  see  ««^e,  p.  37 ;  bui  there  may  be  a  (/■)  Beauiiiont  v.  Sallshunj  {^Marq.')^ 
special  occupant  of  such  things  by  ISJ  Beav.  198  ;  Lewis  v.  Rei's,  8  K.  k,  J. 
ilesignation  in  the  grant  or  under  the  132  ;  Collier  v.  Walters,  L.  H.  17  Eq. 
statute  providing  against  occupancy,  252.  See  a/e^c,  p.  1 28. 
Co.  Lit.  388  a  ;  as  of  a  rent  charge,  {s)  Loio  v.  Burron,  3  P.  Wms.  2(32  ; 
JSearparh  v.  Ilutchiusou,  7  Bing.  178.  Fearne,  Cont.  Rc-m.  495. 

(yO  Sei/mor's  Case.  10  Co.  i).")  0  ;  Doe  ((■)  See  Afkinsim  v.  Baiter,   4   T,  K. 

-     Steele,    4   Q.   B.    (iG3  ;    Nortkeii    v.  22<»  ;  liipleij  v.  Waterworth,  7  Ves.  448. 


Carnegie,  4  Drew.  587. 


L   2 
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OcciipaTicy 
coj)y  holds. 


of 


Special  occu- 
pant. 


By  statute. 


Discovery  of 
the  deaths  of 
persons  on 
whose  lives 
estates  de- 
pend. 


distributed  in  the  same  manner  as  the  personal  estate  of  the 
testator  or  intestate"  (u). 

This  enactment  apphes  to  equitable  estates  jmr  autre  ric, 
notwithstanding  the  legal  estate  be  vested  in  trustees  and  their 
heirs  (a;).— An  estate  for  the  lives  of  the  lessee  and  others 
is  an  estate  j)(n-  autre  vie  within  the  statute  0/).— The  estate 
passing  to  the  executor  or  administrator  by  special  occupancy 
or  under  the  Act,  being  made  assets  applicable  in  the  same 
manner  as  personal  estate,  is  thereby  rendered  liable  to  legacy 
duty,  but  is  not  made  personal  estate  for  the  purpose  of  following 
the  person  and  domicil  of  the  deceased  tenant ;  it  is  immovable 
property  as  regards  jurisdiction  notwithstanding  his  domicil  be 
foreign  (z). 

There  could  be  no  general  occupant  of  a  copyhold  or  customary 
tenancy;  because  the  freehold  title  remaining  in  the  lord  pre- 
cluded a  vacancy,  and  the  lord  became  de  facto  occupant  (a). 

But  a  special  occupant  may  be  expressly  designated  in  the 
grant  or  surrender,  to  the  exclusion  of  the  occupancy  of  the 
lord  ;  as  by  extending  the  estate  "to  the  heirs."— And  by  special 
custom,  in  the  absence  of  limitation,  the  heir  or  devisee  or  the 
cestui  que  vie  may  be  entitled  as  special  occupant  (&). 

The  Wills  Act,  1837,  s.  6,  is  expressly  extended  to  lands 
of  customary  and  copyhold  tenure,  and  under  that  statute, 
if  there  be  no  special  occupant,  the  estate  will  go  to  the  executor 
or  administrator  of  the  tenant  to  be  applied  and  distributed 
as  personal  estate  (c).  The  special  occupant  by  custom  or  under 
the  statute  must  be  admitted  and  pay  a  fine  ((/). 

In  order  to  prevent  frauds  by  the  concealment  of  the  deaths 
of  persons  on  whose  lives  estates  depend,  a  statute  6  Anne,  c.  18, 
provides  that  a  person  claiming  a  remainder,  reversion,  or 
expectancy,  after  the  death  of  any  person  may  obtain  an  order 
of  the  Court  of  Chancery  for  the  production  of  such  person,  and 
upon  failure  to  produce  such  person,  may  enter  upon  the  land 
as  if  such  person  were  dead  (e). 

note  (2)  to  Co.  Lit.  59  h. 

(/y)  Doe  V.  Jliirtin,  2  W.  P.l.  1U8; 
Jlir/Iit  V.  JSairden,  3  East,  260  ;  Doe  v, 
Goddurd,  1   B.  &  C.  522  ;  Doe  v.  Scott, 

(c')  See  ante,  p.  147. 

(rf)  Co.  Cop.  s.  5(3 ;  Wills  Act,  1837, 
s.  6. 

(0  Be  Owen,  10  Ch.  D.  16tJ  ;  lie 
Stevens,  31  Ch.  D.  320  ;  lie  Fojde,  W 
Ch.  D.  58!).  See  Re  St.  Johiis  JIoxj'-, 
18  L.  T.  317. 


(w)  lie  Sheppird,  [1897]  2  Ch.  G7  ; 
m  L.  J.  C.  Ii5  ;  Re  Inman,  [1903] 
1  Ch.  211  ;  72  L.  J.  C.  120. 

(,r)  Reynolds  v.  Wright,  2  De  G.  F.  & 
J.  590  ;  lie  Inman,  [1903]  1  Ch.  241  ;  72 
L.  J.  C.  120. 

(y)  fhattield  v.  Berchtoldt,  L.  E.  7 
Ch.  192  ;  41  L.  J.  C.  255. 

(-)  Chatjield  v.  Berchtoldt,  L.  K.  7 
Ch.  192  ;  41  L.  J.  C.  255. 

(«)  Zonch  V.  Forse,  7  East,  186  ;  Doe 
v.  Scott,  4  B.  &  C.  706.     See  Hargrave's 
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Proof  that  a  person  has  been  absent  and  not  heard  of  for  seven  Presumption 
years  raises  a  presumption  of  his  death,  but  no  presumption  as  °  *^®^ 
to  the  time   of  his  death.     The   ordinary  presumption  of   life 
continues  in  the  absence  of  any  evidence  respecting  it  (/). 


Section  IV.     Estates  foii  Years. 

Estate  for  j-cars— "  term  ■"— '•  lease  "—requisites  of  lease— parol  lease. 
Limitation  of  term,  as  to  duration— certainty  required — lease  for  successive 

periods— lease  "from  year  to  year"— notice  to  determine— implied 

tenancies  from  year  to  year. 
Limitation  of  term,  to  A.  and  to  bis  executors— to  A.  and  to  his  heirs— to 

A.  and  to  the  heirs  of  his  body. 
Lease  with  covenant  for  renewal— covenant  runs  with  the  land — condition 

of  observing  covenants,  etc.,  in  the  lease. 
Chattel  interests  of  uncertain  duration. 

An  estate  for  years  is  an  estate  hmited  by  a  certain  term  or   Estate  for 
duration  of  time.     An  estate  for  a  term  of  half  a  year,  or  for  a  J'^^^'^- 
quarter  of  a  year,  or  for  a  smaller  portion  of  a  year,  as  being  for 
a  term  certain  in  time,  is  classed  in  law  with  an  estate  for  a 
term  of  years,  although  it  cannot  be  so  defined,  and  is  subject, 
in  general,  to  the  like  rules  and  incidents  (a). 

The  word  "term  "  may  be  used  to  signify  not  only  the  limits  "Term." 
of  time,  but  also   the  estate  and  interest  that  passes  for  that 
time  ;  and  it  is  a  question  of  construction  in  which   sense  the 
word  is  to  be  understood  (/>). 

The  grant  of  an  estate  for  years  is  commonly  called  a  lease  or  "Lease." 
demise,  the  words  "  grant,"   "  demise,"   and  "let,"  being  com- 
monly  used,    though   any   words   expressing   the   intention    to 
transfer  the  possession  for  a  certain  time  are  sufficient  (c). 

The  term  "  lease  "  is  applied  also  to  the  grant  of  an  estate  for  Meaning  of 
life.  The  term  "  grant"  is  a  general  term,  though  used  also  in  ^e^se, grant, 
a  special  sense  as  applying  to  estates  and  rights  in  land  which  lie  in 
grant  in  contrast  to  those  which  lie  in  liveri/.  The  term  "  feoffment " 
was  used  generally  to  denote  a  transfer  of  the  seisin  or  immediate 
freehold  estate  ;  but  it  was  applied  also  in  a  special  sense  to  a  trans- 
fer for  an  estate  in  fee  simple ;  and  the  term  "  gift "  to  an  estate 

(/■)  Xcpmn  V.  Doc,  2  M.  &  W.  894  ;  («)  Lit.  ss.  58,  07  ;    Co.    Lit.    54  h. 

2  Smith,   ly.  C.  558  ;    Wlnq  v.  Angrare,  See   Lloyd   v.    Bashee,   2    Camp.    453  ; 

8  H.  L.  C.  183  ;  Be  Phenc's  Trusts,  L.  R.  WiUdnson  v.  Hall,  3  Ring.  N.  C.  508. 

5  Ch.  131)  ;  Prndentiul  Asx.  v.  Edmonds,  (J)  Co.  Lit.  45  b  ;  B<-ctor  of  Cheding- 

2  App.  Cas.  487  ;  Be  Benjamin,   [1902]  ton's    Case,    1    Co.    L53  a  ;     Wright   v. 

1   Ch.  723;    71   L.  J.  C.  319.     See  Be  Carta-rig/it,  I  Bun:  2H2,  2S-i:. 

Spencelev,    [18921  P.  255  :  Gl  L.  J.  P.  (tO  Co.  Lit.  45  J  ;  Bacon's  Ahr.  Lease, 

133.  (K)  ;  Shepp.  Touch,  by  Preston,  272. 
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in  fee  tail ; — the  corresponding  terms  applied  to  the  parties  being 
feoffor  and  feoffee, — donor  and  donee, — lessor  and  lessee  {d). 
Interesse  With  the  exception  of  leases  operating  under  the  Statute  of 

termmi.  -^^^^  ^^^^  ^.^^^  ^.-^j^^  ^£  ^  lessee  for  years  before  entry  is  called  an 

■iuteresse  termini.  It  is  a  right,  and  not  an  estate,  a  circumstance 
which  has  not  entirely  lost  its  importance  at  the  present  day  (/). 
An  intcresse  termini  is  assignal)le  {(/),  and  if  a  smaller  interest  is 
created,  the  person  taking  by  sub-demise  upon  entry  is  terre- 
tenant  and  entitled  to  maintain  ejectment  (//) .  In  the  older  books- 
it  is  said  that  a  lessee  before  entry  could  not  accept  a  release, 
or  surrender  his  right  so  that  he  might  claim  an  interest,  or 
extinguish  his  right  (t).  In  the  present  day,  however,  where 
more  consideration  is  had  for  "  the  substance,  namely  the 
passing  of  the  estate  according  to  the  intent  of  the  parties,  than 
the  shadow,  namely  the  manner  of  passing  it,"  the  purported 
release  or  surrender  would  be  treated  as  an  immediate  conveyance 
and  oi^erative  to  extinguish  the  rents  and  services  as  between  the 
immediate  parties (/i).  As  between  third  parties,  the  old  rule 
would  be  applied  in  its  original  strictness  where  to  do  otherwise 
would  work  injustice  (/).  If  a  lease  be  granted  to  commence  at 
a  future  day,  the  entry  of  the  lessee  before  that  day  does  not 
convert  his  right  into  an  estate,  although  his  possession  be 
continued  until  after  the  date  fixed  for  the  commencement  of  the 
term  {m).  The  principle  upon  which  this  case  rests  is  that  the 
prior  entry  is  a  disseisin,  which  confers  a  freehold  title  {n),  and 
consequently  one  superior  to  that  of  a  lessee. 
Formalities—  All  leases  (excepting  leases  not  exceeding  three  years  from  the 
writing.  making  and  at  a  rent  of  two-thirds  at  least  of  the  value)  are 

required  by  the  Statute  of  Frauds  (ss.  1,  2)  to  be  in  writing  ;  and 
Deed.  by  the  Real  Property  Act,  1845,  s.  3,  (with  the  same  exception,) 

Paroliease.  they  must  be  by  deed.  A  parol  lease  within  the  above  exception, 
when  perfected  as  an  estate  by  the  entry  of  the  lessee,  was  valid 
at  law  as  a  lease,  and  conferred  all  the  rights  and  remedies 
incident  to  such  lease ;  but  if  the  lessee  refused  to  effectuate  it 

(<Z)  Lit.  s.   57  ;    Sliepp.   Touch.   228.  pn-  Parke,  B.,  ib.  at  p.  'AO  ;    G  L.  J. 

See  flw^^",  pp.  32,  37,  38.  Ex.   17(5:    Coffee  v.  Richardson,  7  Ex. 

(e)  21    Hen.   VIII.   c.   10,  s.  1.     See  143  ;  21  L.  J.  Ex.  ,52. 
ante,^.  81.  (0  Doe  v.    ^Vallier,  5  B.  &  C.    Ill  ; 

(/)  LeivisM.  Baiter,  [1905]  1  Ch.  46  ;  Lewis  v.  Baher,  [1905]  1  Ch.  46;    74 

74  L.  J.  C.  39.  L.  J.  C.  39. 

(^)  Bruerton   v.  Baimford,   Cro.   El.  (/«)  IIrn?iiiifffi    v.    Brahason,    1   Lev. 

15  ;   Wheeler  v.  Thuruvghfjoud,  Cro.  El.  45.     See  Neale  v.  Mackenzie,  1  M.  &  \V 

127.  747  ;  6  L.  .L  Ex.  263. 

CIi)  Doe   V.    Bay,   2   Q.   B.    147  ;    12  («)  Bosenberg    v.    Cooli,   8    Q.  B.    D. 

L  J.  Q.  B.  86.  162;  Perry  v.    CVmold,    [1907]   A.   C.^ 

(0  Co.  Lit.  46  h,  51  h,  270  a,  338  a.  73  ;  76  L.  J.  P.  C.  19. 

(/,')  Boe  V.   Baries,  2  M.  &  W.  503, 
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by  entry,  no  action  could  be  brought  upon  it  {<>).  In  a  court  of 
equity,  an  instrument  which  was  void  at  law  by  reason  of  llie 
omission  to  comply  with  the  statutory  requirement  of  a  deed 
might  operate  as  an  agreement  to  grant  a  lease  (p)  ;  and  the 
formahty  of  writing  might  be  dispensed  with,  and  a  verbal 
agreement  proved,  where  the  contract  had  been  part  performed  (q). 
And  now  by  the  provisions  of  the  Judicature  Act,  1873,  s.  25,  a 
contract  of  which  the  court  would  grant  specific  performance  is 
to  be  regarded  as  if  com[)leted  (r),  so  that  the  provisions  of  the 
before-mentioned  statutes  are  in  part  abrogated,  but  it  is  to  be 
observed  that  the  necessity  for  an  actual  entry  to  complete  the 
title  is  not  dispensed  with. 

The  term  must  be  limited,  as  to  duration,  by  a  certain  time  Limitation  of 
either  in  express  terms  or  by  reference,— "  For  regularly  in  [^^;^^- j^'^ ^'^ 
every  lease  for  years  the  term  must  have  a  certain  beginning  and 
a  certain  end — yet  if  by  reference  to  a  certainty  it  may  be  made 
certain  it  sufficeth,  quia  id  cerium  est  quod  certuin  reddi  potest. 
For  example,  if  A.  leaseth  his  land  to  B.  for  so  many  years  as  B. 
hath  in  the  manor  of  Dale,  and  B.  hath  then  a  term  in  the 
manor  of  Dale  for  ten  years,  this  is  a  good  lease  by  A.  to  B.  of 
the  land  of  A.  for  ten  years." — "  So,  if  a  lease  be  made  to 
another  during  the  minority  of  J.  G.,  and  he  is  of  the  age  of  ten 
3'ears,  now  this  is  a  good  lease  for  eleven  years,  if  J.  G.  shall  as 
long  live  "  (s). 

"  It  is  here  to  be  understood  that  the  years  must  be  certain.  Certainty  re- 
when  the  lease  is  to  take  effect  in  interest  or  possession.  For  ^^^"^'^• 
before  it  takes  effect  in  interest  or  possession,  it  may  depend 
upon  an  uncertainty." — "  For  example,  if  A.  seised  of  land  in 
fee  grant  to  B.  that  when  B.  pays  to  A.  twenty  shillings,  from 
thenceforth  he  shall  have  the  land  for  twenty-one  years,  and 
after  B.  pays  the  twenty  shillings,  this  is  a  good  lease  for  twenty- 
one  years  from  thenceforth." — So,  "  if  a  man  maketh  a  lease  to 
J.  S.  for  so  many  years  as  J.  N.  shall  name,  this  at  the  beginning 
is  uncertain  ;  but  when  J.  N.  hath  named  the  years,  then  it  is  a 
good  lease  for  so  many  years  "  (0- 

{if)  Edge  V.  Stmfurd,  1  C.  &  J.  891.  Cli.  D.  248  ;  r,8  L.J.  C.  482.     See  Siaiin 

See  Wriff/it  v.  Sfavert,  2  Ell.  &  Ell.  721.  v.  Ai/ren,  21  Q.  B.  D.  289  ;  57  L.  J.  Q.  B. 

And    see    Leake,    Contracts,     pp.    15.")  428. 

et  seq.  (v)  Bis/iop  of  Batlis  Case,  6  Co.  34  h  ; 

Ij))  Parlter  v.  Taswell,  2   De  G.  &  J.  Kirdcij  v.  Duck,  2  Vern.  684  ;  Siither- 

Sny  ;  ZimUer   v.    Abrahams,    [1903]    1  land  v.  Briggs,   1    Ha.  26  ;  Dolling  v. 

K.  B.  577  ;  72  L.  J.  K.  B.  103.  Eia)is,   36   L.  J.  C.  474  ;    MarshaU    v. 

(^)  Nunu  V.  Fabian,  L.  11.  1  Ch.  35  ;  Ber ridge,  19  Ch.    D.  233  ;  51   L.  J.  C. 

Miller  and   Aldworth,  Lim.  v.   Sharp,  329. 

[1899]  1  Ch.  622  ;  68  L.  J.  C.  322.  (0  Bishop  of  Bath's  Case,  6  Co.  34  b  ; 

(;•)    Walsh  v.  Lonsdale,  21  Ch.  D.  9  ;  and  it  seeius  that  if  the  number  of  years 

52  L.  J.  C.  2  ;  Lowther  v.  Heaver,  41  be  named  after  the  commencement  of 
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Lease  for 

successive 
terms, — 7,  14, 
or  21  years. 


Implied 
tenancies 
from  year  to 
year — from  a 
general 
letting  at  a 
fixed  rent. 


Notice  re- 
quired to 
determine 
tenancy. 


A  lease  for  so  many  j'ears  as  a  person  may  live  is  a  freehold 
estate  by  reason  of  the  uncertainty  of  the  term  (/()•  But  if  "a 
man  maketh  a  lease  for  twenty-one  years  if  J.  S.  Hve  so  long, 
this  is  a  good  lease  for  years,  and  yet  is  certain  in  uncertainty"; 
it  has  a  certain  limit  notwithstanding  the  uncertainty  of  reaching 
it  (,r). 

A  lease  may  be  limited  to  continue  for  successive  i^eriods  at 
the  oj)tion  of  one  or  otlier  of  the  parties  : — as  for  a  term  of  7,  14, 
or  21  years,  which  continues  for  those  successive  periods,  unless 
the  O23tion  to  determine  it  at  the  end  of  one  of  the  periods  is  duly 
exercised  ;  and  such  option  rests  presumptively  with  the  lessee, 
if  no  intention  to  the  contrary  be  expressed  (y). 

Where  the  term  limited  is  uncertain,  but  imports  a  general 
occupation,  as  a  lease  "  from  year  to  year,"  it  is  a  term  for  one 
year  certain,  continuing  for  successive  years,  unless  due  notice 
have  been  given  to  determine  it  at  the  end  of  the  first  or  any 
subsequent  year  (c).  If  there  be  a  general  letting  at  a  yearly 
rent,  it  is  none  the  less  to  be  treated  as  a  tenancy  from  year  to 
year,  although  the  rent  be  payable  b}^  instalments  by  tlie  quarter, 
or  some  other  aliquot  part  of  the  j^ear  (a).  A  lease  "  for  one  year, 
and  so  on  from  year  to  year,"  is  a  term  for  two  years  certain, 
continuing  for  successive  years,  unless  due  notice  have  been  given 
to  determine  it  {h). 

The  notice  required  by  law  to  determine  a  tenancy  from  year 
to  year,  in  the  absence  of  agreement  to  the  contrary,  must  be 
given  one  year  before  the  expiration  of  the  current  year  of  the 
tenancy  in  the  case  of  an  agricultural  holding,  unless  the  tenant 
be  adjudged  bankrupt,  or  file  a  petition  for  a  composition  or 
arrangement  with  his  creditors  {<:■).  In  all  other  cases  a  notice 
given  half  a  year  before  and  terminating  at  the  same  period  is 
sufficient  {d).     A  tenancy  from  year  to  year  is  determinable  by 


the  lea'-e  (in  the  life  of  the  lessor),  the 
lease  will  be  made  g()0<l  ex  post  facfo.  lb. 

(?0  Brewer  v.  Bill,  2  Anstr.  413  ; 
Zimbler  v.  Abraliaws,  [1903]  1  K.  B. 
577  ;  Co.  Lit.  42  a,  45  b. 

(a;)  Co.  Lit.  45  h.  See  l]'ri(jltt  v. 
Carlwriijlit,  1  Burr.  2S2.  This  is  a  term 
of  years  witli  a  conditional  Innitation, 
as  to  which,  see  j)ust,  p.  166. 

(y/)  Bof  V.  Bi-fon,  9  East,  15;  Bann 
V.  Spurrier,  3  B.  &  P.  399  ;  7  Yes.  231  ; 
Poicell  V.  Smith,  L.  R.  14  Eq.  85;  41 
L.  J.  C.  734. 

(:)  Ilit/ht  V.  Barly,  1  T.  1\.  159; 
B/Jon  V.  Bradford,  etc.,  S>/j)j>Ii/  6V'f'., 
[1904]  1  K.  B.  444;  Leuu-  v.  Baker, 
[1906]  2  K.  B.  599.  See  Kenyon, 
C.  J.,  Boe  V.  Wiift-s.  7  T.  II.  83,  85. 


(a)  Mansfield,  C.  J.,  Uictiard.son  v. 
Lan</rid</e,  4  Taunt.  128,  131  ;  Parke,  B., 
Boe'y.  Wood.  14  M.  &  W.  682,  687. 
iSee  Hastings  Unian  v.  St.  James, 
Clerlwnn-eU,  L.  R.  1  Q.  B.  38:  Boe  v. 
Grafton,  18  Q.  B.  496  ;  21  L.  J.  Q.  B. 
276. 

{!>')  Benn  v.  Cart  a- right.  4  East,  29  ; 
Johnstone  v.  Hudle.stone,  4  B.  &  C.  922  ; 
Boe  V.  Green,  9  A.  &  E.  65S. 

(cO  Agricultural  Holdings  Act,  1883, 
ss.  33,  54  ;  Barhnu  v.  Teal,  15  Q.  B.  D. 
501  ;  54  L.  J.  Q.  B.  564. 

(c/)  Bitiht  V.  Barly,  1  T.  R.  159  ;  Boe 
V.  Bohcli,  1  Q.  B.  806  ;  iVorgau  v. 
Buries,  3  C.  P.  D.  260  ;  Siaebotham  v. 
Holland,  [1895]  1  Q.  B.  378  ;  64  L.  J. 
Q.  B.  2(  0. 


SECT.    IV.      ESTATES    FOR    YEARS. 


153 


veat. 


Under  an 
agreement  for 
a  lease. 


either  party  giving  the  proper  notice  (c).  Where  the  term  is 
<Ietermined  by  force  of  an  express  Umitation,  the  lease  itself 
supplies  sufficient  notice;  both  parties  are  equally  apprised 
of  the  determination  of  the  term,  and  no  further  notice  is 
required  (/). 

Payment  of  rent  in  respect  of  a  tenancy  is  j)/7'wr?  facip  evidence  Payment  of 
of  a  tenancy  from  year  to  year,  with  the  usual  incidents  of  such 
a,  tenancy  (f/). 

A  tenancy  from  year  to  year  is,  in  general,  implied  from  the 
payment  and  acceptance  of  a  yearly  rent  under  an  agreement  for 
a  lease  not  amounting  to  an  actual  demise  (//) ;  but  mere  occu- 
pation, without  payment  of  the  rent,  will  not  raise  the  same 
implication  (0-  A  tenancy  from  year  to  year  would  also  be  After  cxpira- 
implied  from  the  payment  of  rent  by  the  tenant  in  respect  of  a  i^j^se. 
continued  occupation  after  the  expiration  of  a  lease  (/i) ;  but  a 
continued  occupation  or  holding  over  alone  is  not  sufficient  to 
imply  a  tenancy  (/). 

The  tenancy  thus  implied  will  include  all  the  terms  of  the  Terms  of 
agreement  or    previous    lease  which  are  applicable  to  such  a  tenancy  from 
tenancy,   as  conditions  of  re-entry,    stipulations    as    to  notice,  year  to  year, 
etc.  {m)  : — thus,  it  will  expire  without  notice  at  the  end  of  the 
term  limited  in  the  agreement  {n) ;  and  a  stipulation  that  the 
tenant  shall  paint  in  the  last  year  of  the  term  limited  will  apply, 
if  the  tenancy  so  long  continues  (o).     A  lease  or  agreement  which 
did  not  comply  with  the  provisions  of  the  Statute  of  Frauds  or 
the  Eeal  Property  Act,  1845,  might  be  upheld  in  a  court  of  law 
as  a  tenancy  from  year  to  year   after   entry  and    payment   of 
rent  {p) ;   but  by  force  of  the  Judicature  Act,  1873,  a  lease  or 
agreement  which  would  not  have  been  enforceable  at  law  must  in 
all  jurisdictions  be  upheld  as  an  actual  demise  according  to  the 


(p)  Doe  V.  Browne,  8  East,  105  ; 
King's  Lea.ie/tolds,  L.  R.  16  Kq.  521. 

(/)  Jii/jht  V.  Barhy,  1  T.  R.  159. 

Of}  Doe  V.  WatU,  7  T.  R.  88 ;  Doe  v. 
frago,  i\  C.  B.  90  :  Smith  v.  Widlahe,  3 
C.  P.  D.  10;  Serjeant  v.  Xash,  [190S] 
2  K.  B.  301  ;  Batten-PooU  v.  Kenncdij, 
[1907]  1  Ch.  256  ;  76  L.J.  C.  102. 

(/O  Cox  V.  Bent,  5  Ring.  185  ;  Chap- 
man V.  Towner,  6  M.  &  W.  lOO  ; 
Bragthwagte  v.  Hitchcock,  10  M.  &  W. 
494.  See  Warr  S^'  Co.  v.  Lundon  C.  ('., 
[1904]  1  K.  B.  713  ;  73  L.  J.  K.  B.  362. 

(/)  Waring  v.  Kinq,  8  M.  &  W.  571  ; 
Anderxon  v.  Midland  By.,  3  E.  &  E. 
614  ;  30  L.  J.  Q.  B.  94  ;  see  "Tenancy 
at  Will,"^ws^,  p.  156. 

(70  Doe  V.  Weller,  1  T.  R.  478  ; 
Bishoj)  V.  Howard,  2  B.  &  C.  lOO  ;  Doe 


v.  Dobell,  I  Q.  B.  806;  Dougal  v. 
JleCarthg,  [1893]  1  Q.  B.  736;  62 
L.  J.  Q.  B.  462. 

(/)  Waring  v.  Xing,  8  M.  &  W.  571  : 
Elliott  V.  Johnxon,  L.  R.  2  Q.  B.  120  ; 
3()  L.  J.  Q.  P).  41.  As  to  the  remedies 
of  the  landlord  in  such  case,  see 
4  Geo.  II.  c.  28,  s.  1. 

(/w)  Doe  V.  Powell,  5  B.  &  C.  312  : 
Doe  V.  Ame>i,  12  A.  &;  E.  476  ;  Doe  v. 
Bell.  5  T.  R.'471. 

(//)  Tress  v.  Savage,  4  E.  i:  B.  36  ;  23 
L.  J.  Q.  B.  339. 

00  Martin  v.  Smith,  L.  R.  9  E.\.  50  ; 
43  L.  J.  Ex.  42. 

(/;)  Doe  V.  Bell,  5  T.  R.  471  ;  2 
Smith,  L.  C.  119  ;  Clayton  v.  Blahey, 
8  T.  R.  3  ;  2  Smith,  L.  C.  127.  See 
ante,  p.  150. 
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Express  terms 

exclude 

implication. 


Limitation  of 
term, — to  A. 
and  to  his 
executors. 


To  A.  and  to 
his  heirs. 


To  A.  and  to 

the  heirs  of 
his  body. 


agreement  of  the  parties,  if  prior  to  that  statute  a  court  of  equity- 
would  have  comi^elled  specific  performance  of  the  agreement  (ry). 
An  express  stipulation  to  a  different  effect  excludes  the 
implication  of  a  tenancy  from  year  to  year,  as  where  it  is 
expressly  agreed  that  the  tenancy  shall  be  determinable  at  will  (r). 
The  words,  "  so  long  as  both  parties  shall  please,"  are  not  incon- 
sistent with  a  tenancy  from  3'ear  to  3'ear  (.s). 

A  lease  for  years  is  sometimes  limited  in  the  form  "  to  A.  and 
to  his  executors  and  administrators,"  in  analogy  with  the  limita- 
tion of  an  estate  of  inheritance  "  to  A.  and  to  his  heirs."  But 
the  additional  words  of  limitation  in  this  case  are  quite  super- 
fluous ;  they  merely  denote  the  rule  of  law  respecting  the 
devolution  of  the  term,  as  personal  estate,  which  would  apply 
without  the  addition  of  those  words  (t).  If  a  lease  be  made  to  a 
person  for  life,  with  remainder  to  his  executors  for  a  term  of 
_years,  it  is  apparently  doubtful  whether  the  term  of  years  rests- 
in  the  lessee  himself  as  well  as  if  it  had  been  hmited  to  him  and 
to  his  executors,  or  whether  the  executors  take  the  term  after  his. 
death  as  purchasers  (u). 

If  a  lease  be  made  to  a  man  and  "  to  his  heirs  "  for  a  term  of 
years,  it  will  pass  as  personal  estate,  to  the  executor  of  the  lessee 
and  not  to  the  heir ;  the  limitation  to  the  heirs,  being  wholly 
inapplicable  to  personal  estate,  is  rejected  (x-). 

If  a  lease  be  made  to  a  man  and  "  to  the  heirs  of  his  body  "" 
for  a  term  of  years  (or  in  any  other  terms  which  expressly  or 
impliedly  would  raise  an  estate  tail  in  the  inheritance),  the  whole 
term  vests  absolutely  in  the  immediate  donee  in  tail(^). — And  it 
is  the  same  with  bequests  by  will  :  "  where  personal  estate 
(including  terms  of  years  of  whatever  duration)  is  bequeathed  in 
language  which,  if  applied  to  real  estate,  would  create  an  estate 
tail,  it  vests  absolutely  in  the  person  who  would  be  the  immediate 
donee  in  tail,  and  consequently  devolves  at  his  death  to  his 
personal  representative  and  not  to  his  heir  in  tail "  (z). 


(q)  ]\\)Ui  V.  Linmlalc,  21  Ch.  D.  9  : 
52  L.  J.  C.  2  ;  Loivthei-  v.  J  leaver,  41 
Ch.  D.  2-18  ;  58  L.  J.  C.  482  ;  ZhnUer  v. 
Ahrakams,  [1903]  1  K.  B.  577  ;  72 
L.  J.  K.  B.  103  ;  Warr  4'-  Co.  v.  London 
a  a,  [1904]  1  K.  B.  713;  73  L.  J. 
K.  B.  362. 

(r)  Jiichardson  v.  Lfi/if/ridge,  4 
Taunt.  128  ;  Morton  v.  Woods,  L.  Pi. 
4  Q.  B.  293  ;  38  L.  J.  Q.  B.  81. 

(.v)  iJoe  V.  Smarklje,  7  Q.  B.  957. 
See  Doe  v.  Cox,  11  Q.  B.  122,  per 
Coleridge,  J. 

(0  Anderxon  v.    Marthuhde,  1   East, 


497  ;  Shepp.  Touch,  by  Preston,  76. 

(?/)  Co.  Lit.  .^4  h.  and  see  cases  there 
cited  ;  Wchh  v.  Sadler,  L.  R.  8  Ch.  419  ; 
42  L.  J.  C.  498. 

(./•)  Co.  Lit.  388  a  ;  Shepp.  Touch,  by 
Preston,  76. 

(y)  Fearne,  Cont.  Rem.  461  ;  and  see 
Lorles's  Ca-ie,  10  Co.  87  h,  there  com- 
mented upon. 

(-)  Ware  v.  PolMll,  11  Ves-  257  ; 
Warter  v.  Warter,  2  Brod.  &  B.  349  ;  1 
B.  &  C.  721  ;  Christie  v.  Gosling,  L.  R. 
1  H,  L.  279. 
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A  term  of  years  may  be  attended  with  the  right  of  renewal  by  Lease  with 

.  T-11  L       LT     L      A-     i.        K     covenant  for 

virtue  of  a  covenant  niserted  ni  the  lease  to   that   ettect.— A  renewal. 

covenant  to  renew  a  lease,  with  all  the  covenants  and  articles 

contained  in  it,  does  not  import  that  the  renewed  lease  shall 

contain  a  covenant  for  renewal ;  but  the  covenant  may  in  express 

terms  give  the  right  of  perpetual  renewal  of  successive  leases  (a). 

—A  covenant  for  renewal  runs  with  the  land  in  favour  of  assignees  Covenant  for 

•        /;\  renewal  runs 

of  the  lease,  and  against  grantees  of  the  reversion  {h).  with  the  land. 

The  covenant  for  renewal  may  be  expressed  to  be  conditional   Renewal  con- 
upon  the  observance  by  the  lessee  of  all  his  covenants  in  the  obse^iVce  of 
lease,  and  then  by  breach  of  the  covenants  his  right  of  renewal  covenant. 
will  be  forfeited.    Equity  will  not  relieve  the  lessee  in  such  case; 
nor  will  equity  relieve  the  lessee  in  case  of  neglect  to  renew 
within  the  appointed  time,  unless  caused  by  fraud  of  the  lessor, 
or  unavoidable  accident,  or  ignorance  (c). 

Some  estates,  the  duration  of  which  is  measured  by  the  raising  chattel     ^ 
of  money  or  by  the  satisfaction  of  debts  out  of  the  profits  of  the  "ncJ^ain ' 
land,  although  uncertain  in  duration,  yet  being  of  the  nature  of  <iuration. 
chattel  interests,  in  that  respect,  may  be  classed  with  estates  for 
years. — As  if  a  man  devised  land  to  his  executors  or  trustees  for   Devise  for 
payment  of  his  debts,  and  until  his  debts  were  paid  ;  or  to  pay  JJJg^.^"^ " 
legacies,  or  raise  a  sum  of  money  for  portions  or  the  like ;  in 
this  case  the  executors  and  trustees  took  a  chattel  interest, — for  if 
they  should  have  it  for  their  lives,  then  by  their  death  their 
estate  would  cease,  and  the  debts  and  legacies  might  be  unpaid, 
and  the  portions  unsatisfied ;    but  by   treating  it  as  a  chattel 
interest  it  devolved  upon  tbe  executors  of  executors  or  trustees 
for  the  payment  of  the  debts  or  other  sums  ((/). 

But  now  by  the  ^Yills  Act,  1   Vict.  c.  26,  s.   30,  applying  to  Devise  to 
wills  made  on  or  after  1st  January,  1838,  it  is  enacted  "that  executor 
where  any  real  estate  shall  be  devised  to  any  trustee  or  executor,  under  the 

•^  ''  Wills  Act. 

such  devise  shall  be  construed  to  pass  the  fee  simple  or  other 
the  whole  estate  or  interest  which  the  testator  had  power  to 
dispose  of  hj  will  in  such  real  estate,  unless  a  definite  term  of 

00  J'/'/iihhui  V.  Mai/,  7  East,  237  ;  2  Job   v.    lianhto;   2    K.    vV:   J.  871  ;    2i; 

r..  i:  p;'N.  R.   449;  'J  Ves.  32r,  ;  Siclii-  L.   J.    C.    125;    Jiu.^tln  v.  JJidirdl,    18 

burne  v.  Milbiirn,  9  App.  Cas.  844.  Ch.    D.    238  :    Mc/iohon   v.    Smith,   22 

(b)  Anon.,  Moo.  ir.y,  pi.  300  ;    Shel-  Ch.  D.  640  ;  52  L.  J.  C.  191. 

bnrne  v.  Jiu/<Iulj>/i,  G  Bro.  P.   C.  350  ;  (<Z)  Corbet's  Caxe.  4  Co.  83  b  ;  Doe  v. 

.Simpson  V.   C'lin/ton,  4  Bing.  N.  C.  758.  Simjmm,^  East,  162  ;  Achlandw  Lutlcy, 

As  to  covenants  running  with  the  land,  9    A.    &    E.   879;  8    L.    J.    Q.   B.   164; 

see  Leake,  Contracts,   858.     As   to   the  Acldand  v.  Priua,  2  Man.  &  G.  937  ;  10 

renewal  of  a  lease  by  a  trustee,  see  ««!■<•,  L.  J.  C.   P.   297.     See   Carter  v.    Bar- 

p.  116.  nant/sfon,  1  P.  AVnis.  505. 

(^f)  Harries  v.  Bryant,  4  Russ.  89  ; 
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Eight  of 
entiy  for 
arrears  of 
rent. 


Tenant  by 
elegit. 

Tenant  by 
statute  mer- 
chant and 
statute  staple. 


years,  absolute  or  determinable,  or  an  estate  of  freehold,  shall 
thereby  be  given  to  him  expressly  or  by  implication  "  {c). 

A  grant  of  a  rent  out  of  land  with  a  clause  entitling  the 
grantee,  if  the  rent  be  in  arrear,  to  enter  or  take  the  profits  until 
the  arrears  be  satisfied,  gives,  upon  entry,  a  chattel  interest, 
though  of  uncertain  duration  (/). 

Tenant  by  cUiiit  holds  the  land  until  the  debt  is  satisfied,  and 
has  a  chattel  interest  and  no  freehold  (f/). 

So,  in  former  times,  the  estates  of  tenant  by  statute  merchant 
and  tenant  by  statute  staple  were  considered  merely  as  chattel 
interests,  being  a  security  provided  for  personal  debts,  to  which 
the  executor  is  entitled  ;  the  law  so  directed  their  devolution, 
that  the  security  should  be  vested  in  him  to  whom  the  debts,  if 
recovered,  would  belong  (/O- 


Section  V.     Tenancy  at  Will. 

Tenancy  at  will — of  both  lessor  and  lessee — of  lessee  only — creates  no 

tenure  or  reversion. 
Creation  of  tenancy  at  will — with  reservation  of  rent — possession  of  cestid 

que  trust — possession  under  agreement  to  purchase — customary  tenancy 

at  will. 
Determination  of  tenancy  at  will — by  the  lessor — by  the  lessee — by  death 

of  lessor  or  lessee- — under  the  statute  of  limitations. 
Tenancy  at  sufferance— distinction  between  tenancy  at  sufferance  and  at 

will. 
Statutory  remedies  against  tenants  holding  over. 


Tenancy  at 
will. 

Of  both  lessor 
and  lessee. 


A  tenancy  at  will  is  where  a  person  is  in  possession  of  land  let 
to  him  to  hold  at  the  will  of  both  lessor  and  lessee,  or  of  the 
lessor  only,  for  the  law  imports  from  a  demise  expressed  to  be  at 
the  will  of  the  lessor  that  it  may  be  terminated  also  at  the  will 
of  the  lessee  {a). 
Oflessee only.  A  lease  or  grant  purporting  to  limit  the  estate  to  hold  at  the 
will  of  the  lessee  only,  that  is,  for  so  long  a  time  as  the  lessee 
pleases  to  continue  tenant,  is  a  freehold  or  estate  for  life  deter- 
minable at  the  will  of  the  lessee ;  but  the  formality  of  livery  of 


{e)  See  aiite,  p.  128. 

(/)  Jemott  V.  Cowley,  1  Wms.  Saund. 
132. 

(jj)  Co.  Lit.  42  a,  43  i  ;  CorVefs  Case, 
4  Co.  81  h.  See  UnderliUl  v.  Derereux, 
2  Wms.  Saund.  197,  and  note  at  p.  202  ; 
Johns  V.  I'nilt,  [1900]  1  Ch.  29G ;  (ID 
L  J  C   98 

'(/()  Butler's  note  to  Co.  Lit.  208  h  ;  2 
Blackst.  Com.  162  ;   Corbefs  Case,  81  b  ; 


note  to  UnderhUl  v.  Derereii.v,  2  Wms. 
Saund.  at  p.  217.  Abolished  by  26  &  27 
Vict.  c.  12.5, 

(«)  liieluirdson  v.  Lanqridge,  4  Taunt. 
128  ;  Ball  v.  CiiW»iore,'2  Cr.  M.  &  R. 
120:  Doe  v.  Daries,  7  Ex.  ^92.  See 
Davis  V.  W'addlngton,  7  Man.  &:  Gr.  37  ; 
Fernle  v.  Scott,  L.  R.  7  C.  P.  202  ;  41 
L.  J.  C.  P.  20. 
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seisin  or  a  deed,  -which  would  have  been  formerly  necessary,  may 
now  be  dispensed  with  if  a  court  of  equity  would  have  compelled 
specific  performance  of  the  agreement  {}>). 

A  tenancy  at  will  creates  no  tenure  ;  "  for  tenant  at  will  shall  Tenancy  at 
not  do  fealty,  when  he  hath  no  certain  estate,  but  may  be  put  ,^enui'e^'^'^^ "° 
out  at  the  pleasure  of  the  lessor,  or  he  himself  may  determine  it 
at  his  pleasure." — "  But  otherwise  it  is  of  a  copyholder  or  tenant 
at  will  according  to  the  custom  of  the  manor,  for  that  he  is 
bound  to  do  fealty  ;  and  the  reason  is  because  there  is  a 
tenure  "  (c). 

Accordingly,  the  estate  of  the  lessor,  not  being  reversionary,  Xo  reversion, 
lay  in  livery  only,  and  not  in  grant,  so  long  as  that  distinction 
prevailed  (^/).     Hence,  also,  rent  reserved  upon  a  tenancy  at  will,  Oi' i'C"t  scr- 
though  distrainable  of  common  right,  is  not  rent  service  (c). 

A  tenancy  at  will  may  be  created  by  taking  possession  of  or  Creatiou  of 
occupying  land  with  the  permission  of  the  landlord,  which  may  ^ilL^^^  ^ 
be  evidenced  by  acts  of  acquiescence  on  his  part(y). 

A  tenancy  at  will  may  be  made  by  express  agreement  to  that  Tenancy  at 
eflfect,  notwithstanding  a  reservation  of  rent  payable  yearly,  or  li^eserml.^  ^^° 
at  other  fixed  periods  ;  the  express  limitation  rebuts  the  implica- 
tion of  a  tenancy  from  year  to  year  which  might  arise  from  the 
reservation  or  payment  of  the  periodical  rent  (//). 

According  to  the  above  principles  a  cestui  que  trust  in  possession  Possession  of 
of  land  with  the  consent  of  the  trustee  is  regarded  in  law  as  in  ^,4J"  '^" 
the  position  of  tenant  at  will  (//)  •  But  as  an  equitable  title  is  now  a 
complete  answer  to  an  action  for  the  recovery  of  land  by  the  legal 
owner  of  the  legal  estate,  (/)  the  point  is  devoid  of  practical 
importance.  A  cestui  que  use  was  also  deemed  a  tenant  at  will 
before  the  Statute  of  Uses  (A), 

Upon  the  same  principles  a  purchaser  of  land  let  into  possession   Possession 
by  the  vendor  before  completion  of  the  conveyance,  is  regarded  inent\o"pur' 
in  law  as  in  the  position  of  a  tenant  at  will  to  the  vendor  (/).     In  diase. 

(/y")  Doe    V.    Jirown^,    8    East,    1(55  ;  Smifh   v.    Widlakc,  3  C.  P.  D.  10  ;  47 

Zimhler  v.  Ahi-<(ham.'<,   [l'J08]   1   K.  B.  L.  J.  C.  P.  282. 

577  ;  72  L.  J.  K.  B.  103.     See  Beeson  v.  (y)  iricha)'d.so>i  v.  Li/iiff ridge,  i  Taunt. 

Jiiirfon,  12  C.  B.  (547  :  22  L.  J.  C.  P.  33.  128  ;  Doe  v.  fo-r,  U  Q.  B.  122  ;  Doe  v. 

(c)  Co.  Lit.  63  ri,  1)3  b.  See  per  Best,  Duriea,  7  Ex.  89  ;  Anderson  v.  Midland 
C.  J.,  Garland  v.  Jel/i/ll,  2  Bing.  273,  Ey.,  3  Ell.  &  Ell.  614  ;  30  L.  J.  Q.  B.l»4. 
2'J3.  (//)  Freeman  v.  Dames,  1  Vent.  80  ; 

(d)  Co.  Lit.  270  h  ;  1  Roll.  Abr.  2'J2  a,  Garrard  v.  Titck,  8  C.  B.  231  ;  18  L.  J. 
pl.'y.  C.  p.  338. 

(e)  Co.  Lit.  r,7  h.  (/)  ZimhJer   v.   Abrahams,    [1903]    1 
(/•)  Doe  T.  Roek,  4  Man.  &  G.  30  ;  11       K.  B.  577  ;  72  L.  J.  K.  B.  103. 

L.  J.  C.  P.  194  ;  Doe  v.  Titrmr,  7  M.  &  (/.•,)  Lit.  ss.  4()2,  463. 

W.  226  ;  Tur7i('ry.  Doe,[iU.kW.M}i;  (l)  Rit/Itt    v.   Beard,    13    East,    210; 

11  L.  J.  Ex.  453  :  Doe  v.  Carter,  9  Q.  B.  Bull  v. ' Cull i more,  2  Cr.  M.  &  R.  120  ; 

863;  18  L.  J.Q.  B.305  ;  Doev.  Coombes,  Doe   v.   Boeh,   4    Man.   &   G.   30.     See 

9  C.  B.  714;  19   L.  J.  C.  P.  306.     See  Winterhottoni  v.  Inyliam,  7  Q.  B.  611. 
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Customary 
tenancy  at 
will. 


equity  lie  is  considered  as  owner  according  to  the  terms  of  the 
contract  (/;()• 

Under  the  law  of  freehold  tenure,  the  possession  of  a  customary 
tenant  is  regarded  as  a  tenancy  at  will  to  the  lord,  though  the 
will  of  the  lord  as  to  the  duration  of  the  tenancy  is  regulated  by  the 
custom  ;  and  the  rights  of  possession  and  enjoyment  incident  to 
the  tenancy,  in  ihe  absence  of  special  custom,  are  the  possessory 
rights  of  tenants  at  will  at  common  law  (u). 

Determina-  The  lessor  may  determine  the  tenancy  at  will  expressly,  as  by 

tamnc  -  at  ^  demand  of  possession  (o),— or  impliedly,  by  doing  any  acts  of 
will  by  lessor,  ownership  inconsistent  with  the  continuance  of  the  tenancy  ;  as 
entering  and  cutting  down  trees,  or  cutting  and  carrying  away 
stone  without  the  consent  of  the  lessee,  or  executing  a  conveyance 
or  a  fresh  lease  to  a  third  party  (p).- — The  lessor  may  maintain 
an  action  of  ejectment  without  a  formal  notice  to  quit  {q). 


Determina- 
tion by  lessee. 


Determina- 
tion by  death 
of  lessor  or 
lessee 


The  lessee  may  determine  the  tenancy  at  will  by  express  notice 
and  quitting  possession  ;  but  a  mere  notice  without  quitting 
possession  would  not  be  sufficient  as  against  the  lessor  (/•)• 
Transfer  of  the  possession  to  another  with  notice  to  the  lessor  is 
a  determination  of  the  tenancy,  and  operates  as  a  disseisin  at  the 
election  of  the  lessor  (s).  "  A  tenant  at  will  cannot  as  against 
the  landlord  to  whom  he  is  tenant  constitute  another  person 
tenant  at  will ;  but  he  can  make  a  tenant  at  will  as  against 
himself  "(0- — Any  acts  of  ownership  by  the  lessee  inconsistent 
with  the  mere  tenancy  at  will,  as  cutting  down  timber  trees  or 
voluntarily  pulling  down  houses,  may  be  treated,  as  against  him, 
as  a  determination  of  the  tenancy  (»)• 

A  tenancy  at  will  is  determined  by  the  death  of  the  lessor  or 
of  the  lessee  (x).     And  though  the  lease  be  made  to  the  lessee  to 

liir/ht  V.  Beard,  13  East,  210  ;  Smith  v. 
W'idMte,  3  C.  r.  D.  10  ;  17  L.  J.  C.  P. 
282. 

(r)  Co.  Lit. ')')  a  ;  Hargrave's  note  (15) 
to  Co.  Lit.  5.")  h. 

(.s)  Blumlcii  V.  Bau(jli,  Cro.  Gar.  302  ; 
riiihoni  V.  Sander,  8  Ex.  763  ;  22 
L.  J.  Ex.  2G(;. 

(t)  Patteson,  J.,  Doe  v.  Carter,  9  Q.  B. 
863,  865. 

(«)  Shrcw.^huri/'s  {CouHte^x')  Case,  5 
Co.  13  b. 

(.c)  Doe  V.  Bocli,  4  Man.  &  G.  30  ; 
Co.  Lit.  62  h.  But  not  by  the  death  of 
one  of  joint  lessors  or  lessees.  Henstead's 
Case,  5  Co.  10  a. 


(ni)  Rose  v.  Watson,  10  H.  L.  C.  672  ; 
W/i  if  bread  cf  Co.  v.  Waft,  [1902]  1  Ch. 
835  ;  71  L.  J.  C.  424.  See  London  and 
County  Bank  v.  Lewis,  21  Ch.  D.  490. 

(«)  'Xei/se  V.  PowcU,  2  E.  &  B.  132  ; 
22  L.  J.  Q.  B.  305  ;  Bowser  v.  MacLean, 
2  De  G.  F.  &  J.  415  ;  30  L.  J.  C.  273. 
See  ante,  pp.  53,  66,  157. 

((»)  Lochc  V.  Matthews,  13  C.  B.  N.  S. 
753  ;  32  L.  J.  C.  P.  98  ;  Doe  v.  Price,  9 
Bing.  356  ;  Roe  v.  Street,  2  A.  &  E.  329  ; 
Pullen  V.  Breiver,  7  C.  B.  N.  S.  371. 

(j))  Bull  V.  CiiUiniore,  2  Cr.  M.  &  R. 
120  ;  Tm-ner  v.  Doe,  9  M.  &  W.  643  ;  11 
L.  J.  Ex.  453  ;  Wallis  v.  Dehnar,  29 
L.  J.  Ex.  276. 

((/)  Denn  v.  Ilaiolins,  10  East,  261  ; 
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hold  to  him  and  to  his  heirs  at  the  will  of  the  lessor,  the  words  (to 
the  heirs  of  the  lessee)  are  void  ;  for  by  the  death  of  the  lessee 
the  lease  is  absolutely  determined,  and  if  his  heir  enter  he  is  a 
trespasser  (?/).  But  it  is  otherwise  with  a  tenant  at  will  according 
to  the  custom  of  a  manor,  who  may  have  an  estate  of  inheritance 
-or  any  less  estate  by  the  custom  (^). 

Upon  the  determination  of  a  tenancy  at  will  by  the  lessor  Eight  of 
or  by  his  death,  the  lessee  retains  the  right  to  the  emblements  tenant  at  will 

•^  1  •   1  »-"<-ci    Q,.  Ills  execu- 

or  annual  crops  which  he  has  sown  during  the  tenancj^  with  tor  to  take 

the  right  to  enter  upon  the  land  to  cut  and  carry  them. — So,  ^^^^^^' 

upon  the  death  of  the  lessee,  his  executor  has  the  same  riwht ; 

but  if  the  lessee  determine  the  tenancy  by  his  own  act,  he  has  no 

such  right  (a).      And  ujjon  the  determination   of   the   tenancy  Andtore- 

by  the  lessor,  the  lessee  has  an  implied  licence  to  enter  for  a  '"^ve  goods. 

reasonable  time  to  remove  his  goods  (b). 

By  the  joint  efltect  of  sect.  7  of  the  Eeal  Property  Limitation  Deteimina- 

Act,  1833,  and  sect.  1  of  the  Eeal  Property  Limitation  Act,  1874,  *i"^  ^^ 

the  title  of  a  tenant  at  will  to  the  land  becomes  absolute  as  wmunder 

against  his  immediate  lessor  and  those  claiming  under  him  after  ,*''^  statute  of 
,,  •      ,■  e    J       1  p  IT  ^'■<'^'-    limitations. 

the  expu'ation  oi  twelve  years  from  the  determination  of  the 
tenancy,  or,  if  not  formally  determined,  at  the  expiration  of 
thirteen  years  next  after  the  commencement  of  the  tenancy ;  with 
a  proviso  that  no  mortgagor  or  cestui  que  trust  shall  be  deemed 
to  be  a  tenant  at  will,  within  the  meaning  of  the  clause,  to  his 
mortgagee  or  trustee  (c).  If  a  new  tenancy  at  will  be  created  by 
tigreement  of  the  parties,  express  or  implied,  before  the  title  of 
the  lessee  has  become  absolute,  then  a  fresh  period  of  twelve 
years  from  the  determination  of  the  new  tenancy,  or  thirteen 
years  from  its  commencement,  must  elapse  before  the  statutory 
title  of  the  lessee  is  complete  {d).  The  proviso  has  been  extended 
to  constructive  trusts  where  the  justice  of  the  case  so  required  {,^). 

"A  tenant  at  sufferance  is  he  that  at  first  came  in  by  lawful  Tenancy  at 
demise,  and  after  his  estate  ended  continueth  in  possession  and  s^^^^'-'^uce. 
wrongfully  holdeth  over"  (/) .      A  tenant  at  sufferance  differs  from 

(//)  Co.  Lit.  62  b.  (r/)  Btii/  v.  B^n/.  L.  R  H  P  r-   t-.i  . 

(-)  Co.  Lit.  63  a.   See  ante,  pp.  71,  7;>.  40  L.  J.  P.  C.  8r>.  ■  ^-  'oi  , 

(r/)  Co.  Lit.  55  «,  *,  56  a.  (,•)    Warrni    v.     .V,/rnn/  ri8')41     •> 

(i)  Co.  Lit.  56  «.    HQft  Doev.M'Krmi,  Q.  B.  648 ;  64  L  J  Q    15  \->  ■-     '    -"     " 

-'p^P^'S'/'U  T^T'?  I-  Jn';'''"'  ^-  ''■  ^-^'^  ^"•.^'^-  -'^  *•    '"^  ■"""'■•tgagor  who 

o  U.  if.  rf.ii  ;  ZJ  U.  J.  O.  1 .  201.  continues  in  possession  afier  conv^vinr-.. 

(.)  Bobhett  V.  S.  E.  Ry.,  'J   Q.  B.  D.  of  the  legal  Lta.e  to  the    uX'^ee  j' 

424  ;  Bay  v.  Bay,  L.  K.  3  B.  C.  751  ;  at   law    m   the   position   of    tenant  at 

40  L.  J.  P.  C.  3o.    See  Brighton  {Covp.)  suflferance.    unless    the    inort-a.re    deed 

V.  Brighton  Guardiam,  5  C.  P.  1).  368  ;  provide    to    the    contrary     "sT'p    nn.f 

Midland  By.  v.  Wright.   [liiOl]    1   Ch.  Sect.  VH.  "  Mortgage -Mm   -'11   2lV 

738  ;  70  L.  J.  C.  411.  ^  '^  '    ^ '    -'^'  '^^- 
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a  disseisor  in  that  his  original  entry  is  lawful,  and  from  a 
tenant  at  will  in  that  his  holding  over,  after  the  determination 
of  his  original  term,  is  wrongful  (g).  The  principle  that  it  is 
competent  to  a  person  to  waive  a  tort  is  applicable  to  this  branch 
of  the  law,  and  it  is  open  to  the  landlord  by  the  acceptance  of 
rent  as  rent,  or  other  acts,  to  convert  the  tortious  holding  into  a 
lawful  one  {i().  The  landlord,  however,  is  permitted  to  explain  his 
acts,  and  the  acceptance  of  rent  is  not  conclusive  to  bind  him  (/). 
The  position  of  the  tenant  is  different.  To  allow  him  to  plead 
that  he  was  merely  tenant  at  sufferance  would  be  to  allow  him 
to  plead  his  own  wrong  or  default,  which  the  law  never  allows, 
and  it  would  seem  that  unless  the  landlord  has  elected  to  treat 
the  holding  over  as  a  trespass,  he  is  entitled  at  any  time  to 
affirm  a  new  tenancy  (A). 

If  the  tort  is  waived,  the  tenant  at  sufferance  becomes  tenant 
from  year  to  year,  the  term  being  deemed  to  commence  upon  the 
day  corresponding  with  that  upon  which  the  former  term  com- 
menced (/).  Prima  facie  the  other  incidents  of  the  original 
demise  remain  in  force  so  far  as  they  are  applicable  to  a  tenancy 
from  year  to  year,  but  this  is  not  necessarily  the  case,  and  the 
actual  terms  of  the  new  tenancy  may  be  given  in  evidence  {m). 
If  either  party  could  maintain  an  action  for  specific  performance 
for  a  new  term,  and  not  merely  a  tenancy  from  year  to  year,  the 
agreement  in  this  respect  would  now  be  given  effect  to  in  all 
com-ts  (»).  The  landlord  may  rightfully  enter  or  maintain  an 
action  of  ejectment  against  a  tenant  at  sufferance  without  any 
demand  of  possession,  but  he  must  enter  before  he  can  maintain 
an  action  of  trespass  (o).  After  the  lapse  of  twelve  years  without 
payment  of  rent  a  claim  to  the  land  by  the  landlord  or  by  those 
claiming  under  him  would  be  barred  as  against  a  tenant  at 
sufferance  (j>). 

(o)  Co  Lit.  57  h,  270  i  ;  Butler  s  note  L.  J.  Ex.  87  ;   Cornhh  v.  Stuihs,  L.   R. 

to  Co.  Lit.  270  h.  5  C.  P.  33-t  :  39  L.  J.  C.  P.  202  ;  Maiihi 

(/O  Jfishoj)  V.  Iloiaird  2  B.  &  C.  100  ;  v.  Smith,  L.  P.  1»  Ex.  .50  ;  43  L.  J.  Ex. 

Doiuinl  V.  McCarthy,    [1893]    1   Q.  B.  42. 
730:  (32  L.  J.  Q.  B.  4(52.  (")  Ziwhkr  v.   Ahraham.s,    [lit03]    1 

(/•)  Ibh.-!    V.   Richardson,  II   A.  i:    E.  K.  B.  .577  ;    72  L.   J.   K.   B.  103.     See 

84!)  :    8  L.  J.  Q.  B.   12(5  ;  Due  v.  Crarjo,  Keith  v.    Gaiicia   Sf   Co.,   [1904]    1    Ch. 

6  C.  B.  yo;  17  L.  J.  C.  P.  263.  774  ;  73  L.  J.  C.  411. 

(/.•)  Per  Lord  Esher,  M.  R.,  Dongulv.  {o)  Co.  Lit.  57  h  :  Thuitderx. Belcher, 

McCarthy,  [1893]  1  Q.  B.  736,  741  :  62  3  East,  449;  Doe  v.  Q)>iglev,  2  Camp. 

L.  J.  Q.  B.  462.  505  ;  Boe  v.  Bay,  2  Q.  B.  147  ;  12  L.  J. 

(0  kelhj  Y.  Patterson,  L.  R.  9  C.  P.  Q.  B.  8(1. 
681  •    43   L.   J.   C.  P.  320  :    Boncjal  v.  (;;)  Real   Property   Limitation   Act, 

McCarthy,    [1893]    1    Q.    B.    736  ;    62  1833,  s.  8  ;    Real    Property  Limitation 

L   J  Q.  i3.  462.  Act,  1874,  s.  1  ;  Archbold  v.  Sculli/,  9 

(«0  Jfyatt  V.  Griffiths,  17  Q.  B.  505  ;  H.  L.  C.  360  ;  Ee  Jolly,  [1900]  2  Ch. 

Oaliley  v.  Moneli,  L.  R.  1  Ex.  159  ;  35  616  ;  69  L.  J.  C.  601. 
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Remedies  have  been  given  by  statute  against  tenants  holding  Remedies  by 
over,  besides  ihe  ordinary  remedies  for  the  recovery  of  possession,  against  hold- 
By  the  statute  4  Geo.  II.  c.  28,  s.  1,  any  tenant  for  term  of  Hfe  iug  over,— 
, .                                      , ,                                  .         .                         '11  double  value, 
hves  or  years,  or  other  person  coming  into  possession  under  such 

tenant,  who  shall  wilfully  hold  over  after  the  determination  of 
such  term,  and  after  demand  made  and  notice  in  writing  given 
for  delivering  the  possession,  is  made  liable  to  pay  to  the  person 
kept  out  of  possession  double  the  yearly  value  of  the  lands  for 
the  time  they  are  detained.  And  by  the  11  Geo.  II.  e.  19,  s.  18,  Double  rent, 
any  tenant  who  shall  give  notice  to  quit,  and  shall  not  accord- 
ingly deliver  up  possession  at  the  time  in  such  notice,  is  made 
liable  to  pay  to  the  landlord  double  the  rent  during  the  time  he 
shall  continue  in  possession  (q). 


Section  YI.     CoNDiTioNAii  Limitations  and  Conditions. 

§  1.  Conditional  limitations. 

§  2.  Conditions. 

§  3.  Construction  and  application  of  co  iditions. 

Estates  in  fee  simple,  fee  tail,  for  life  and  for  years  are  Estates  deter- 
distinguished.  as  above  explained,  by  the  limits  prescribed  for  condiUonsf 
their  duration,  and  they  regularly  determine  upon  attaining 
their  respective  limits,  namely,  failure  of  heirs  or  of  issue,  death 
of  the  person  by  whose  life  the  estate  is  limited  or  lapse  of  time. 
They  may,  however,  be  subjected  to  conditions  by  force  of  which, 
without  losing  their  distinctive  character,  they  may  be  determin- 
able without  attaining  their  regular  limits  of  duration.  Estates 
thus  made  conditionally  determinable  form  the  subject  of  this 
section. 

Estates  may  also  be  limited  to   arise  upon   conditions ;   and  Estates 

T         i      i_i     •        r-/"     i  •    ■  •        ,  1    ,  •    •         J 1        arising  upon 

according  to  their  eiiect  as  giving  rise  to  or  determining  the  conditions, 
estate,  conditions  in  general  are  distinguished  as  conditions 
Xtrecedoit  and  conditions  sahscqueiit  (a).  But  conditions  precedent  Conditions 
do  not  affect  the  limitation  of  the  estate  in  respect  of  quantity  or 
duration ;  they  relate  only  to  the  time  of  commencement  or 
vesting  of  the  estate,  and  therefore  belong  to  the  second  chapter 
of  this  part,  which  treats  of  the  limitation  of  future  estates. 

Oy)   Cahh    y.    Stokes,    8    East,    .Sr,S  ;  (<i)  Co.   Lit.    201  a.     See  Ife  Green- 

Souhbi/  V.  Xering,  y  East,  310  ;  Ander-  wood,   [1903]    1   Ch.   711)  ;    72  L.  J.  C. 

son  V.  Midland  Bi/.,  3  Ell.  &  Ell.  614  ;  281 . 
30  L.  J.  Q.  B.  91. 

L.P.L.  M 
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Conditions 
subsequent. 


Conditions  precedent  giving  rise  to  future  estates  occur  in  con- 
tingent remainders  at  common  law,  in  limitations  by  way  of 
springing  and  shifting  uses,  and  in  executory  devises  (/j). 

It  may  be  observed  that  conditions  precedent  giving  rise  to 
future  estates  may  operate  indirectly  as  conditions  subsequent 
relatively  to  the  preceding  estate  by  defeating  it ;  upon  the 
happening  of  the  conditional  event  they  displace  the  preceding 
estate,  and  are  substituted  for  it.  But  they  are  not  on  that 
account  brought  within  the  scope  of  the  present  section,  because 
they  are  altogether  extraneous  to  the  limitation  of  the  preceding 
estate  (c). 

Tho^e  conditions  only  which  enter  into  the  limitation  of  the 
estate  as  to  quantity  or  duration,  and  render  it  determinable, 
or  conditions  subsequent,  have  here  to  be  considered.  With 
respect  to  these  it  may  be  further  incidentally  observed  that 
they  may  be  annexed  to  future  estates,  vested  or  contingent ;  so 
that  they  may  operate  upon  estates  in  remainder  and  determine 
them  before  they  become  vested  in  possession  (f/)  ;  and  they  may 
ojDerate  upon  contingent  estates  before  they  become  vested  in 
interest  (f). 


Conditional 
limitations. 

Conditions  of 
re-entry. 


The  conditions  subsequent,  which  are  the  subject  of  this 
section,  appear  in  the  two  forms  of  conditional  Umitdtious  and 
conditions  of  re-cntrij,  or  coiiditions  strictly  so  called  at  common 
law,  which  forms  of  condition,  as  they  difier  essentially  in  their 
respective  modes  of  operation,  require  to  be  treated  se]3arately. 

A  conditional  limitation  operates  to  determine  the  estate  by 
the  intrinsic  force  of  the  limitation ;  in  the  event  prescribed 
by  the  terms  of  the  condition  the  estate  ceases.  A  condition 
operates  by  reserving  a  right  of  re  entry  (or  in  some  cases  it  may 
be  some  other  mode  of  defeating  the  estate)  to  the  grantor  and 
his  heirs  ;  in  the  event  prescribed,  the  estate  becomes  defeasible 
by  entry,  but  until  entry  the  estate  continues  (/). 

Accordingly  this  section  is  divided  into  sub-sections,  treating 
(§ '  1)  of  conditional  limitations  and  (§  2)  of  conditions  of 
re-entry,  or  conditions  strictly  so  called ;  and  there  will  remain 
to  be  noticed  some  rules  and  doctrines  of  law  relating  to  the 


(?y)  See  ante,  pp.  33,  50,  88. 

(c)  See  Due  v.  Eyre,  5  C.  B.  713  ; 
Rob'nisim  v.  Wood,  27  L.  J.  C.  726. 
And  see  Fearne,  Cont.  Rem.  272,  on  the 
effect  of  executory  devises  as  condition- 
ally determining  the  preceding  estate. 

(fl?)  Larnharde  y.  Peach,  4  Drew.  .553  ; 
28  L.  J.  C.  569  ;    Muggeridge's  Settle- 


ment, Johns.  625  ;  29  L.  J.  C.  288. 

(e)  Eqerton  v.  Brownlow,  4  H.  L.  C. 
1:  Re  Greenwood,  [1903]  1  Ch.  749; 
72  L.  J.  C.  281.  See  Re  Exmouth 
{VUc),  23  Ch.  D.  158;  52  L.  J.  C, 
420. 

(/)  See  the  distinction  explained, 
l)ost,  p.  168. 
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construction  and  ap2)lication  of  conditions  in  general  which  may 
be  conveniently  treated  separately  and  which  will  constitute  the 
matter  of  the  third  sub-section. 


§   1.  Conditional  Limitations  (a). 

Fee  simple  conditidiial. 

Fee  tail  with  proviso  for  cesKer — proviso  for  partial  crx.srr  void — proviso 

for  censer  may  be  barred. 
Estate  for  life  with  conditional  limitation — proviso  for  cesser  on  alienation 

— estate  for  life  terminable  at  will. 
Estate  for  years  determinable  upon  life  or  lives — term  determinable  by 

notice — proviso   for  cesser   of    satisfied    terms — cesser    by   statute  — 

assignment  of  satisfied  terms  to  protect  a  purchaser. 

At  tlie  common  law  an  estate  in  fee  simple  might  l)e  made  Fee  simple     ^ 
determinable    by   a   conditional   limitation,    so    that    upon    the  conditional, 
happening  of  a  certain  event  the  estate  ceased  (/>). 

The  limitation  "  to' A.  and  to  the  heirs  of  liis  body,"  or  "  to  A.  Fee  simple 
and  the  heirs  male  of  his  body,"  created  by  the  common  law  a  upon  JsSe! 
fee  simple  conditional.  The  estate  was  a  fee  simple  in  quality  ; 
but  as  to  quantity  or  duration  it  was  determinable  by  the  failure 
of  issue  or  issue  male. — Such  limitations  were  converted  hy  the 
statute  l>e  donis  into  fees  tail;  but  where  that  statute  did  not 
apply,  as  was  the  case  with  land  of  customary  tenure,  such 
limitations,  unless  there  were  a  special  custom  of  entail  in  the 
manor,  were,  and  they  still  are,  construed  to  give  a  fee  simple 
conditional,  as  at  common  law  (r). 

Other  ancient  instances  of  fees  simple  conditional  or  determin- 
able by  the  terms  of  their  limitation  may  be  found ;  but  no  such 
limitations  could  be  made  of  freehold  lands  after  the  statute  of 
Quia  employes,  which  prevented  the  creation  of  any  seignory  to 
which  an  escheat  of  the  fee,  upon  the  determination  of  the  estate, 
could  attach.  Since  that  statute  conditional  limitations  annexed 
to  a  fee  simple  are,  as  such,  simply  void  of  effect,  and  the  estate 
is  absolute  ((7). 

An  estate  tail  may  be  created  with  a  conditional  limitation,  or,   Fee  tail  with     ^/ 

as  it  is  iiere  commonly  called,  a  pioriso  for  cesser,  so  that  in  a  j"''"'"'*""  A"" 
J  J        1  J  >  cesser. 

(rt)  As  to  the  various  meanings  which  Touch.  117;    and  see    freston's  defini- 

liave  been  suggested  for  this  expression,  tiou  of  a  limitation  given  ante,  p.  117. 
fiee  Re  IJiitjdule,  38  Ch.  D.  17t) ;    Sug-  (/v)  Co.  Lit.  1  A,   18  a,   VJ  h  ;   EUoard 

den's  note  to  Gdb.,  Uses,  p.  173  ;  Fearne,  Seijmor's    Case,  10  Co.  U7 /y  ;  see  ante, 

Coiit.    Kem.    c.    i.    s.    3,    and    Butler's  p.  21. 

note  (ii),   lb.  ;  Butler's  note  (1)   to   Co.  (r)  lb.;  see  ante,  pp.  25,  2(5. 

Lit.   2o3  i  ;    Feurne,    Cont.   Kem.  272;  (//)  iiQkiante,i^.2b;  Collif.r  v.  Walters, 

jjanders,     Uses,  JjO;     i'reston,    Shep.  L.  K.  17  E4.  252  ;  4.i  L.  J.  C.  216. 


'-s-S: 


m  2 
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Examples  of 
proviso  for 
cesser. 


Proviso  for 
partial  cesser 
void. 


Proviso  may 
be  barred. 


certain  specified  event  the  estate  tail  ceases,  and  the  reversion 
or  next  vested  estate  in  remainder  takes  effect  in  immediate 
possession  {c). 

Instances  occur  in  settlements  in  which  estates  tail  are  limited 
with  the  proviso  that  if  the  tenant  in  tail  in  possession  shall 
refuse  or  neglect  to  take  the  name  and  arms  of  the  settlor,  the 
estate  tail  shall  cease  and  determine  as  if  he  were  dead  and  there 
were  a  failure  of  issue  inheritable  under  the  entail (/).  Alike 
proviso  is  sometimes  used  to  determine  the  estate  tail,  if 
the  tenant  in  possession  shall  neglect  to  reside  upon  the 
land  {(i),  or  if  he  shall  become  entitled  to  some  other  settled 

estate  (/()• 

A  proviso  that  in  a  certain  event  an  estate  tail  shall  cease  as 
if  the  tenant  in  tail  were  dead  is  void  ;  because  an  estate  tail 
does  not  determine  on  death  of  the  tenant  in  tail,  but  on  death 
without  issue,  and  because  the  proviso  is  uncertain  in  effect  as  to 
the  intended  destination  of  the  property  at  his  death.  An  estate 
tail  cannot  be  limited  to  cease  as  to  a  tenant  in  tail  only  or 
during  his  life  only,  and  to  continue  as  to  the  other  issue  in  tail ; 
for  such  a  limitation  would  be  -repugnant  to  the  estate  to  which 
it  is  annexed  (/).  In  the  case  of  a  will,  the  Court  would  probably 
supply  the  words  "  without  issue "  in  order  to  effectuate  the 
intention  (A). 

A  mere  direction  in  a  will  that  devisees  shall  take  the  name 
and  arms  of  the  testator  or  the  like,  without  words  divesting  the 
estate  in  case  of  non-compliance,  will  not  operate  as  a  conditional 
limitation,  unless  it  must  be  necessarily  so  construed  in  order  to 
effectuate  the  testator's  intention  (/). 

The  power  of  disposition  of  a  tenant  in  tail,  extending  to  the 
creation  of  a  fee  simple  absolute  as  against  all  persons  claiming 
under  or  after  the  determination  of  the  estate  tail,  is  not 
restricted  by  a  proviso  for  cesser ;  but  such  a  proviso,  in  common 
with  all  other  limitations  operating  subsequently  upon  the  estate, 
may  be  barred  by  a  disentailing  assurance  executed  in  the  proper 
form  (??()• 


-Yx^ff^Jl,  c^Mrtrx/^ 


((')  Port'uKjtoit.s     Case,    10 

Due  v.  Scnrboriivfjh  (^E(irT),  ;^  A.  «!c  E 
2  :  4  L.  J.  K.  B.  172.  As  to  limitations 
over  in  such  cases,  see  pod,  Chap.  II., 
Sect.  II.,  "  Shifting  Uses." 

(/)  JMoirich  V.  Luics,  L.  E.  9  Ch 
237  ;  43  L.  J.  C.  ^21.  See  Ldin  Unw 
and  Crown  Insre.  v.  Hill,  [1902]  A.  C 
263  ;  71  L.  J.  C.  002. 

((7)  Johnson  v.  Fovldcs,  L.  R.  f)  Eq 
268  ;  37  L.  J.  C.  260. 

(//)  Doe  V.   Yates,  5  B.  c*c  Aid.  544 


'e  Greenwood,   [11)03]    1  Ch. 


See 


lie  Greenwood,   [11)03]    1  Ch.  749. 
Fearne,  Cont.  Rem.  2.54,  n.  [e) 

(/)  Corbet's  Case,  1  Co.  83  h  ;  Mild- 
muifs  Case,  6  Co.  40  a;  Gull'irer  v. 
As'hhy.  4  Burr.  1929  ;  Bradleij  v. 
'Pelroio,  3  Ves.  324  ;  Tud.  L.  C.  Conv, 
.^.14. 

(/,•)  See  1  Jarman  on  Wills,  862. 

(0  Gulliver  v.  Aslihy,  4  Burr.  1929  ; 
1  W,  Bl.  607. 

(«0  See  aide,  p.  27.  See  Doc  v. 
Seurhmmgh  {Ecrrl),  3  A.  &  E.  897. 
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An  estate  for  life  may  be  made  determinable  by  a  conditional  Estate  for  life 

.„  ,    ,      1  i     T    V  1  with  con- 

limitation  ; — as,  if  an  estate  be  granted  to  a  woman  so  long  as  ditional  limi- 
slie  is  mimarried,  or  until  marriage,  or  during  widowhood ;  Nation. 
or  to  a  husband  or  wife  during  the  coverture  ;  or  for  any  like 
uncertain  duration  included  in  the  life  which  determines  the 
estate  upon  the  happening  of  the  event  mentioned,  the  next 
vested  estate  in  remainder  then  takes  effect,  and  intervening 
contingent  remainders,  if  any,  are  excluded  (ii). 

An  estate  for  life  may  be  limited  to  determine  on  alienation  ;  Proviso  for 
or  upon  charging  or  attempting  to  charge  the  estate,  or  the  rents  alieiiation,etc. 
and  profits ;  so  it  may  be  limited  to  cease  upon  l)ankruptcy  or 
insolvency  (o).  But  while  a  provision  contained  in  a  settlement 
•of  the  settlor's  own  property  determining  his  interest  upon 
<T,lienation  by  him  is  valid  {p),  a  provision  in  a  similar  settlement 
•determining  his  interest  upon  his  bankruptcy  is  invalid  {q).  An 
attempt  to  fetter  the  right  of  a  tenant  for  life  to  exercise  his 
statutory  powers  of  alienation  is  invalid  by  force  of  sect.  51  of 
the  Settled  Laud  Act,  1882  (r).  Conditions  in  restraint  of  aliena- 
tion cannot  be  annexed  to  an  estate  tail  or  an  estate  in  fee 
simple,  and  in  such  cases  they  are  void  and  inoperative,  as  being 
repugnant  to  an  inseparable  incident  of  the  estate  (s). 

A  lease  for  an  uncertain  term  determinable  at  the  will  of  the  Estate  for  life 

,  i.1        r        1     1 J     •  determinable 

lessee  only,  executed  ni  a  manner  to  convey  the  treehold,  is  an  ^^  ^^j^i^ 
estate  for  life  determinable  accordingly  (0-  A  lease  for  an 
uncertain  term  purporting  to  be  determinable  at  the  will  of  the 
lessee,  but  not  conveying  the  freehold,  as  where  there  was  no 
livery  of  seisin  or  other  sufficient  conveyance  of  the  freehold,  was 
determinable  also  at  the  will  of  the  lessor,  and  created  at  law 
only  a  tenancy  at  will  {it).  A  lease  determinable  at  the  will  of 
the  lessor  is  necessarily  not  a  freehold ;  and  in  the  absence  of 
any  other  Hmitation  it  is  a  tenancy  at  will,  and  is  determinable 
by  the  lessee  also  (.r). 

(«)  Jones  V.  Jones,   1  Q.  B.  D.  271)  ;  lie  Detnwld,  -10  Cli.    D.  585  ;  58  L.  J. 

45  L.  J.  Q.  B.  16(5 :  Re  Hope  Johnstone,  C.  4i)5. 

ri9i)-4]    1    Ch.   470;    73  L.  J.  C.  371  ;  0/)   Hu/inbotha/n  v.  Ifolme,    11)   Ves. 

Co    Lit.  42  a,  214  « ;  Diehsons  Trusts,  88  ;    WUsoti   v.    Greenwood,    1    Swanst. 

1   Sim.  N.  S.  37  ;  see  C'h/ipnuin  v.  Per-  471.     See  Mackintosh  v.  Pogose,  [1895] 

Jtins   [1905]  A.  C.  lOl)  ;  74  L.  J.  C.  331.  1  Ch.  505  ;  G4  L.  J.  C.  274. 

As  to  the  validity  of  limitations  over  (r)  Re  Ames,    [1893]  2  Ch.  479  ;  G2 

iipoii  marriage,  see  Morlci/  v.  Ronnold-  L.  J.  C.  G85  ;  Re  Snuth,  [1899]  1  Ch. 

son,  2  Hare,   570  ;  [1895]    1   Ch.  449  ;  331  ;  (iS  L.  J.  C.  198. 

■Wen  V.  Jackson,   1    Ch.    D.  399;    Re  (.f)  Re  Machu,  21    Ch.   D.   838;    Re 

Whiting's  Settlement,  [1905]  1  Ch.  9(5 ;  Dugdale,  38  Ch.  D.  176  :  57  L.  J.  C.  634. 

74  L.  J.  C.  207.  (0  !3ee  ante,  p.  156. 

(o)  R  rand  on   v.    Rohinson,    18    Ves.  (ja)  Co.  Lit.  55  «;  but  it  may  give  an 

429  •   Wilhimon  v.  Wilkinson,  1  Swanst.  interest   in   equity.     See  King's   Lease- 

515      See  Craven  v.  Brady,  L.  K.  4  Ch.  holds.    L.    R.    16    Eq.    521  ;    Znnhler  v. 

296  ;  38  L.  J.  C.  345.  Abrahams,    [1903]    1    K.    B.    .)7<  ;    .2 

(  w)  Brooke  v.  Pearson,  27  Btav.  181  ;  L.  J.  K.  B.  103. 

Xnight  v.  Browne,  30   L.  J.   C.   649;  0^)  See  a«fe,  p- 156. 
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Lease  for 
years  deter- 
minable upon 
life  or  lives. 


Lease  durint 
minorit}'. 

Term  deter- 
minable by 
notice. 


Proviso  for 
the  cesser  of 
satisfied 
terms. 


An  estate  for  years  may  be  made  determinable  by  a  conditional 
limitation,  as  tbe  continuance  of  a  life  or  lives  or  other  uncerta;n 
event.  Thus,  a  lease  for  100  years,  if  A.  shall  so  long  live, 
creates  a  term  of  years  determinable  upon  the  death  of  A. ;  and 
upon  the  death  of  A.  there  is  no  residue  of  the  terui,  though 
there  may  be  a  residue  of  the  years,  so  that  a  limitation  over  for 
the  residue  of  the  term  is  void,  unless  by  term  is  meant  the  time 
and  not  the  interest  (jj).  A  lease  for  so  many  years  as  A.  shall 
live,  not  being  limited  by  any  certain  period,  is  not  an  estate 
for  years,  but  a  freehold  or  an  estate  for  life  {z). — An  estate  for 
100  years,  if  A.  and  B.  shall  so  long  live,  determines  upon  tbe 
death  of  either  of  them  ;  but  an  estate  for  the  Uves  of  A.  and  B. 
continues  until  the  death  of  the  survivor  (a). 

A  lease  during  the  minority  of  A.  is  a  lease  for  the  number  of 
years  A.  wants  of  twenty-one,  if  he  shall  so  long  live  (/>). 

An  estate  for  years  certain  may  be  made  determinable  by 
notice  to  be  given  by  either  party  {c)  ;  but  a  lease  for  so  long 
as  the  lessee  pleases  to  continue  tenant,  being  otherwise 
unrestricted,  is  an  estate  for  life  terminable  at  the  will  of  the 
lessee  (d) . 

A  proviso  for  cesser  is  often  applied  to  long  terms  of  years 
created  for  various  purposes,  with  the  object  and  effect  of  making 
the  terms  to  cease  when  the  purposes  of  their  creation  have  been 
satisfied.  The  terms  referred  to  are  used  for  the  purpose  of 
securing  the  payment  of  sums  of  money,  as  debts  upon  mort- 
gage, or  the  sums  to  be  raised  for  the  jointures  of  widows  and 
the  portions  of  children  in  family  settlements.  The  term  is 
vested  in  trustees  upon  trust  to  raise  and  pay  the  charges 
imposed,  and,  subject  thereto,  ujjon  trust  for  the  owners  of  all 
other  estates  in  the  land  in  the  order  of  their  limitation,  or, 
as  it  is  called,  upon  trust  to  attend  the  iiiJieritaiicc. 

A  term  settled  in  this  manner  does  not  interfere  with  the 
beneficial  ownership  of  the  land  until  the  occasion  of  the 
charge  arises,  and  it  then  affords  the  ready  means  of  raising 
the  sum  charged  by  an  actual  receij)t  of  the  rents  and  profits, 
or,  if  necessary,  by  a  sale  or  mortgage.  The  efticacy  of  the  term 
for  this  purpose  by  reason  of  the  length,  which  is  sometimes 
extended  to  500  or  1000  years,  is  equivalent  to  the  fee  simple, 
while,  being    only  a    chattel    interest,  it  in  no   way  interferes 


(y)  Wrrglit  v.  Carticright,  1  Burr. 
282  ;  Co.  Lit.  4.5  h. 

(-)  Brewer  v.  Hill,  2  Anstr.  413  ;  Co. 
Lit.  42  rt,  4.")  h. 

(«)  BnidjieVs  Case,  5  Co.  9  a. 

(h)  Bath's  (^Bj?.)  Case,   6  Co.  35  h ; 


see  Boraston's  Case,  3  Co.  19  a. 

(f)  I)oe  v.  Baker,  8  Taunt.  241.  See 
ante,  p.  152. 

id)  Zimhler  v.  Ahrahums,  [1903]  1 
K.  B.  577  ;  71  L.  J.  K.  B.  103. 
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with    the   limitation,    transfer,    or   devolution    of    tlie   freehold 
subject  to  tlie  term. 

Formerl}^  if  there  were  no  express  proviso  for  cesser  upon  the  Satisfied 
purposes  of  the  term  being  satisfied,  the  term,  unless  exhausted  danTupon°he 
by  those  purposes,  and  unless  surrendered  to  the  tenant  of  the  inheritance, 
freehold  (and  after  lapse  of  time  such   a  surrender  nn'ght  be 
l^resumed),  continued  as  attendant  upon  the  inheritance,  and 
entitled  the  immediate  freeholder  to  the  beneficial  interest ;  and 
if  not  expressly  declared  to  be  attendant  in  its  original  creation, 
it  became  so  by  construction  of  equity. 

But  the  term  is  now  disposed  of  by  the  Satisfied  Terms  Act,  CH?erofsatis- 
1845,  which  enacts  by  sect.  2,  "  that  every  term  of  years  now  statute™^  ^ 
subsisting  or  hereafter  to  be  created,  becoming  satisfied  after 
31st  December,  1845,  and  which  either  by  express  declaration 
or  by  construction  of  law,  shall  after  that  day  become  attendant 
uj)on  the  inheritance  or  reversion  of  any  lands,  shall  imme- 
diately upon  the  same  becoming  so  attendant  absolutely  cease 
and  determine"  (e).' 

Sect.  1  of  the  statute  provided  in  like  manner  for  the  cesser  Assignment  of 
of  terms  whicli  upon  the  31st  December,  1.-45,  were  attendant  IT^Hlict™^ 
upon  the  inheritance,  except  as  to  the  protection  to  which  any  purchaser, 
person   might   then  be  entitled  therefrom.     The  protection  in 
question   was   obtained   by  a   purchaser   or   mortgagee   of    the 
inheritance  procuring  an  assignment  of   the  term  to  be  made 
to  a  trustee  on  his  behalf,  instead  of  taking  au  assignment  to 
himself  whereby  it  would  become  merged  and  cease.     He  had 
then  the  protection  of  the  prior  title  of  the  term  against  any 
intervening  dealings  with  the  inheritance  of  which  he  had  no 
notice  (/). 

(e)  8  i:  9  Vict.  c.  112.     See  Carson's  47;     M'ynn   v.    Williams,   5   Ves.    130; 

R.  v.  Stat.  pp.  .522  et  seq.  Maundrell  v.  Maiotdrcll,  10  Ves.  24G, 

(/)    Wdloughhy     V.     WilloiujhJiy,     1  270. 
T.  i'.   7ti;3  ;  Goodtitle  v.  Junes,  7  T.  U. 
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§  2.  Conditions. 

Condition — distinguished  from  conditional  limitation — words  of  limitation 

— words  of  condition. 
Condition  annexed  to  freehold — operates  by  entry  or  claim. 
Condition  annexed  to  leasehold— requires  no  entry  unless  so  stipulated — 

construction  of  conditions  in  leases. 
Condition  can  be  reserved  only  to  the  grantor  and  his  heirs — was   not 

assignable  at  common  law— distinction  as  to  the  reversion  upon  a 

conditional  limitation. 
Waiver  of  condition— cannot  be  retracted — cannot  operate  after  avoidance 

— effect  of  writ  in  ejectment  as  election  to  avoid. 
Effect  of  entry  in  avoiding  the   estate — effect    upon   mesne   estate   and 

charges — ujjon  remainders  and  ulterior  limitations. 
Conditions  implied  in  tenure — expressed  in  the  grant — effect  of  the  statute 

Qnla  emptorest. 
Conditions  in  mortgages  at  common  law — equity  of  redemption. 
Conditions  in  leases  for  payment  of  rent — for  performance  of  covenants. 

'Condition  A  condition,  strictly  so  called,  differs  in  operation  from  a  con- 

^    distinguished    clitional  limitation.     An  estate  upon  condition  is  not  void,  but 

from  condi-       '■  i    •  t  t,-  i         i 

tional  limita-    voidable  only  by  entry  or  clann  under  the  condition;  and  unless 
*^*^°'  the  right  of  avoidance  is  exercised  the  estate  continues.     A  con- 

ditional limitation  determines  the  estate  ii^^o  facto  by  mere  force 
of  the  terms,  leaving,  in  the  case  of  particular  estates,  the  next 
vested  remainder,  or  the  reversion,  to  take  effect  in  immediate 
possession  (a). 

Hence  it  may  be  observed  that  a  condition  annexed  to  an 
estate  with  a  conditional  limitation,  purporting  to  defeat  the 
estate  in  the  same  event  which  determines  it  by  the  express 
limitation,  as  in  the  case  of  a  gift  to  a  man  in  tail,  and  if  he  die 
without  heirs  of  his  body,  that  then  the  donor  and  bis  heirs 
shall  re-enter,  would  be  inoperative  and  therefore  a  void  con- 
dition (/>). 
Distinction  in  It  has  been  said  that  the  distinction  between  words  of  limita- 
construction.  ^j^^^  ^^-^^  words  of  condition  lies  in  the  terms  used  ;  but  it  is, 
perhaps,  more  correct  to  say  that  it  depends  rather  upon  the 
intention  and  effect  than  upon  the  exact  letter  of  the  words (c). 

(tt)  Co.  Lit.  214  h\  Shepp.  Touch,  by  (J))  Co.  Lit.  224  h.     But  a  condition 

Pre.~ton,  Ch.  vi.     As  to  the  acceleration  may  have  a  more  extensive  effect  than 

of    the    remainder,    see    Lamharde    v.  a   conditi.  nal   limitation,   by  defeating 

Peach,  4   Drew.  553  ;    28  L.  J.  C.  569  ;  all    the   estates    in    remainder    limited 

a  remainder  which  is  contingent  at  the  under  the  same  feoffment  or  grant,  see 

time   the  conditional   limitation    takes  ^w.st',  p.  173. 

effect,  fails  altogether,  unless  saved  by  (f)  Portington's    Cane,     10    Co.    41  ; 

the  Contingent  Remainders  Act,  1877;  Shepp.  Touch,  by    Preston,   p.    121  ;    1 

see  ante,  p.  34.  iSanders,  Uses,  155. 
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Apt  words  of  limitation  are: — '^  durante,  &^  durante  viduitate   \\'oidsof 

;  ■   .        ,  1  7  7j-'i7  7  limitation. 

or  durante  vita,  etc. — dum,   as    dum    sola  Juerit, — dummodo,   as 

<hiinni()do  solveret  taleni  reddituni, — qnanidiu,  as  quanidiu  se  bene 

gesaerit,  quamdiu  the  grantor  shall  be  dwelling  upon  the  manor, 

— and    so    by  these  words,   donee,   quousqne,  nsque  ad,    tanidiu, 

id)icnnqne  "  (d). 

Words  of  condition  are,  sub  cnuditioue,  j^rovino,  ita  quod,  si  Words  of  con- 
i-ontingat,  etc.  (t')-     And  "it  is  to  be  ol)served  that  many  words 
in  a  will  do  make  a  condition  in  law,  that  make  no  condition  in 
a  deed  "  (/). 

There  is  a  difference  in  the  operation  of  a  condition  annexed  Condition  an- 

'■  nexed  to  free- 

to  a  freehold,  and   a  condition  annexed  to  a  lease  for  years,  ii,,id  requires 
arising  from  the  difference  in  quality  of  those  estates.     A  free-  jj""'*^^ w/L /jj 
hold  estate  commencing,  at  common  law,  by  livery  cannot  be       ^^^^y^^ 
divested  under  a  condition  without  a  resumption  of  the  seisin*^^^^  ^f^"*^ 
by  entry,  hence  the  condition,  though  expressly  worded  that  ^f'H^HJi-< 

upon  a  certain  act  or  event  the  estate  shall  cease  and  be  void, 
im[)orts  only  that  a  right  of  entry  is  given  to  avoid  it ;  the  estate 
does  not  become  ipso  facto  void  under  the  condition,  but  voidable 
only  by  entry  (g) . 

''  Regularly,  when  any  man  will  take  advantage  of  a  condition,  Or  claim. 
if  he  may  enter  he  must  enter,  and  when  he  cannot  enter  he 
must  make  a  claim,  and  the  reason  is,  for  that  a  freehold  and 
inheritance  shall  not  cease  without  entry  or  claim  "  (//). 

The  (daiui  above  referred  to  applies  to  things  which  do  not  lie 
in  livery  and  of  which  there  can  be  no  entry  or  possession. 
Thus,  "  of  a  reversion  or  remainder,  of  a  rent  or  common  or  the 
like  there  must  be  a  claim  before  the  estate  be  revested  in  the 
grantor  by  force  of  the  condition,  and  that  claim  must  be  made 
upon  the  land.  A  fortiori,  in  case  of  a  feoffment  which  passeth 
by  livery  of .  seisin,  there  must  be  a  re-entry  by  force  of  the 
condition  before  the  estate  be  void  "  (i). 

(^7)  Co.  Lit.234  &,  23.5rt  ;  Portingtoti\'i  cease  or  end    ipito   facto  under   a  con- 

Caxe,  10  Co.  41  b  :  lie  Moore,  8*J  Cli.  D.  ditlonal  limitation  by  the  terms  of  its 

lli;  ;  57  L.  J.  C.  930.  creation.      See     Co.    Lit.     214  ;     ante, 

(r)   CroniwelVs     {Lo'nJ)    C<ae,    2    Co.  l^.  l(i3  et  seq. 
69  h  ;  Portington's   Cus<\    10  Co.  42  h  ;  (/)  Co.   Lit.  218  //  ;  in  the  case  of  a 

DoP  V.  Watt,  8  B.  &  C.  308  ;  Cartwright  rent  charge  out  of  the   grantor's   own 

V.   Cartwriglit,   3  Ue   G.   M.  &  G.  982.  land  upon  condition,  if  the  condition  be 

And  see  the  rules  for  distinguishing  and  broken,  the  grantor  being  in  possession 

construing    conditions    stated,     Shepp.  need   make  no  claim    upon   the   land  ; 

Touch,  by  I'reston,  p.  121.  the   law    will   adjudge    the    rent    void 

( /■)  Co.  Lit.  236  J  ;  and  see  2  Jarman,  without    any    claim.  lb.     The    statute 

Wills,  841.  enacting   that  corporeal  hereditaments 

(//)  Co.  Lit.  214  h  ;  Pennant's  Case,  3  shall  now  lie  in  grant  applies  in  terms 

Co.  64  rt  ;  notes  to  Buppa  v.  Mayo,  1  only  "as  regards  the  conveyance  of  the 

Wms.  Sauud.  441.  immediate  lreehol<l,''  and  though  it  dis- 

(//)  Co.  Lit.  218  a.     A  freehold  may  pensts   with   livery    to    commence    an 


^LTy.VoL,  Jlcuuu  JUu,  f^'l--^ 
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TART   II.      CHAP 


THE    LIMITATION    OF    ESTATES. 


Condition 
annexed  to 
lease  for  years 
does  not  re- 
quire entiy 
unless  so 
stipulated. 


Construction 
of  conditions 
in  leases. 


Proriso 
operating  as  a 
condition. 


"A  lease  for  years  may  begin  -without  ceremony,  and  so  may- 
end  without  ceremony,"  being  at  common  law  a  mere  matter  of 
contract.  Therefore  a  condition  to  defeat  it  does  not  require  an 
actual  entry,  unless  expressly  stipulated  for  (A).  According  lo 
the  older  cases,  a  condition  that  in  a  certain  event  a  lease  should 
cease  or  be  void  was  construed  as  a  conditional  limitation,  and 
the  term  treated  as  ipso  facto  void  ;  but  the  later  cases  show  that 
in  these  circumstances  tiie  condition  is  construed  to  render  the 
lease  voidable  at  the  option  of  the  lessor,  who  must  give  notice,, 
or  do  some  other  act  showing  his  intention  to  avoid  it(/).  If 
the  view  expressed  in  the  earlier  cases  had  prevailed,  it  would 
have  permitted  the  lessee  to  put  an  end  to  the  term  by  his  own 
default.  And  where  a  right  of  re-entry  is  expressed  to  be  given 
upon  an  antecedent  notice,  the  election  of  the  lessor  to  resume 
possession  is  finally  exercised  b}^  notice  given,  and  it  is  unneces- 
sary to  make  an  actual  entry  {m). 

"  In  a  lease  for  years  no  precise  form  of  words  is  necessary  to 
make  a  condition.  It  is  sufficient  if  it  appear  that  the  words 
used  were  intended  to  have  the  effect  of  creating  a  condition. 
They  must  be  the  words  of  the  landlord  because  he  is  to  impose 
the  condition  "  (//). — "  And  so  it  is  if  a  man  by  indenture  letleth 
lands  for  years,  in-ovided  always,  and  it  is  covenanted  and  agreed 
between  the  said  parties,  that  the  lessee  shall  not  alien,  and  it 
was  adjudged  that  this  was  a  condition  by  force  of  the  irroviso, 
and  a  covenant  by  force  of  the  other  words"  (o). — And  it  is  laid 
down  as  "  a  general  rule  that  where  a  proviso  is  that  the  lessee 
shall  perform  or  not  j)erform  a  thing,  and  no  penalty  to  it,  this 
is  a  condition,  otherwise  it  would  be  void ;  but  if  a  penalty  is 
annexed,  it  is  otherwise"  {p). 


Condition  can       A  condition  can  be  reserved  in  a  conveyance  at  common  law 

be  reserved  -^    ^    ^^     grantor  or  lessor  of  the  estate  and  to  his  heirs,  and 

only  to  the  j  &  ^  ' 

grantor  and  to  no  other  person  (r^).  If  a  devise  be  made  by  will  upon  con- 
dition, the  heir  of  the  testator  would  be  entitled  to  enter  upon 
breach  of  the  condition  (/).     A  condition  ma}'  be  reserved  upon 


estate  of  fi'eehold,  it  does  not  affect  the 
rule  requiring  an  actual  entry  to  revest 
the  freehold  under  a  condition.  See 
ante,  p.  86. 

(/O  Doe  V.  Baker,  8  Taunt.  241  ;  Co. 
Lit.  214  h.  See  Liddij  v.  Kennedy, 
L.  R.  .5  H.  L.  134,  \:>\,  ir)4. 

(0  Itede  v.  Fan-,  6  M.  &  S.  121  ; 
Harfx/ionie  v.  Watnon,  4  Bing.  N.  C. 
178  ;  Moore  v.  Ullcuats  J/i/iinf/  Co., 
[1!)08]  1  Ch.  57."<  :  tuve^i  Xo  JJv'jjjju  v. 
Ma  I/O,  1  Wms.  Saund.  442. 


(w)  Llddij  V.  Kmnedu,  L.  R.  5  H.  L. 
134. 

(«)  Doe  V.  Watt,  8  B.  &  C.  308,  315  ; 
Doe  V.  Phillips.  2  Bing.  13  ;  Doe  v. 
Kennard,  12  Q.  B.  244. 

(«)  Co.  Lit.  203  h  ;  Doe  v.  Wait,  8 
B.  &  C.  308. 

(yO  Doe  V.  Watt,  8  B.  &  C.  316,  and 
see  the  Cises  there  cited. 

(y)  Cn.  Lit.  214  ff,  379  a  ;  Fite/iet  v. 
Adams,  2  8tra.  1128. 

(?•)  See  Due  v.  Pi-arson,  6  East,  173. 
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a  conveyance  in  fee  simple,  leaving  no  reversion ;  or  upon  an 
assignment  of  a  term  of  years,  leaving  no  reversion  (.s-). 

A  condition  was  not  assignable   at  common  law,  either  with  Condition  not 
or  without  a  reversion  ;  but  it  was  made  to  pass  with  a  rever-  ''^^^'^"^'^if  ^^ 

'  '■  common  law. 

sion  in  certain  cases  by  32  Hen.  VIII.  c.  34  (t)  ;  and  by  8  &  9 

Vict.  c.  106,  s.  6,  "a  right  of  entry,  whether  immediate  or 
future,  and  whether  vested  or  contingent,  may  be  disposed  of 
by  deed." 

Hence  arose  a  diversity,  as  stated  by  Coke,  "  between  a  con-   Distinction  as 
dition  that  requiretli  a  re-entry,  and  a  limitation  that  ipso  facto  upon^cond^ 
determineth  the  estate  without  any  entry.     Of  this  first  sort  no  tional  limita- 
stranger  shall  take  any  advantage,  as  hath   been  said.     But  of 
limitations  it  is  otherwise.     As  if  a  man  make  a  lease  quonsqiic, 
that  is,  until  J.  S.  come  from  Eome,  the  lessor  grant  the  rever- 
sion over  to  a  stranger ;  J.  S.  comes  from  Rome,  the  grantee 
shall  take  advantage    of   it  and  enter,  because  tlie   estate  by 
express  limitation  of  it  was  determined.     So  it  is  if  a  man  make 
a  lease  to  a  woman  qiiaiiuUu  casta  vixerit,  or  if  a  man  make  a 
lease  to  a  widow,  si  tamdiu  in  jmrd  vidiiitate  viverct.     So  it  is  if 
a  man  make  a  lease  for  100  j'ears  if  the  lessee  live  so  long,  tlie 
lessor  grants  over  the  reversion,  the  lessee  dies,  the  grantee  may 
enter,  causa  qua  supra  "  (»)• 

The  forfeiture  under  a  condition  is  waived  and  dispensed  with.  Waiver  of  ^ 
if  the  grantor  or  lessor,  after  having  knowledge  of  the  grounds  ^*''^"  ^''"' 
of  forfeiture,  does  any  act  unequivocally  affirming  the  con- 
tinuance of  the  estate  or  tenanc}' ;  as  by  accepting,  suing  for, 
or  claiming  rent  subsequently  accruing  due  (r).  Distraining  for 
rent  may  have  the  same  effect  of  affirming  the  tenancy,  because 
it  is  only  justifiable  during  the  continuance  of  the  tenancy  or 
(by  the  statute  8  Anne,  c.  14,  s.  G,)  within  six  months  after  its 
determination  (.i-). 

Such  acts  of  waiver  of  the  forfeiture  operate  as  an  election  Cannot  be  re- 
not  to  avoid  the  estate,  which  when  once  made  and  duly  expressed 
cannot  be  retracted  ;  according  to  the  maxim  "  quod  setncl  placuit 
i)i  electionibus  aiitplius  displiccre  non  potest''  (y).    But  they  operate 

(.s)  C>>.  Lit.  202  a,  202  f>;  Do fv.  Bate-  MchoU,   4  C.   B.  X.  8.   376;    Croft    v. 

man,  2  13.  c5c  Aid.  168.  Luutleij.   5  E.  &  B.  648.     Sec  notes  to 

(0  As    to  this  statute   and   when    it  Bunijwr's  Case,  1  Smith,  L.  C.  32,  and 

applies,  see   S/>e)u-ers   Cane,  5  Cu.   16 ;  Buppa   v.    ^aijn,    1    Wms.    Saund.    at 

1  Smith,  L.  C.  r>2  ;  notes  to  Duppa  v.  p.  444  et  seq. 

Mayo,    1    Wms     Saiiud.     44'.)  ;    Leake,  {x)   Ward  v.  Day,  4  B.  &  S.  337  ;  33 

Contracts,  8o8.  L.  J.  Q.  B.  3;   Gr'imwood  v.  J/o.w,  L.  K. 

(«)  Co.    Lit.  214  b  ;  Mannimfs  Cane,  7  C.  P.  360.     See  Cox  v.  Le}gh,  L.  R.  9 

8  Co.  95  h.  '  Q.  B.  333  ;  43  L.  J.  Q.  B.  123! 

(r)  Doc  V.  Allen.  3  Taunt.  78  :  Doe  v.  (y)  Jones  v.  Carter,  1.5  M.  &  "W.  718  ; 

Birch,    1     M.    i:    \V.    4()2  ;    Dendy   v.  Croft   v.    Lumley,  5    E.    &    B.   648;    6 
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Waiver  can- 
]iot  operate 
after  avoid- 
ance of  the 
estate. 


Effect  of 
ejectment  as 
•election  to 
/ivoid. 


Entry  avoids 
tlie  estate  of 
t  he  grantee, 
and  revests  it 
in  the  grantor. 


Cannot  avoid 
it  in  part 
only. 


only  upon  past  l)reaches  or  forfeitures  ;  and  if  the  breach  be  a 
continuing  one,  a  subsequent  breach  will  give  a  new  right  of 
entry  (.~). 

On  the  other  hand,  where  the  election  is  duly  made  by  entry 
or  otherwise  to  avoid  the  estate,  or  where  it  becomes  ij^so  facto 
void  under  the  condition  or  limitation,  no  acceptance  of  rent  or 
other  act  of  waiver  can  afterwards  revive  or  continue  it  (a).  But 
such  acts  may  be  evidence  of  a  new  tenancy  (b). 

The  service  of  a  writ  of  ejectment,  by  treating  the  tenant  as  a 
trespasser,  operates  as  a  conclusive  election  to  avoid  a  lease,  and 
it  may  be  referred  back  to  the  earliest  breach  or  ground  of 
forfeiture  upon  which  the  plaintiff  relies  in  support  of  the  action. 
It  therefore  precludes  the  lessor  from  suing  for  subsequent  rent 
or  subsequent  breaches  under  the  lease.  And,  on  the  other 
hand,  it  prevents  any  subsequent  act,  as  distraining  for  or 
accepting  the  rent  in  arrear,  from  operating  as  a  waiver  of  the 
forfeiture  upon  which  the  ejectment  is  founded  (c). 

Upon  entry  the  estate  to  which  the  condition  is  annexed  is 
avoided,  and  the  original  estate  of  the  grantor  or  lessor  is 
revested  in  him  or  in  his  representatives  so  far  as  the  circum- 
stances permit.  "  Eegularly  it  is  true  that  he  that  entereth  for 
a  condition  broken  shall  be  seised  in  his  first  estate,  or  of  that 
estate  which  he  had  at  the  time  of  the  estate  made  upon  condi- 
tion, but  yet  this  faileth  in  many  cases: — 1.  In  respect  of 
impossibility, — 2.  In  respect  of  necessity, — 3.  In  respect  of  some 
collateral  qualities  "  ((/)• 

But  the  right  of  action  remains  on  covenants  in  a  lease  for 
arrears  of  rent  or  breaches  committed  before  re-entry ;  and  it 
was  so  held  notwithstanding  the  proviso  expressed  that  the 
lessor  upon  re-entry  should  have  the  premises  again  "  as  if  the 
indenture  of  lease  had  never  been  made"  (c). 

A  condition,  like  a  conditional  limitation,  must  in  general 
defeat  or  determine  the  whole  estate  to  which  it  is  annexed.  It 
cannot  avoid  the  estate  in  part  only,  and  continue  it  in  part. 


H.  L.  C.  072  ;  1I7/;yZ  v.  Bay,  5  B.  &  S. 
3.V.I. 

(--)  Due  V.  PficJi,  1  B.  &  Ad.  428  ; 
Doe  V.  Gladwin,  6  Q.  B.  953  ;  Doe  v. 
Jonex,  5  P^x.  4'J8  ;  Thomas  v.  Lulliam, 
[180o]  2  Q.  B.  400.     Seei^('.rf,  p.  180. 

(«)  Co.  Lit.  215  a  ;  Pennant's  Case, 
3  Co.  64  b.  See  Tuleman  v.  Porthury, 
L.  H.  6  Q.  B.  245  ;  L.  K.  7  Q.  B.  344  ;  41 
L.  .J.  Q.  B.  48.  "A  contirniation  may 
make  a  voidable  or  defeasible  estate 
good,  but  it  cannot  work  upon  an  estate 
that  is  void  in  Lnv."     Co.  Lit.  295  I/. 


(h^  See  JJlyth  v.  Dennett,  13  C.  B. 
178  ;  22  L.  J.'C.  P.  79. 

((•)  Jones  V.  Carttr,  15  M.  &  ^V.  718  ; 
Grimwoud  v.  Mos,  L.  E.  7  C.  P.  8(50  : 
41  L.  J.  C.  P.  239  ;  Serjea?it  y.  ^'as/l, 
Field  S,-  Co.,  [1903]  "2  Ji.  B.  304  ;  72 
L.  J.  K.  B.  G30.  See  Moore  v.  Ullcoats 
Mining  Co.,  [1908]  1  Ch.  575. 

{<!')  ^Iloddij  V.  Iloddii.  2  Rolle,  60  ;  Co. 
Lit.  201  a  ;  and  see  202  a,  where  the 
instances  are  given. 

(e)  Ilartshornc  v.  Watson,  4  Bing, 
N.  C.  178. 
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Thus  a  proviso  for  the  cesser  of  an  estate  tail,  during  the  life  of 
the  tenant  in  tail  only,  is  repugnant  and  void  (./'). 

Entry  also  avoids  all  mesne  estates  and  incumbrances  created  Avoids  mesne 
out  of  or  charged  upon  the  estate  (g).     But  conditions  implied  in  ch!uges^° 
law,  as  the  conditions  of  tenure,  do  not  affect  the  estates  and 
incumbrances  created  before  the  act  of  forfeiture  (//)• 

At  common  law  if  the  land  be  limited  for  a  particular  estate  Avoids  estates  ^ 
with  remainders,  subject  to  a  condition,  the  re-entry  defeats  all 
the  estates  in  remainder,  as  being  dependent  upon  the  seisin  of 
the  particular  estate  (/').  But  where  a  particular  estate  is  limited 
subject  to  a  condition,  and  a  remainder  is  limited  over  indepen- 
dently of  that  condition,  as  the  entry  would  defeat  the  remainder, 
the  condition,  unless  it  can  be  construed  as  a  limitation  deter- 
mining the  preceding  estate  without  entry  so  as  to  support  the 
remainder,  is  repugnant  and  void  (A). 

A  condition  of  re-entry  has  no  effect  upon  springing  uses  and   Dues  not 
executory  devises  which  operate  in  substitution  of  the  estate  to  fj^uses and" 
which  the  condition  is  annexed  ;  for  these  limitations  arise  quite  executory 
independently  of  the  preceding  estate  (/). 

At  common  law  the  services  and  duties  of  the  tenure  consti-   Conditions 
tuted  an  implied  condition  of  the  continuance  of  the  estate  ;  a  te!!me. 
refusal  of  the  services  or  a  denial  of  the  tenure  was  visitable  with 
forfeiture,  and  entitled  the  lord  or  reversioner  to  re-enter  and 
resume    possession.      Other    conditions    might   be   annexed   in  Conditions  ex- 
express  terms  to  the  grant  of  an  estate  with  the  like  effect  of  g^^^^^^^ 
giving  to  the   grantor  or  his  heirs  the  right  to  re-enter  and 
resume  possession  upon  breach  of  the  condition  (in). 

By  the  common  law,  it  was  a  condition  in  law  annexed  to  the  Condition  in 
estate  of  tenant  for  life  or  for  years  or  other  particular  estate,  tortious  con- 
that  if    he  made   a  tortious  alienation   of  the  seisin  it  was  a   veyance. 
forfeiture  of  his  estate,  and  the  reversioner  or  remainderman 
might  enter ;  so  if  he  claimed  a  greater  estate  in  a  court  of  record. 
But   conveyances   have   no   longer   any   tortious   operation  (ii). 

(/)   Corhefs  Cate,  83   h  ;   MUdnimfs  KinnersleTf  v.   Williamson,  39  L.  J.  C. 

('use,  6  Co.  iOn.     ^ee'Jonc.i  v.  Haitcocli,  788,  where  it  was  held  that  a  remain- 

■i  Dow,  145.  derman   has   no  etjuity  to   compel  the 

((■/)  Sinionda  v.  Lawncl,  Cro.  El.  239  ;  tenant  for  life  to  perform  a  condition. 

Ci'cswell  y.  l)(ivithon,h<y 'L.T.SW.    See  In   a   devise   by  will   a  condition  may 

<?.  ir.  i?//.  V.  &«(7/i,  2  Ch.  D.  235  ;  and  be    annexed    to   the    particular    estate 

see  Maijow's  Case,  1  Co.  14G  h.  only  without  affecting  the   remainder. 

(/<)  Co.  Lit.  233  I),  where  see  the  dis-  Wan-en  v.  Lee,  Dyer,  120  b. 

tinction   as   to  conditions   by   statute  ;  (?)  See  ante,  pp.  50,  88. 

Archer" s  Case,  1  Co.  67  a.  (w)  Butler's  note  (1)  to  Co.  Lit.  201  a  ; 

(/)  Fearne,  Cont.  Kern.  261,  262  ;    1  Co.  Lit.  233  h  ;  Butler's  note  to  Fearnc, 

Sanders,  Uses,  152.     See  ante,  p.  33.  Cont.  Kein.  p.  382. 

(It?)  Fearne,  Cont.  Kern.  270  ;  Shepp.  (;/)  Co.  Lit.  233  h.     See  ante,  pp.  40,„ 

Touch,    by     Preston,    120,     121.      See  41. 
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Entry  was  necessary  on  the  part  of  the  lessor  to  avoid  the  estate, 

whether  it  was  a  freehold  or  leasehold,  in  resjoeot  of  the  conditions 

implied  in  the  tenure  (o). 

Express  con-         The  right  of  entry  for  breach  of  the  conditions  implied  in  the 

affectedby       tenure  could  not  be  reserved  upon  an  alienation  in  fee  after  the 

statute  Quia     st;itute  Quia  einptovcs,  for  that  statute  prohibited  the  creation  of 

{^IH  iftoVCS 

a  sub-tenure  and  the  grantee  held  only  of  the  chief  lord  of  the 
fee ;  but  a  right  of  entry  upon  positive  conditions  expressed  in 
the  grant,  may  be  reserved  to  the  grantor  and  his  heirs  notwith- 
standing the  statute  Quia  emjjtores  (p). 

Condition  in         Express  conditions  of  re-entry  were  employed  at  common  law 
mortgage  at      ^    morto:a2;es  of  land.     The  mortgagor  conveyed  the  land  to  the 

common  law.  &   o  o   o  ./ 

mortgagee  by  feoffment,  or  other  appropriate  legal  assurance, 
upon  condition  that  if  he  paid  at  a  certain  day  the  amount  of 
the  debt  he  might  re-enter  and  resume  his  former  estate  (q). 
Eiiuity  of  re-  On  failure  to  perform  the  condition  by  payment  at  the  day 
demption.  appointed,  the  estate  of  the  mortgagee  became  absolute  and 
indefeasible  at  law ;  but  the  Court  of  Chancery,  regarding  the 
transaction  merely  as  a  pledge  of  the  land  for  the  debt,  allowed 
to  the  mortgagor  a  right  or  equity  of  redemption,  giving  the 
mortgagee  at  the  same  time  the  right  of  applying  to  the  court  to 
bar  the  equity  of  redemption  in  default  of  payment  by  an 
appointed  day  (r). 

Conditions  in       A  condition  of  re-entry  is  frequently  applied   to  secure  the 

menTof  ren?'  payment  of  rents  reserved,  in  addition  to  the  other  remedies  by 

action  or  distress  (.s).     At  common  law  a  condition  of  re-entry 

simply  "  if  the  rent  be  in  arrear  "  implies  several  subordinate 

conditions,  which  must  be  strictly  complied  with  at  all  points  in 

Demand  order  to   maintain  a  forfeiture  and    re-entry.      These  may  be 

necessary  at     gmj^med   uiD  in  the  requirement  that  a  demand  must  be  first 
common  law.  -i-  ^ 

made  of  the  precise  sum  due,  and  at  the  exact  time  and  place 

required  by  law  under  the  various  circumstances  of  the  case  (/). 
statute  By  sect.  210  of  the  Common  Law  Procedure  Act,  1852  (15  &  16 

e"e^ctment        ^^^^'  ^'  '^^^'  which  replaces  an  earlier  enactment  to  the  same 
without  dc-      effect,    in  all  cases  between  landlord  and  tenant,  the  landlord 
may  recover  in  ejectment  upon  proof  that  half-a-year's  rent  was 
due  before  the  writ  was  served,  and  that  no  sufiicient  distress 

(v)  See  Fen7i  v.  Smart,  12  East,  iU.  (.v)  Co.  Lit.  201  a  et  seq. 

(^y)  Lit.  s.  325  ;  Co.  Lit.  201  a.     See  (t)  See  the  requirements  of  the  com- 

antr,  pp.  12,  170;    Due  v.  Batemun,  2  moii  law  to  be  observed  before  a  rever- 

B.  &  Aid.  168,  170.  sioner    was   entitled   to  re-enter  stated 

{jl)  Co.  Lit.  2U5  ff,  b.  note  (11)  to  Duppa  v.  Mayo,  1  Wms. 

(?•)  See  j^OA-f,  pp.  203  et  scq.  Saund.  at  p.  431,  and  L'o.  Lit.  201  b. 


niand  or 
entrv. 
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"was  to  be  found  on  tlie  demised  premises  countervailinj];  the 
arreai's  then  due,  and  that  the  lessor  had  power  to  re-enter,  the 
necessity  for  a  formal  demand  and  re-entry  being  then  dispensed 
■with  (n). 

If  the  condition  of  re-entry  expressly  provides  for  the  time 
and  ni tinner  of  demanding  the  rent,  or  adds  any  other  conditions 
precedent  to  the  right  of  i-e-entry,  such  express  provisions  may 
supersede  the  imphed  conditions  of  the  common  law,  and  must 
be  duly  complied  with  {x). 

A  condition  of  re-entry  is  also  used  for  securing  the  due  per- 
formance of  covenants  in  leases,  by  giving  a  right  of  re-entry 
upon  a  breach  of  covenant,  as  with  covenants  to  repair  and  to 
insure,  covenants  respecting  the  mode  of  occupying  and  using 
the  premises  and  the  like.  Where  the  proviso  for  re-entry  uses 
apt  words,  the  power  of  re-entry  may  be  just  as  well  reserved  for 
breaking  a  negdtire  covenant,  as  lor  not  performing  a  positive 
one  (//). — "  An  assignee  of  such  an  estate  takes  it  subject  to  the 
condition,  and  hable  to  be  divested  by  the  breach  of  it.  It  is 
immaterial,  in  this  respect,  whether  the  condition  is  for  the  per- 
formance of  some  covenant  which  touches  the  land,  and  runs 
with  it,  or  one  which  is  wholly  collateral.  Upon  the  breach  of 
either  species  of  covenant,  the  estate  ceases  when  the  lessor 
chooses  to  take  advantage  of  his  right  of  re-entry "  (^). — The 
entry  for  a  forfeiture  does  not  bar  the  remedy  for  the  rent  in 
arrear  or  breach  occasioning  the  forfeiture,  or  for  previous  rent 
or  breaches,  under  the  covenants  or  contract  contained  in  the 
lease  {a). 


Conrlition   ex- 
pressly stipu- 
lating for 
demand,  etc. 


Conditions  for 
performance 
of  covenants. 


Remedy  for 
past  rent  and 
breaches  of 
covenant. 


(//)  As  to  the  construction  of  this 
statute,  see  note  (1 1)  to  Duppa  v.  Maijo, 
1  Wms.  Saumi   at  p.  43(i. 

{x)  Phliripa  V.  Bridge,  L.  R.  1)  C.  P. 
43  :  48  L.  J.  C.  P.  13,  and  see  the  cases 
there  cited  upon  the  construction  of 
such  conditions. 

(v/)  Ti'lemau  v.  Porthurij,  L.  R.  7 
Q.  B.  344  ;  41  L.  J.  Q.  B.  98  ;  Harman 
V.    Ainslie,    [1904]    1     K.    B.    ()9S ;    73 


L.  J.  K.  B.  539. 

(;;)  Per  curiam,  Doe  v.  Pn-lt,  1  B.  &  Ad. 
428,  43f5.  As  to  the  right  of  the  a.ssignee 
of  the  lessor  to  the  benefit  of  conditions, 
see  ante,  p.  171. 

[a)  Ifa rtshorne  v.  Watson,  4  Bing. 
N.  (!.  178;  Blorc  v.  aiulini,  [19U.i]  1 
K.  B.  357;  72  L.  J.  K.  B.  114.  .See 
Att.-Gen.  v.  Cox,  3  H.  L.  G.  240  ;  Prh-e 
V.  Woru-oorl,  4  H.  i:  N.  :A-2. 
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§   3.  Construction  and  AprLicATioN  of  Conditions. 

llletral  and  impossible  conditions  void — examples. 

Conditions  void  for  uticeitainty. 

Conditions  void  as  repufjnant  to  the  estate  limited. 

Construction  of  conditions — conditions   construed   as   subsequent   rather 

than  precedent— construed  strictly  in  favour  of  vesting,  and  against 

divesting — condition  of  re-entry. 
Conditions  determined  by  licence — statute  restricting  licence  to  specific 

act — -waiver  of  breach  restricted  to  specific  instance. 
Eelief  against  forfeiture — by  the  court— statutory. 


Illegal  and 
impossible 
conditions  are 
void. 


Examples. — 
conditions  in 
restraint  of 
marriaee. 


There  remain  to  be  noticed  in  this  sub-section  some  rules 
and  doctrines  of  law  relating  to  conditions  generall}^  and  the 
construction  and  application  of  conditions. 

Conditions  which  in  their  matter  or  object  are  illegal  or 
impossible,  are  void  and  inoperative.  Hence,  if  tlie  condition 
be  precedent,  that  is,  if  the  estate  be  limited  to  arise  upon  such 
a  condition,  both  the  condition  and  the  estate  are  void;  if  the 
condition  be  subsequent,  that  is,  if  the  estate  be  determinable 
upon  such  a  condition,  whether  as  a  conditional  limitation  or  as  a 
condition  of  re-entry,  the  condition  only  is  void,  and  the  estate 
good  and  absolute.  And  the  same  rules  apply  whether  the 
condition  be  illegal  or  impossible  at  the  time  of  limiting  the 
estate,  or  whether  it  become  so  afterwards  (a). 

In  the  case  of  personal  property,  the  Court  of  Cliancery 
adopted  the  rule  of  the  civil  law  with  modifications,  and 
conditions  in  general  restraint  of  marriage  were  held  to  be 
bad  (h).  But  the  better  opinion  seems  to  be  that  conditions  in 
restraint  of  marriage  when  attached  to  gifts  of  land  are  not 
j)er  se  invalid  ((•)• 

The  proceeds  of  sale  of  land  are  treated  as  personal  estate  for 
the  purpose  of  this  rule,  and  a  condition  in  general  restraint  of 
marriage  will  be  held  to  be  void  {d).  A  condition  subsequent 
defeating  an  interest  given  in  the  event  of  marriage  without  the 
consent  of  a  named  person  is  a  partial  restraint  and  valid  (e), 
but  if  the  condition  cannot  be  complied  with  by  reason  of  the 


(a)  liovndel  v.  Currcr,  2  Bro.  C.  C.  07  ; 
Corhdt  V.  Corhett,  U  P.  D.  7  ;  RUhjway 
v.  Woodhouxe,  7  Beav.  437  ;  Partridge 
V.  Partridqe,  [1894]  1  Ch.  351  ;  63 
L.  J.  C.  122  ;  Re  Giremcood,  [1903]  1 
Ch.  749  ;  72  L.  J.  C.  281.  See  Re 
Moore,  39  Ch.  D.  116;  Re  Croxon, 
[1904]   1  Ch.  2.52  ;  73  L.  J.  C.  170. 


(i'O  Scott  V.  Tyler,  2  Bro.  C.  C.  431  ; 
1  Wli.  &  T.  L.  C.  Eq.  .535. 

(<:■)  See  notes  to  Scott  v.  Tyler,  siqjra. 

{d)  Bellairs  v.  Bellairs,  L.  R.  18  Eq. 
510  ;  43  L.  J.  C.  069. 

(^)  Re  Whifing's  Settlement,  [1905] 
1  Ch.  96  ;  74  L.  J.  C.  207. 


SECT.    VI.      §    8.      CONSTRUCTION    OF    CONDITIONS.  177 

death  of  the  person  whose  consent  is  necessary,  the  condition  is 
discharged,  and  the  gift  remains  absolute  (/). 

Lands  were  devised  by  will  for  estates  tail  to  the  heirs  male  Other 
of  the  body  of  A.  with  a  proviso  that  if  A.  should  die  without  ^^^™l^^^s- 
having  acquired  the  title  of  Duke  or  Marquis  of  B.  to  him  and 
the  heirs  male  of  his  body,  the  estates  so  devised  should  cease 
and  be  void  ;  it  was  held  that  the  proviso  was  a  condition  subse- 
quent and  was  void  as  being  contrary  to  public  policy,  and  that 
consequently  the  estates  were  absolute  (7). — Where  a  devise  was 
made  upon  condition  that  the  devisee  should  convey  part  of  the 
devised  estate  to  a  charity,  the  condition  was  held  illegal  and 
void  and  the  devise  absolute  {Ii). — A  devise  to  A.  was  conditioned 
to  be  void  if  he  should  refuse  upon  request  to  convey  an  estate 
to  B.,  the  testator  liavinif  subsequently  to  the  making  of  his  will 
rendered  the  condition  impossible  by  himself  purchasing  the 
estate,  the  devise  was  held  to  be  absolute  (/'). 

If  a  condition  is  so  expressed  that  it  is  impossible  to  ascertain  Conditiou  ^^ 
with  certainty  the  event  or  contingency  upon  which  the  estate  is  yncertaiutv 
to  arise  or  be  defeated,  it  is  equivalent  to  being  impossible  and 
is  equally  inoperative  (A).  So  also,  if  it  be  expressed  with  such 
uncertaint}'  that  it  is  impossible  to  say  what  is  the  effect 
intended  as  to  the  destination  of  the  property ;  as  where  an 
estate  in  fee  or  an  estate  tail  is  limited  to  cease  and  go  over  as 
if  the  tenant  were  dead  (/).  And  generally  if  there  be  a  limita- 
tion over  which  does  not  meet  the  event  on  which  a  previous 
estate  is  to  cease,  there  is,  in  general,  not  sufficient  certainty  to 
determine  the  previous  estate  before  the  limitation  over  takes 
effect  (m). 

So,  if  the  condition  be  in  the  event  uncertain,  it  is  inoperative ; 
thus  "  if  a  lease  be  made  to  a  man  and  a  woman  for  their  lives 
upon  condition  that  which  of  them  two  shall  first  marry,  that 
one  shall  have  the  fee,  and  they  intermarry,  neither  of  them 
shall  have  the  fee,  for  the  uncertainty  "  (n). 

A  condition  annexed  to  an  estate  which  is  rej^ugnant  to  the  Conditions  rc- 
estate  limited  is  void.     Thus,    a  condition   that   tenant   in  fee  fhe  estate" 

(/)  Aislahie  v.  Rice,'i  Madd.  25G  ;  1  v.  EUi-^on,  7  H.  L.  C.  707  ;  8  Do  G.  M. 

Taunt.  4o;».  &  G.  GCl'  ;  3  Drew.  451. 

(j7)  Eqerton  v.  Brownlotv,  i  H.  L.  C.  1.  (/^  lie  C/itfs  I'ruats,  2  H.  &  M.  46  ; 

(//)  Poor  V.  Miall,  6  Madd.  32.  3.3  L.  J.  G.  495  ;  Musgrave  v,   Brooke, 

(0   Wallterw.  Walker,  2  Do  G.  F.&J.  2()  Ch.   D.  792;   54  L.  J.  C.  102.     See 

255  :  29  L.  J.  C.  856.  ante,  p.  164. 

(/.•)  Sheppard's    Touch,    by     Preston,  (w)  Catfs  Tnisf.'i,  2  H.  &  M.  4t;  ;  33 

128;  Fearne,  Cont.  Rem.  255  ;  Fillintf-  L.  J.  C.  495;  Jfusf/n/rc  v.  Brooke,  29 

ham    V.  Broiiilei/,   Turn.  &  Russ.    530  ;  Ch.  D.  792  ;  54  L.  J.  C.  102. 

Doe  V.  Carew,  2  Q.  B.  317  ;   Clavering  («)  Co.  Lit.  218  a. 

L.P.L.  N 
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simple  or  tenant  in  tail  shall  not  alien  the  land  is  repugnant  and 
void,  because  the  power  of  alienation  is  an  inseparable  incident 
of  such  estates  (o).  So  a  condition  annexed  to  an  estate  pur- 
porting to  dispose  of  it  in  case  of  intestacy  is  repugnant  to  an 
absolute  interest  and  void(7))-  A  condition  that  if  a  devisee 
take  any  proceedings  at  law  or  in  equity  his  estate  shall  go 
over  will  be  held  limited  to  groundless  and  frivolous  litigation, 
and  to  this  extent  upheld  (q). 

A  condition  annexed  to  an  estate  in  fee  simple  or  fee  tail  that 
the  tenant  shall  not  take  the  profits  of  the  land  is  repugnant 
and  void  (/•).  So,  a  condition  that  the  land  shall  be  let  for  ever 
at  a  definite  rent  (s) . 


•v/ 


Construction 
of  conditions. 
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strictly  in 
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against 
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It  is  a  general  principle  of  construction  that  conditions  are  not 
favoured,  that  is  to  sa}^,  limitations  of  estates  in  terms  importing 
conditions  are  to  be  construed  generally  in  favour  of  vested  and 
indefeasible  estates  {t). 

Hence  the  rule  that  ambiguous  expressions,  imposing  a 
condition  annexed  to  an  estate,  are  to  be  construed  as  a  condition 
subsequent  rather  than  a  condition  precedent  (n). 

In  the  next  place,  words  of  contingency  are  referred,  if  possible, 
to  the  limitation  over  ;  thus,  a  devise  to  A.,  "  if  he  should  live  to 
attain  twent^'-one,"  or  "when  he  attains  twenty-one,"  with  a 
devise  over  in  case  he  should  die  before  attaining  that  age,  is 
construed  as  giving  to  A.  an  immediate  vested  estate,  subject  to 
be  divested  by  the  devise  over  taking  effect  upon  his  death  under 
twenty-one  (x). 

Hence  also  the  rule  that  a  condition  precedent  is  construed 
strictly  in  favour  of  vesting  the  estate,  and  slight  circumstances 
will  be  seized  upon  to  excuse  an  exact  compliance  with  its  terms; 


(())  MildMaifs  Case,  6  Co.  41  a ; 
Partington's  Case,  10  Co.  36.  See  K'nifj 
v.  Burehell,  1  Eden,  424:  ;  Hayes  v. 
Foiirde,  1  W.  Bl.  698. 

(  [))  Holmes  v.  Godson,  8  De  G.  M,  & 
G.  152  ;  2.5  L.  J.  C.  817.  See  Comishey 
V.  Bowrina  Hanhury.  [1905]  A.  C.  84; 
74  L.  J.  C'.  263. 

(17)  Rhodes  V.  Muswdl  Hill  Land  Co., 
29  Beav.  .060  ;  30  L.  J.  C.  509  ;  Adams 
V.  Adams,  [1892]  1  Ch.  369  ;  61  L.  J.  C. 
237. 

(/•)  Co.  Lit.  206  h  ;  rerkins,  s.  731 ; 
Sheppard  Touch,  by  Preston,  131. 

(«)  Att.-Gen.  v.  Catharine  Hall,  Jac, 
381.  See  Tihhetts  v.  Tihhetts,  19  Ves. 
656  ;  Jac.  317. 

(0  Tliis  principle  of  construction 
finds  its  chief  application  in  construing 


future  limitations  ;  as  remainders  which 
are  to  be  taken  as  vested  rather  than 
contingent,  and  executory  limitations 
and  devises  which  are  to  be  taken  as 
referring  to  the  time  of  possession  rather 
than  the  vesting  of  the  interest,  see 
post.  Chap.  II.  Sects.  I.,  III. 

(w)  Eijevton  v.  Browaloio,  4  H.  L.  C.  1  ; 
Woodhouse  v.  Jlcrrick,  1  K.  &  J,  352  ; 
24  L.  J.  C.  649  ;  Re  Greenivood,  [1903] 
1  Ch,  749  ;  72  L.  J.  C.  281. 

(.f)  Bromjield  v,  Crowder,  1  Bos.  & 
P,  N.  R.  313  ;  Boe  v.  Moore,  14  East, 
601 ;  Phijq^s  v.  Ackers,  9  CJ.  &  F,  583  ; 
Muskett  V.  Eaton,  1  Ch.  D.  435.  See 
Re  Francis,  [1905]  2  Ch.  295,  and  see 
])ost.  Chap.  II.  Sect,  III.  "  Executory 
Devise." 
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and  conversely  that  a  condition  subsequent  is  construed  strictli/ 
against  divesting  the  estate,  and  restricted  to  cases  falling  within 
the  language  of  the  condition  (//). 

Upon  the  above  principles  of  construction  a  condition  of  re- 
entry reserved  to  a  grantor  or  lessor,  without  any  express  exten- 
sion to  heirs,  executors,  etc.,  is  restricted  to  the  person  of  the 
grantor  or  lessor,  and  the  heir  or  executor  cannot  take  advantage 
of  it(.:). — And  for  analogous  reasons  in  an  action  of  ejectment 
founded  on  a  condition  of  re-entr}',  the  burden  of  proving  all  the 
circumstances  divesting  the  estate,  though  involving  negative 
matter,  is  cast  ])y  law  upon  the  person  maintaining  tlie  for- 
feiture (a). 

According  to  the  same  principles,  a  condition  of  re-entry  in  a 
lease  upon  assignment  without  licence  was  held  at  the  common  law 
not  to  be  apportionable  ;  and  a  licence  once  given  dispensed  with 
the  condition  altogether,  so  that  no  subsequent  alienation  without 
licence  could  break  the  condition  or  give  cause  of  entry  to  the 
lessor.  And  a  licence  given  to  assign  to  one  particular  person, 
or  in  one  particular  instance,  had  the  same  effect,  in  dispensation 
and  determination  of  the  condition,  as  a  licence  given  to  assign 
generally  (h). 

But  by  the  Law  of  Property  Amendment  Act,  1859  (22  &  23 
Vict.  c.  35),  s.  1,  a  licence  to  do  any  act  which  without  such 
licence  would  create  a  forfeiture,  or  give  a  right  to  re-enter, 
under  a  condition  or  power  reserved  in  any  lease,  extends  only  to 
the  permission  actually  given,  or  to  any  si^ecihc  breach  of  any 
proviso  or  covenant  made  or  to  be  made,  or  to  the  actual  assign- 
ment, underlease,  or  other  matter  thereby  specifically  authorized 
to  be  done,  but  not  so  as  to  prevent  any  proceeding  for  any  sub- 
sequent breach  (unless  otherwise  specified  in  such  licence); — and 
the  condition  or  right  of  re-entry  remains  in  force  in  all  respects 
as  if  such  licence  had  not  been  given,  except  in  respect  of  the 
particular  matter  authorized  to  be  done.  Section  2  restricts  in 
like  manner  the  operation  of  a  licence  to  assign  or  underlet  or  do 
any  other  act  given  to  one  of  several  lessees,  or  given  in  resj^ect 
of  part  of  the  property. 

A  waiver  of  a  breach  of  the  condition  against  assignment  had 


Condition  of 
re-entry. 


Biirtlen  of 
proving  for- 
i'eiture. 


Condition 
against 
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Effect  of 
licence  re- 
stricted by 
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(y)  Franncen'  Otsf,  8  Ci).  90  h  ; 
Clarerhu]  v.  Ellm»i.  7  H.  L.  G.  707  ; 
29  L.  J.  C.  701  :  Kiallmark  v.  KiaUmurh, 
2ti  L.  ,J.  C.  1  ;  Radford  v.  WdUx,  L.  K. 
7  Ch.  7  ;  41  L.  J.  C.  19  ;  Yates  v.  Urur. 
Coll.,  London,  L.  R.  7  H.  L.  488  ;  Re 
Ki-muuth  (Tw-.),  23  Ch.  D.  158;  ^2 
L.  J.  C.  420  ;  /(•<;  Wright,  [l'J07]  1   Ch. 


231  ;  76  L.  J.  C.  89. 

(--)  Shepp.  Touch.  133. 

^«)  Doe  V.  Whitchrad,  8  A.  &  E.  571  ; 
Toleman  y.  Porthurij.  L.  U.  '>  Q.  B.  288. 
See  S.  C.  L.  11.  7  Q.  B.  344. 

(b)  DunijHir's  C'lise,  4  Co.  119;  1 
Smith,  L.  C.  32  and  notes. 
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the  same  effect  as  a  licence  in  dispensation  of  the  condition 
altogether  (r)  ;  but  since  the  Law  of  Property  Amendment  Act, 
1860  (23  &  24  Yict.  c.  38),  s.  6,  an  actual  waiver  of  the  benefit  of 
any  covenant  or  condition  in  any  lease  in  any  one  particular 
instance  does  not  extend  to  any  instance  or  any  breach  of 
covenant  or  condition  other  than  that  instance  or  breach  of 
covenant  or  condition  to  which  such  waiver  shall  specially  relate, 
and  is  not  a  general  waiver  of  the  benefit  of  any  such  covenant 
or  condition,  unless  an  intention  to  that  effect  shall  appear. 


Kelief  against 
forfeiture. — 
By  the  couit, 


Bv  statute. 


Courts  of  common  law  disclaimed  any  jurisdiction  to  relieve 
against  a  forfeiture,  but  courts  of  equity  exercised  an  original 
jurisdiction  in  some  cases  to  relieve  against  forfeiture  at  law  for 
conditions  broken  in  cases  admitting  of  a  monetary  compensa- 
tion, or  where  parties  could  be  restored  to  their  original  rights (</). 
But  courts  of  equity  gave  no  relief  against  forfeitures  arising 
from  breacli  of  a  condition  not  to  assign  without  licence,  or  from 
breach  of  a  covenant  to  repair,  or  to  insure  against  fire,  or  the 
like  specific  matters  (e).  Courts  of  equity  have,  in  general,  no 
jurisdiction  to  relieve  against  conditions  imposed  by  a  testator  in 
his  will  ;  thus  it  was  held  that  a  gift  was  divested  under  a  con- 
dition, though  the  person  to  whom  it  was  given  was  not  informed 
of  the  condition  in  time  to  comply  with  it  (/). 

The  Legislature  invested  courts  of  common  law  with  power  to 
relieve  against  forfeitures  in  the  case  of  mortgages  by  the  Com- 
mon Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  s.  219, 
which  reproduced  an  earlier  enactment,  in  the  case  of  forfeiture 
for  non-payment  of  rent  by  the  Common  Law  Procedure  Act, 
1852,  s.  212,  and  the  Common  Law  Procedure  Act,  1860  (23  &  21 
Yict.  c.  126),  s.  1,  and  in  the  case  of  forfeiture  for  non-insurance 
by  sect.  2  (now  repealed)  of  the  last  statute.  By  the  Judicature 
Act,  1873  (36  &  37  Yict.  c.  66),  s.  24,  the  jurisdiction  of  the 
Court  of  Chancery  was  vested  in  the  Suj)reme  Court  thereby 
constituted.  The  Supreme  Court  is  now  invested  with  a  large 
discretionary  power  to  relieve  against  forfeiture  by  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (44  &  45  Yict.  c.  41), 
s.  14,  which  is  expressed  in  the  most  general  terms,  and  applies 
not  onlv  to  a  condition  properly  so  called,  but  also  to  a  lease 


(r)  Goodrir/Jif  v.  Ddiiel.s,  Cowp.  803. 
See  lioe  v.  Hairisun,  2  T.  li.  42.5. 

(rf)  Peachy  v.  Somerset  (^Bnlcc),  1 
Stra.  447  ;  2  AVh.  &  T.  L.  C.  2.50 ; 
SJomnn  v.  Walter,  1  Bro.  C.  C.  418;  2 
Wh.  &  T.  L.  C.  257  ;  Tai/lor  v.  Popfiam, 
1  Bro.  C.  C.  167  ;  HolUnralie  v.  Lister, 


1  Euss.  500. 

(e)  Peachy  v.  Somerset  {Duke'),  1 
Stra.  447  ;  2  Wh.  &  T.  L.  C.  250,  and 
notes. 

(/)  He  Leu-is,  [1904]  2  Ch.  C5G  ;  73 
L.  J.  C.  748  ;  Baiches  v.  Ualdwin,  9 
Sim.  355  ;  7  L.  J.  C.  297. 
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limited  to  continue  as  long  as  the  lessee  abstains  from  committing 
a  breach  of  covenant ;  but  there  is  excepted  from  the  operation 
of  the  section  power  to  relieve  against  forfeiture  for  breach  of  a 
covenant  assigning,  underletting,  parthig  with  the  possession,  or 
disposing  of  the  land  leased,  and  for  breach  of  certain  covenants 
in  mining  leases,  and  also  in  the  case  of  forfeiture  for  non-pay- 
ment of  rent,  which  is  left  to  the  earlier  jurisdiction.  The  section 
also  contained  an  exception  in  the  power  to  grant  relief  in  the  case 
of  bankruptcy,  or  where  the  term  was  taken  in  execution,  but  this 
was  modified  in  favour  of  creditors  by  sect.  2  of  the  Conveyancing 
and  Law  of  Property  Act,  1892  (55  &  56  Yict.  c.  13).  Sect.  14  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  had  been  held 
inapplicable  to  underleases,  but  this  was  remedied  by  sect.  4 
of  the  Act  of  1892.  For  the  purpose  of  granting  relief  under 
the  Conveyancing  Acts,  1881  and  1892,  a  lease  or  underlease  of 
which  specific  performance  would  be  granted  is  placed  upon  the 
same  footing  as  an  actual  lease  by  sect.  5  of  the  last-mentioned 
statute  (g). 


Section  YII.     Equitable  Estates  and  Interests  in  Land. 

§  1. — Efjuitable  estates  corresponding  to  legal  estates. 

§  2. — Trusts  for  conversion. 

§  3. — Charges  of  money  iipon  land. 

§  4. — Mortgages. 

§  5. — Equitable  estates  and  interests  arising  out  of  contracts  of  sale. 

§  1.  Equitable  Estates  corresponding  to  Legal  Estates. 

Equitable  estates  corresponding  to  legal  estates — created  by  express  limita- 
tion— by  construction  of  equity. 

Executory  trusts — exceptional  construction  of  the  limitations — examples 
in  marriage  articles — in  wills. 

Equitable  rights  to  property  arising  from  fraud,  mistake,  etc.,  distinguished 
from  equitable  estates. 

Equitable  estates  and  interests  either  correspond  with  legal 
estates  or  are  of  kinds  peculiar  to  equity,  having  no  analogy  in 
law.  The  former  are  treated  in  the  first  sub-section  of  this 
section  ;  tlie  latter  form  the  matter  of  the  following  sub-sections. 

Equitable  estates  which  correspond  with  legal  estates  comprise  Equitable 
estates  in  fee  simple  and  fee  tail,  estates  for  terms  of  life  and  for  spondLg'to'^' 
terms  of  years,  in  strict  analogy  to  the  legal  estates  already  legal  estates. 

0/)  See  Chanvujton  v.  Camp,  [1902]  1  Cli.  38»j  ;  71  L.  J.  C.  VM). 
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described.  Tliey  are  created  either  by  express  limitation  or  by 
construction  of  equity, — either  by  declared  or  by  constructive 
trust  (^0- 

In  the  express  limitation  of  equitable  estates  corresponding 
with  legal  estates,  as  regards  the  quantity  of  estate,  equity,  in 
general,  follows  the  law ;  if  the  same  terms  of  limitation  are 
used,  although  their  use  is  not  obligatory  in  all  cases,  they 
receive  the  same  construction  as  if  contained  in  an  instrument 
limitmg  estates  at  law  (/>). 

But  the  rules  of  limitation  apply  only  to  express  declarations 
of  trust,  and  have  no  application  to  those  equitable  estates,  which, 
though  corresponding  with  legal  estates,  arise  by  construction  of 
equity.  Such  are  the  constructive  trusts  or  equitable  estates  and 
interests  based  upon  the  payment  of  the  consideration  of  a  pur- 
chase,— or  which  arise  from  a  mere  contract  to  purchase, — or 
resulting  trusts  which  arise  upon  a  legal  conveyance  not  dispos- 
ing of  tlie  whole  equitable  interest,  or  failing  in  effect  to  dispose 
of  it(c).  Trusts  and  equitable  estates  thus  arising  are,  for  the 
most  part,  measured  and  limited  by  the  legal  estates  and  interests 
on  which  they  are  imposed.  Thus,  the  equitable  estate  attributed 
to  the  payment  of  a  consideration  is  co-extensive  with  the  legal 
estate  to  which  it  is  referred  ; — so  a  resulting  trust  includes  the 
whole  undisposed  of  estate  to  which  it  applies  ; — so  by  a  contract 
of  sale  which  equity  would  specifically  enforce  the  purchaser  may 
acquire  an  equitable  estate  in  fee  or  other  the  whole  interest 
which  the  vendor  contracts  to  sell  without  any  technical 
limitation  {d). 


Executory 
trusts. 


Executory  trusts  are  special  or  active  trusts  directing  the 
trustee  to  settle  or  dispose  of  the  land  for  the  estates  and  interests 
required  by  the  trust ;  they  are  so  called  because  they  have  to  be 
executed  by  a  deed  conveying  the  land  for  the  estates  and 
limitations  intended,  as  distinguished  from  trusts  directing  the 
trustee  to  hold  the  property  upon  trusts  then  executed,  in  the 
sense  of  being  then  perfectly  limited  and  defined.  Executory 
trusts  are  fulfilled  and  discharged  by  the  execution  of  a  deed  in 
conformity  with  the  directions  of  the  trust  (e). 


(rt)  See  niitp,  pp.  101,  107. 

(^0  ^"ffi,  pp.  107,  120. 

(O  ^ee/nife,  pp.  102,  108,  101. 

(d)  See  Shdlei/s  Case,  1  Co.  100  h  ; 
Tud.  L.  C.  Conv.  8H2  ;  Bower  v.  Cooper, 
408  ;  11  L.  J.  C.  287;  ante,  pp.  102,  103, 
lOi. 

{e)  Gleiiorchy  (Lord)  v.  Ji(>/fnUe,Ca,s.f. 
Talb.  3  ;  2  Wh.  Ac  T.  L.  C.  763,  and  notes  ; 


SacltrUlc-Weiit  v.  Holmesdale  (T7.v^.), 
L.  R.  4  H.  L.  .543  ;  39  L.  J.  0.  505. 
See  2^C'>'  Eldon,  L.  C,  as  to  the  in- 
accuracy of  tlie  ex])ressions,  executory 
and  executed  trusts,  in  Jerroise  v. 
Northumberland  (Buke),  IJ.  &  W.  570. 
The  word  "directory"  has  been  sug- 
gested instead  of  "  executory."  See  2 
Spence,  Eq.  Jur.  131. 
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Technical 
terms  of 
limitatiuii. 


Executory   trusts   are   here    distinguished,    as    regards    the  Construction 

\.  .         ,  1      •,,•  I.  i-         1  L        I-         of  the  limita- 

hmitation  of  estates,  by  admitting  of  an  exceptional  construction  tionsin 
of  the  Hmitations  expressed.  They  are  often  expressed  in  com-  1^^^^^°^^ 
pendious  terms  by  way  of  instructions  for  the  limitations 
directed  to  be  made,  without  setting  out  the  limitations  at  length, 
as  by  directing  or  agreeing  that  property  shall  be  settled  "  hi 
strict  settlement,"  "  entailed,"  settled  "  with  usual  or  proper 
powers,"  or  the  like ;  in  which  cases  the  construction  consists  in 
developing  the  limitations  involved  in  such  expressions  in  the 
form  best  suited  to  carry  out  the  general  intention  of  the 
trust  (./'). 

And  even  where  an  executory  trust  is  expressed  in  technical 
terms  of  limitation,  effect  will  be  given  to  the  general  object 
required  to  be  carried  out.  Accordingly  the  court  refuses  to 
apply  the  rule  in  ShdhnjH  case  to  the  limitations  of  an  executory 
settlement,  expressing  that  the  estate  is  to  be  settled  on  the 
parent  for  life  with  remainder  to  the  issue  or  heirs  of  the  body, 
if  it  appear  to  be  an  object  of  the  settlement  to  secure  a  provision 
to  the  issue  ;  for  the  application  of  the  rule  would  enable  the 
parent  to  defeat  that  object  (//). 

Instances  of  executory  trusts  occur  in  marriage  articles, 
agreeing  that  a  settlement  shall  be  made  upon  an  intended 
marriage  (/<).  A  covenant  in  marriage  articles  by  the  intended 
husband  "  to  settle  an  estate  upon  his  issue"  of  the  marriage, 
was  construed  to  require  successive  estates  tail  to  the  children  of 
the  marriage  after  a  life  estate  in  the  husband,  but  not  to  admit 
of  portions  for  younger  children  (i). 

Instances  of  executory  trusts  occur  also  in  wills  leaving  pro- 
perty to  trustees  with  directions  for  future  settlement ;  but  in 
this  case  the  j)arties  claim  as  volunteers,  and  in  contradistinc- 
tion to  marriage  articles,  full  effect  will  be  given  to  the  rule  in 
SheUcifs  case  unless  it  appear  from  other  parts  of  the  will  that 
descendants  are  to  take  as  purchasers  (/.). 

It  seems  necessary  here  to  notice,  for  the  purpose  of  distin-   ivjuitabi 
guishing  them,  those  equitable  rights  to  the  recovery  of  property 


Executory 
trusts  in 
marriage 
articles. 


Executory 
trusts  in  wills. 


(/)  Graves  v.Hichs,  11  Sim.  53<5 ;  10 
L.  J.  C.  185  ;  Rochfort  v.  FU:i)i/n/rirr, 
•2  Dr.  &  War.  1  :  Stanhij  v.  Coif  hurst, 
L.  K.  10  Eq.  259  ;  39  L.  J.  C.  050  ; 
and  see  notes  to  GUnorvhii  (^Lurd}  v. 
liosville,  2  Wh.  &  T.  L.  C.  763. 

0/)  Trevor  v.  Trevor,  1  P.  Wms.  622  ; 
5  Bro.  P.  C.  122  ;  Streatjicld  v.  Streut- 
Jield,  Cas.  ;'.  Talb.  176 ;  1  W^h.  &  T.  L.  C. 
•116  ;  Stonor  v.  Curtccn.  5  Sim.  26-1 ; 
Grier  v.  Grier,  L.  R.  5  H.  L.  688. 


(A)  See  notes  to  Glcnorcln/  {Lord)  v. 
BoxviUe,  2  AVh.  &  T.  L.  C.  763  ;  2 
Spence,  Eq.  Jur.  130. 

(/)  Grier  v.  Grier,  L.  E.  5  H.  L. 
688. 

(/<;)  Siceetappla  v.  Biiidon,  2  Vern. 
53()-;  S/imitfil  V.  Sttmnel,  14  L.  .1.  C 
222  ;  Mugrnth  v.  Morehend,  L.  R.  12 
Eq.  491  ;  41  L.  J.  C.  120.  See  S<irk- 
■viW'-West  V.  irohnesdale  ( Twr ),  L.  R. 
4  H.  L.  543  ;  39  L.  J.  C.  505. 


rights  to  pro- 
perty arising 
from  fraud, 
etc. 
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Distinguished 
from  equit- 
able estates. 


The  remedial 
jurisdiction 
of  equit3\ 


\vliich  are  not  founded  in  any  trust,  strictly  so  called,  either 
express  or  constructive.  Such  rif]!hts  arise  where  the  legal  estate 
is  acquired  or  retained  under  circumstances  against  conscience 
and  equity,  which  a  court  of  equity  will  redress;— as  the  right  to 
cancel  a  conveyance  ohtained  by  fraud  and  have  a  re-convej"- 
ance, — the  right  to  correct  mistakes,  and  the  like. 

"  The  jurisdiction  of  the  Court  of  Chancery  in  regard  to 
specific  property,  ranges  itself  under  two  great  heads  or  divi- 
sions ; — in  the  cases  which  range  themselves  under  the  first 
division,  the  court  recognises  and  preserves  a  legal  estate  or 
title,  as  well  as  an  equitable  title  ;  indeed,  in  most  cases,  the 
legal  estate  or  interest  has  been  devised  or  conveyed  to  the  person 
in  whom  it  is  vested  expressly  for  the  purposes  of  the  trust,  and 
the  legal  title  is  only  so  far  interfered  with  as  to  make  it  sub- 
servient to  the  enjoyment  of  the  co-existent  equitable  interests, 
— the  cases  which  range  themselves  under  the  second  division, 
are  those  in  which  the  legal  title  has  not  been  conveyed  to  the 
party  in  whom  it  is  vested  by  way  of  trust,  but  has  been 
acquired,  or  is  retained  against  conscience  and  equity ;  and  the 
equitable  doctrines  which  govern  this  branch  of  the  jurisdiction 
are  put  in  force  for  the  purpose  of  having  the  legal  title  to  the 
property  transferred  to  the  person  who,  according  to  honesty  and 
conscience,  in  the  view  of  the  Court  of  Chancery,  is  entitled  to 
the  property.  There  is  no  object  to  be  attained,  as  in  the  cases 
which  come  under  the  first  division,  which  requires-  that  the 
legal  estate  shall  be  kept  outstanding :  the  claimant  seeks  to 
enforce  an  equitable  ru/lit,  not  to  secure  an  equitable  estate  :  so 
that  the  doctrine  of  constructive  trusts  is  applied  in  these  cases 
only  for  the  purpose  of  effecting  an  immediate  transfer  of  the 
beneficial  interest  to  the  person  who  is  entitled  in  equity  to  the 
legal  interest "  (/). 

The  rights  hei-e  referred  to  form  an  important  branch  of  the 
remedied  jurisdiction  of  equity,  giving  sj^ecific  redress  in  cases  of 
fraud,  mistake,  and  the  like,  upon  equitable  principles  ;  but  they 
do  not  enter  into  the  scope  of  the  present  work,  which  is  restricted 
to  the  sul)stantive  law,  and  does  not  refer  to  the  occasions  and 
remedies  of  infringements,  or  wrongs,  further  than  may  be 
sometimes  necessary  or  useful  to  do  so  for  the  purpose  of 
explanation  (m). 


(0  2  iSpence,  Equitable  Jur.  1,  2. 


(»/)  See  tnifr,  p.  104. 
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§  2.  Trusts  for  Conversion. 

Trusts  for  conversion — of  money  into  land — of  laud  into  money. 
Absolute  conversion — ^conditional  conversion — discretion  of  trustees. 
Resulting  interest  under  a  conversion  by  deed  is  personal  estate — where 

the  whole  interest  results  there  is  no  conversion. 
Proceeds  of  conversion  by  will,  undisposed  of,  results  to  the  heir — when 

included  in  residuary  bequest— in  residuary  devise— heir  takes  the 

proceeds  as  personalty,  unless  conversion  unnecessary. 
Election  against  conversion — election  by  owner  of  shai'e — by  tenant  in 

tail — what  constitutes  election, 
("onversiou  of  real  estate  of  partnership. 

In  this  and  the  following  sub-sections  are  treated  those  equit-   Estates  and 

•  ■  in  tercets 

able  estates  and  interests  in  land  which  are  peculiar  to  equity,    peculiar  to 
not  only  in  respect  of  the  mode  of  creating  them,  but  also  in  equity. 
respect  of  the  kind  and  quality  of  the  interest,  and  which  have 
no  correspondence  with  legal  estates  (a). 

"  Money  directed  to  be  employed  in  the  purchase  of  land,  and  Trasts  for 

•^  ,  1  -,  1  1    •    J  i      1  conversion  of 

land  dn-ected  to  be  sold  and  turned  mto  money  are  to  be  con-   „,ouey  into 

sidered  as  that  species  of  property  into  which  they  are  directed  jjjjjjj'j^^''^^^ 

to  be  converted  ;  and  this  in  whatever  manner  the  direction  is  money. 

given  ;  whether  by  will,  by  way  of  contract,  marriage  articles, 

settlement,   or   otherwise;  and  whether  the  money  is  actually 

deposited  or  only  covenanted  to  be  paid,  whether  the  land  is 

actually  conveyed  or  only  agreed  to  be  conveyed.     The  owner  of 

tbe  fund,  or  the  contracting  parties,  may  make  land  money,  or 

money   land "  {h).     Trusts    for  conversion  of   money  into  land 

belong  to  the  law  of  personal  property,  and  are  therefore  noticed 

only  so  far  as  applicable  to  chattels  real. 

The  conversion  takes  effect  according  to  the  terms  prescribed  Absolute  con- 

,       ,    ,        1  •         version, 

in  the  trust.     If  the  trust  is  m  terms  absolute  the  conversion 

takes  effect  from  the  execution  of  the  deed  declaring  the  trust  (<■), 

—or,  if  created  by  will,  from  the  death  of  the  testator  (d). 

If  the  trust  is  discretionary,  or  to  be  executed  at  a  future  date.   Conditional 

or  with  the  consent  of  certain  parties,  or   upon   certain  other 

(rt)  See  ante,  p.  181.  L.  J.  C.  5G7. 

(b)  Flefc/ierv.Axhhirnicr,  I  Bi-o.C.G.  (rf)  Jicaiieh-rk  v.  Metid,  2  Atk.  I(i7  ; 

497  ;  1  W'h.  &  T.  L.  C.  327.  Wiird  v.  Arc/i,   15  Sim.  389  ;  JiobiuKOii 

(r)  Bayden.   v.    Watxon,  12  L.  J.  C.  v.  llohbixon,  19  Beav.  494.     See  Spencer 

277  ;   Gri0h  v.  R/cketf,  7  Hare,  299  :  v.  Wilson,  L.  R.  IG  Eq.  501  ;  42  L.  J.  C. 

Clarke  v.  Franldin,  4  K.  &  J.  257  ;  27  754. 


convci'siou. 


180 


PART   II.      CHAP.    I.      THE    LIMITATION    OF   ESTATES. 


Conversion  at 
discretion  of 
trustees. 


Resulting  in- 
terest under  a 
conversion  by 
deed. 


events  and  conditions,  there  is  no  conversion  until  and  except  so 
far  as  the  discretion  is  properly  exercised,  or  the  time  has 
elapsed,  or  the  required  consents  have  been  given,  or  other  con- 
ditions satisfied  ;  and  the  beneficiaries  until  the  conversion  take 
the  property'  in  its  actual  state  (^')- 

The  conversion  may  be  absolute  and  immediate,  as  to  the 
disposition  of  the  property,  but  with  a  discretion  in  the  trustees 
as  to  the  time  of  selling  (/).  The  court  will  not  control  a 
discretion  given  to  trustees  for  the  purpose  of  conversion  ('/). 

^Vhere  a  deed  conveys  land  upon  an  absolute  trust  for  conver- 
sion, for  purposes  which  do  not  extend  to  the  whole  proceeds,  or 
which  partially  fail  of  efiect,  the  undisposed  of  interest  in  the 
proceeds  results  to  the  grantor  according  to  the  general  doctrine 
of  resulting  trusts  {h).  But  the  deed  operates  as  a  conversion 
from  the  time  of  execution,  and  the  resulting  interest  in  the 
grantor  is  afi'ected  with  the  converted  quality  of  personal  estate, 
and  therefore  in  case  of  his  death,  though  before  the  execution 
of  the  trusts,  it  passes  to  his  executor  as  personal  estate  and  not 
to  his  heir  (/).  And  in  such  case  it  is  immaterial  that  the  deed 
be  made  revocable,  if  it  has  not  in  fact  been  revoked  (/.■). 

If  however  the  whole  purpose  of  the  conversion  were  to 
fail  altogether,  the  direction  for  conversion  would  be  taken  to 
fail  with  it;  the  trust  would  not  attach,  and  the  property 
would  result  to  the  grantor  in  its  original  quahty  of  real 
estate  (/) . 

Undisposed  of       Different  considerations  arise  under  a  will  as  to  the  destination 
proceeds  of       ^  ^^    undisposed  of  proceeds  of  a  trust  for  conversion.     The  will 

conversion  bv  •'•■'■  i       i     j.  • 

will,  passes  to  does  not  Operate  until  the  death  of  the  testator,  and  wliatever  is 
deemed  real  estate  at  the  time  of  bis  death  prima  facie  belongs  to 
his  heir.  A  trust  for  conversion  may  alter  the  character  of  the 
property  which  he  takes  as  heir,  but  unless  it  be  given  away  to 
some  other  person  his  title  as  heir  will  prevail.  The  conversion 
is  presumed  to  be  for  the  purposes  of  the  will  only  and  no  further. 


■\Vhere  -whole 
interest 
results,  no 
conversion. 


heir 


(c)  Toinileij  v.  Bedirell,  14  Ves.  591  ; 
Walter  v.  Mauiule,  19  Ves.  424  ;  Bourne 
V.  Buy  me,  2  Hare,  35  ;  11  L.  J  C. 
416  ;  Pidley  v.  Sei/nnmr,  2  Y.  &  C.  Ex. 
708.  See  Att.-Gen.  v.  Dodd,  [1894]  2 
Q.  B.  150  ;  63  L.  J.  C.  319.  As  to 
conversion  at  option  of  a  purchaser,  see 
jjost,  p.  223. 

(/)  Bobinwn  v.  liohinson,  19  Beav. 
494  ;  J/dlrr  v.  Miller,  L.  11.  13  Eq.  263  ; 
Be  Baic,  26  Ch.  D.  601  ;  53  L.  J.  C. 
1051. 


(//)  Be  A'orriiif/fon,  13  Ch.  D.  654. 

(//)  See  ante.  p.  104. 

(0  mwitt  V.  Wrir/Jit,  1  Bro.  C.  C. 
86  ;  Gri^th  v.  Bielietts,  7  Hare,  299  ; 
19  L.  J.  C.  100  ;  Clarke  v.  Franldln, 
4  K.  &  J.  257  ;  27  L.  J.  C.  567. 

(/.•)  Griffith  V.  Bickctts,  7  Hare,  299  ; 
19  L.  J.  G.  100. 

(0  See  Biplci/  v.  Waterworth,  7  Ves. 
435  ;  Clarlte  v.  'Franldln.  4  K.  &  J.  257; 
27  L.  J.  C.  567. 
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and  implies  no  gift  or  preference  of  the  next  of  kin  ;  "  the  heir 
is  exchided,  not  by  the  direction  to  convert,  bat  by  the  dis- 
position of  the  converted  property,  and  so  far  only  as  that 
disjwsition  extends  "  (m). 

Accordingly,  where  a  testator  devised  real  estate  upon  trust  convei-sion  is 
for  conversion,  with  the  further  direction  that  the  proceeds  of  the  [j^J^^f  \^l' 
real  estate  should  be  "  part  of  the  personal  estate,"  it  was  held  will  only, 
that  the  heir  was  entitled  to  the  surplus  proceeds  after  satisfying  all 
the  purposes  of  the  will  (/O- — And  an  expressed  intention  that 
realty  shall  be  treated  as  converted  into  personalty  for  all  pur- 
poses will  not   exclude  the  heir,  unless  it  be  accompanied  by  a 
gift  (expressed  or  implied)  to  some  one  else  (o). 

The  conversion  being  presumptively  for  the  purposes  expressed  Proceeds  of 
in  the  will  only,  the  undisposed  of  proceeds  of  a  trust  for  con-  JJo°im?suader 
version  will  not,  in  general,  pass  under  a  general  or  residuary  residuary 

■,  xi-,.,11         ,p  •  bequest. 

bequest  of  the  personal  estate.     But  if  the  trust  for  conversion  ^^^^^  ^^ 
be  accompanied  with  a  direction  that  the  proceeds  shall  be  con-  pressiy  in- 
sidered  as  "part  of  the  personal  estate,"    or    any  equivalent  pelionaity. '^ 
direction  blending  the  funds,   it    will   then    be    included   in    a 
residuary  bequest  (p).     Accordingly,  where    the    testator,    after 
giving  all  his  real  and  personal  estate  to  trustees  to  convert  into 
money  for  the  purpose  of  paying  certain  legacies,  etc.,  directed 
his  trustees  to  hold  "  the  residue  of  his  said  personal  estate  so 
converted  into  money"  upon  trust  for  certain  persons,  it  was 
held  that  the  residuary  clause  included  all  the  proceeds  of  the 
real  estate  and  gave  it  away  from  the  heir  {q). 

A  general  or  residuary  devise  will  now  include  the  money  Proceeds  of 
arising  from  the  execution  of    a    trust    for    conversion    if    the  pass  under 
gift  fails  by  reason  of  lapse,  or  by  reason  of  the  gift  being  con-  residuary 
trary  to  law,  or  otherwise  incapable  of  taking  effect  (r). 

If  a  sale  is  obligatory  or  necessary  for  the  purposes  of  the  Heir  or  resi- 

,  .     .  .        ,       1        -I  ,1  T  J.     ii       1     •        diiary  devisee 

trust,  this  interest  m  the  land  or  the  proceeds  comes  to  tlie  heir,  takes  the  land 
or  the  residuary  devisee,  in  its  converted  quality  of  personal  ^^^1^°°^^,^^'!^  '^* 
estate  and  is  transmissible  accordingly  ;  but,  if  a  sale  is  not 

Qii)  AcJti'oijd  X.  .Smif/i.yon,  \  Tiro.  C.C.  Qi)  Fitch    v.    Weht-r.    C,   Hare,    14.'): 

nOS  ;  1  Wh.&T.L.  C.  372.     Conversely,  Robimon  v.  London  I [o.tjntul,  10  Hare, 

if  personal  estate  be   bequeathed  upon  ID  ;  22  L.  J.  C.  754. 

trust    for    conversion    into    land,    any  (/O   1    Jannan    on    Wills,  .■J62,   .")Gi)  ; 

interest  undisposed  of.  or  disposed  of  in  Jii/nni   v.  J/iaiton,    1   Kuss.  ^t  M.  aOS  ; 

a  manner  which  fails,  results  to  the  next  Singleton  v.  Tonillnson,  3  App.  (.'as.  401. 

of  kin  of   the  testator  and  not  to  his  (-/)  Spencer  v.  Wilson,  L.  K.  16  Eq. 

heir.     Simmons  v.  Pitt,  L.  K.  8  Ch.<J78  ;  501  :  42  L.  J.  C.  754. 

43  L.J.  C.  2G7.  (/•)  Wills  Act,   1837  (1  Vict.  c.  26), 

(«)  Gordon  \.Atirum>n,  1  De  G.  6c  S.  s.  25;    Carter  v.  JIaswell,  26   L.  J.  C. 

478  ;  Flint  v.  Warren,  16  Simons,  124  ;  576.   As  to  the  former  law,  see  Hawkins, 

Taylor  v.  Taylor,  3  De  G.  M.  &  G.  190 ;  Wills,  44 ;  Smith  v.  Lomas,  33  L.  J.  Ch. 

22  L.  J,  C.  742.  578. 
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Election 
against  con- 
version. 


Election  by 
owner  of 
share  of  pro- 
ceeds. 


Election  by 
tenant  in  tail. 


What  consti- 
tutes election, 


oMigatory  or  necessary,  be  takes  it  as  real  estate  descendible  to 
bis  beirs.  Tlie  quality  of  tbe  property  is  tbus  fixed,  wbetber 
the  failure  of  tbe  purposes  is  total  or  partial,  and  an  actual  sale, 
if  unnecessarily  made,  will  not  alter  the  quality  of  tbe  property 
for  tbe  purpose  of  transmission  (s). 

Tbe  person  becoming  absolutely  entitled  to  tbe  beneficial 
interest  in  property  directed  to  be  converted  may  interpose  to 
prevent  tbe  actual  conversion  and  elect  to  take  tbe  property  in 
its  existing  state.  And  if  tbere  are  several  persons  interested, 
and  all  concur,  tbey  may  effect  a  reconversion  by  election  (t). 

A  person  entitled  to  a  sbare  only  in  tbe  proceeds  of  tbe  sale  of 
land  under  a  trust  for  conversion  cannot  alone,  and  witbout  the 
consent  of  tbe  persons  entitled  to  tbe  other  shares,  elect  to  take 
bis  share  as  real  estate,  or  prevent  the  sale  either  as  to  a  specific 
part  of  tbe  land  or  as  to  an  undivided  sbare ;  for  by  so  doing  be 
would  affect  tbe  sale  of  tbe  other  part  or  shares  ((()•  B^^t  a 
person  entitled  to  a  share  in  money  directed  to  be  laid  out  in 
land,  may,  in  general,  elect  to  take  his  sbare  in  money  leaving 
tbe  trust  to  operate  upon  tbe  balance  only  (x). 

A  tenant  in  tail  under  a  trust  for  conversion  of  money  into 
land  may  acquire  the  absolute  interest  by  means  of  a  disentailing 
assurance,  and  elect  to  take  the  money  (^).  Purchase  money 
representing  land  acquired  under  the  compulsory  powers  con- 
tained in  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Yict. 
c.  18),  is  by  force  of  tbe  same  statute  required  to  be  reinvested  in 
land,  and  is  considered  as  impressed  with  tbe  quality  of  the  land ; 
but  tbe  money  will  not  be  paid  out  to  a  tenant  in  tail  unless 
he  executes  a  disentailing  deed  (z). 

Tbe  election  against  conversion  may  be  made  by  express 
declaration  of  tbe  intention  to  take  tbe  property  in  its  existing 
state,  or  by  acts  from  which  the  court  would  presume  such  inten- 
tion. Taking  possession,  where  tbe  legal  estate  is  outstanding 
in  trustees,  and  taking  tbe  rents  and  profits,  are  in  themselves 


(.y)  Smitli  V.  Claxton,  4  Madd.  4S4 ; 
Jexsopp  V.  Watmn,  1  My.  &;  K.  (360  ;  Be 
i^W<e/•.w«,  [18'J2]  1  Ch.379;  61  L.  J.  C. 
202.  As  to  a  sale  by  order  of  court,  see 
Steed  V.  Preece,  L.  K.  IS  Eq.  192;  4  3 
L.  J.  C.  687  ;  Bvrqess  v.  Booth.  [1908] 
2  Ch.  648  ;  77  L.  J.  C.  32.  See  also  Be 
Sinitli,  L.  E.  10  Ch.  79.  As  to  conversion 
for  fiscal  purposes,  see  Att.-Gen.  v.  Dodd, 
[1894]  2  Q.  B.  150;  63  L.  J.  Q.  B.  319  ; 
Be  Spencer  Cooper,  [1908]  1  Ch.  130  ; 
77  L.  J.  C.  64. 

(0  Be/mm  v.  Bei/xon,  1  P.  Wms.  130  ; 
Wheldale  v.  I'artridf/e,  8  Yes.  227  ; 
Jliitloiv    V.    Biijff,    ]    Ch.    D.    3S5;    45 


L.  J.  C.  282. 

00  Ifolloiray  v.  Badcliffe,  23  Beav. 
163  ;  26  L.  J.  C.  401  ;  Vinceiit  v.  Fane, 
1  W.  K.  264  ;  Be  Ilnithcote,  58  L.  T.  43  ; 
affd.  85  L.  T.  Jol.  120. 

(.r)  Seele^i  v.  Jago.  1  P.  Wms.  389; 
Walker  v.  Dcimc,  2  Ves.  Jun.  170. 

(y)  Fines  and  Recoveries  Act,  1833 
(3  &  4  Will.  IV.  c.  74),  s.  71  ;  Be  Harvey, 
[1901]  2  Ch.  290  ;  60  L.J.C.  694.  And 
see  Peiirsim  v.  Lane,  17  Ves.  101. 

(-)  Be  Bxdlers  Will,  L.  R.  16  Eq. 
479.  See  Be  Beynolds,  3  Ch.  D.  61. 
As  to  a  sale  by  order  of  court,  see  n.  (s), 
supra. 
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sufficient,  if  continued  for  a  period  of  years,  to  effect  a  recon- 
version i't).  The  presumption  of  an  election  to  take  the  property 
in  its  unconverted  state  will  he  strengthened  if  coupled  with 
other  acts,  such  as  obtaining  possession  of  the  title-deeds  (/>), 
paying  oft' debts  and  legacies  charged  on  the  land  (c),  or  exer- 
cising rights  of  ownership,  such  as  creating  new  tenancies  (d).  It 
is  also  to  be  observed  in  this  connection  that  questions  some- 
times arise  on  the  construction  of  wills  whether  a  testator 
intended  money  to  pass  by  a  gift  of  land,  or  land  by  a  gift  of 
money,  but  these  cases  depend  entirely  upon  the  expressed 
intention  of  the  testator  (r). 

A  common  application  of  the  doctrine  of  conversion  occurs  Conversion  or 
M'ith  land  becoming  part  of  a  partnership  property.  The  contract  pm-tnership. 
of  partnership  imports  presumptively  an  agreement  that,  upon 
a  dissolution,  all  the  assets  of  the  partnership  shall  be  sold  for 
the  purpose  of  liquidating  the  partnership  debts,  and  of  dividing 
the  balance  (if  any)  between  the  partners  in  their  respective 
shares.  Hence  land  which  is  partnership  property  is  considered, 
as  regards  the  interests  of  the  partners,  to  be  personal  estate  ; 
and  upon  the  death  of  a  partner  the  beneficial  interest  in  his 
share  will  pass  as  personal  property.  But  the  expressed  inten- 
tion of  the  parties  will  displace  this  presumption,  and  in  that 
event  the  share  or  estate  of  the  deceased  partner  will  be  trans- 
missible as  land  (/). 

(rt)  Kirkman  v.  Mllea,  13  Ves.  338;  Re    Ilannan,   [1894]    3    Ch.    (107:    ^V^ 

Be  Gordon,  6  Ch.  U.  531  ;  4()  L.  J.  C.  L.  J.   C.   822  ;   (rilViex  v.  Loiiiil<(n(l-<,  4 

794  ;   Glorer  v.  Heelis,  32  L.  T.  534  ;  23  De  G.  &  Sm.  372  ;  20  F,.  J.  C'.  441  :   Re 

W.  R.  677.  Grinit/iofpe  (Lord),  [1908]  2  Ch.  675  : 

(ft)  Buries  v.  Ashford,   15   Sim.  42  ;  78  L.  J.  C.  20. 

14  L.  J.  C.  473.  (/)   Partnership  Act,  1890  (53  i:  54 

(c)  Grifishuch  v.  FreemantU,  17  Beav.  Vict.  c.  39),  s.  22  ;  PkilUpx  v.  P/ulliji.s\ 

314  ;  Mutloio  v.  Bigg,  1  Ch.  D.  385  ;  45  1   M.  &  K.  649  ;  Steward  v.  Blahciniy. 

L.  J.  C.  282.  L.  K.  4  Ch.  603  ;  At f. -Gen.  v.  Iluhhiir'h. 

(rZ)  Midlow  V.  Biqg,  1   Ch.  D.   385;  13   Q.  B.   D.  275.     See  Duris  v.  D,tn.<. 

45  L.  J.  C.  282.           '  [1894]  1  Ch.  393  ;  Be    Wilson.  [1893]  2 

(f!)  See  Be  Stewart,  1  Sm.  &  G.  32  ;  Ch.  340  ;  62  L.  .J.  C.  781. 
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§  3.  Charges  of  Money  upon  Land. 

Charges  of  money  for  portions— debts— legacies— mortgages. 

Charge  of  debts  by  deed  — trust  for  debtor— for  creditors. 

Liability  of  land  to  debts  of  deceased— charge  of  debts  by  will. 

Charge  of   debts  creates  equitable  assets— priority  at  law  corrected  in 

equity. 
Primary  liability  of  personal  estate  to  pay  debts— mixed  fund— application 

of  realty — rights  of  creditors  not  affected. 
Charge  of  legacies  on  real  estate— in  aid  of  personal  estate— on  real  and 

personal   estate   rateably  — on   real   estate  exclusively  — as  against 

devisees— charge  of  legacies  implied  from  residuary  gift. 
Interest  upon  charges— of  debts— of  legacies. 
Power  to  raise  charges — statutory  power  in  devisee  or  executor. 
Power   to  raise   charge   by  sale  or  mortgage— by  "rents  and  profits"— 

chai-ges  of  annuities. 
Power  to  discharge  by  receipts— express— implied— power  in  executors. 
Discharge  of,  by  Court. 

Charges  of  Under    the    general   doctrine    of  conversion,    land   may    be 

money  upon  i^ipressed  witli  a  trust  for  raising  a  certain  sum  of  money,  or  a 
sum  required  for  certain  specified  purposes.  Such  a  charge 
operates  as  a  conversion  and  alienation  _/jro  tanto  ;  but  it  does  not 
interfere  with  the  limitation  and  disposal  of  the  land,  as  real 
estate,  subject  to  the  charge. 
For  portions.  Charges  of  this  land  are  used  in  settlements  of  land  to  provide 
portions  for  persons  (generally  younger  children)  who  will  not 
come  into  the  actual  enjoyment  of  the  settled  land.  The 
ordinary  mode  of  making  the  charge  for  this  purpose  is  by 
vesting  a  long  term  of  years  in  trustees  upon  trust  to  raise  the 
intended  portions  or  charges,  when  required,  by  sale  or  mortgage, 
or  by  receipt  of  the  rents  and  profits  (a).  The  law  of  portions 
relates  chiefly  to  the  times  of  vesting  and  payment,  that  is,  to 
the  limitation  of  portions  as  future  interests,  and  therefore 
belongs  more  appropriately  to  the  next  chapter  on  "  The  Limita- 
tion of  Future  Estates  "  (h). 
For  debts  and  Charges  of  money  upon  land  are  also  used  for  the  payment  of 
legacies.  ^^^.^^^ .  ^^^  they  may  be  created  for  this  purpose  by  deed  or  by 

^■ill  ;-lthey  are  also  of  common  use  in  wills  for  the  payment  of 
Mortgages.       legacies.     Mortgages  also  are  a  special  form  of  charge  in  common 
us'e  for  securing  debts  upon  land.— These  forms  of  charges  will 
here  be  considered  [c). 

(a')  ">  Hayes    Conv.  61  ;    2  Prideaux,  as   to   the  d(jctriue  of    satisfaction    of 

Conv  281;  2Spence,Eq.Jur.  390.     See  portions    by   advancement    before    the 

nntp  n  166  *'"^^  "^  payment. 

(&)  See  post,  p.  343,  where  see  also  {c)  See  §  4,  '•  Mortgages,"  y^oi^  p.  202. 
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A  deed  conveying  land  to  a  trustee  for  the  payment  of  the  Charge  of 
debts  of  the  grantor,  to  which  the  creditors  are  not  parties,  does  iieeToF con- 
not  alone  raise  a  trust  for  the  creditors.     It  creates  an  agenc}'  or  vev,uico  for 
trust  on  behalf  of  the  grantor  himself  only,  which  is  voluntary  creditors, 
and   revocable.      But   if     communicated    to    the  creditors  and 
assented  to  by  them,  it  may  then   create  a   valid  trust  in  their 
favour  ((?)•     "A  voluntary  conveyance  of  property  upon   trust  to 
pay  creditors,  not  parties    to    the    transaction,    has    been  very 
reasonably  held  to  create  a  trust  for  the  author  of  the   deed, 
and  not  for  his  creditors. — On  the    other  hand,    it   is   equally 
clear  that  a  voluntary  conveyance  of  property  to  trustees  upon 
trust   for   a    third   party,  may  create   an  indefeasible  trust  in 
favour  of  that  party.     The  difference  in  principle  between  the 
two  classes  of  cases  is  marked   and  obvious ;  but  to  decide  to 
which  of  the  two  classes  a  given  trust  deed  belongs  is  often  a 
task  of  difficulty  ;  it  depends  upon  the  intention  of  the  author  of 
the  deed,  to  be  collected  from  the  deed  itself,  and  such  surround- 
ing circumstances  as  may  be  admissible  in  aid  of  the  interpreta- 
tion of  the  deed  "  (c). 

Land  was  first  made  generally  liable  to  satisfy  the  debts  of  a  Liability  of 
deceased  person  by  the    Administration  of   Estates  Act,   1833  l^^^d  to  debts 

of  deceased, 

(3  &  4  Will.  IV.  c.  104),  sometimes  known  as  Sir  John  Eomilly's 
Act  (/).  This  statute  imposed  upon  land  of  any  tenure  the 
liability  to  pay  the  just  debts  (//)  of  a  deceased,  as  well  debts  due 
on  simple  contract,  as  by  specialty  in  wliich  the  heir  was  not 
bound.  Tlie  estates  of  deceased  persons  who  were  traders  within 
the  meaning  of  the  bankruptcy  laws  had  been  subjected  to  a 
similar  liability  in  1807  by  the  statute  47  Geo.  III.  c.  74.  The 
Administration  of  Estates  Act,  1833,  required  the  creditor  to 
resort  to  proceedings  in  courts  of  equity  to  establish  his  right  (h), 
and  contained  provisions  (since  repealed)  respecting  the  priority 
of  the  creditors  iiiti')-  se.  The  effect  of  the  Administration  of 
Estates  Act,  1833,  is  peculiar.  Until  administration  proceedings 
are  taken,  and  a  judgment  obtained,  creditors  have  no  title  to  the 
land,  but  after  judgment  the  land  is  charged,  and  their  right 

Cd)    Walwyn  v.  Coidts,  :}  Mer.  707  ;  :$  (iarrariV.s  {TruMcr)   v.    Ifuiifimi,  [IM1)7] 

Sim.  U  ;  Garrard  v.  Lauderdale  [Ln-d),  2  Q.  B.  li)  ;  (5(i  I..  J.  ('.  hTA.     Affd.  nom. 

H  Sim.  1  ;  2   Uuss.  &  M.  451  ;  Arton  v.  Sliarp  v.  JarliMin,  [ISyit]  A   C   -tl9  •  68 

Woodfjate,  2  M.  &  K.  41)5  ;  Harland  v.  L.  J.  Q.  B.  SGG. 

Jiinks,  15  Q.  B.  713  ;  Jo/t)is  v.  Janie.f,  8  (/)  Carsou,  Real  Prop.  Stats,  p.  398. 

C'^-  ^^-  7-1-1.  (y)  Driiu/  V.    Greetham,  23    L.  J.  0. 

(<;)  Per  Wigi-am,    V.-C,    Gr[tnfh    v.  156. 

liirkrffs,  7  Hare,   2!>i),  30S  ;   God/re;/  v.  (/,)   Jiall  v.  Harris;  4   My.  .t  Or  261 

Pot'le,  li  App.  Cas.  497  ;  Xe'O  Praneeand  26S  ;  8  L.  J.  C.  114.                                     ' 
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relates  back  to  the  death  of  the  testator  (/>•)•  Creditors  by  bond 
or  other  specialty  in  which  the  heirs  were  bound,  as  wliere  a 
man  covenanted  on  behalf  of  himself  and  his  heirs,  could  enforce 
their  debts  against  the  heir  to  the  extent  of  lands  descended 
upon  him,  but  not  against  a  devisee.  This  state  of  things 
was  remedied  by  a  series  of  statutes,  commencing  with  3  &  4 
Will.  &  M.  c.  14  and  ending  with  the  Debts  Eecovery  Act, 
1830,  enabling  these  creditors  to  recover  from  the  devisee  to  the 
value  of  the  lands  devised  (Z).  An  effective  provision  for  the 
payment  of  debts,  including  portions  for  children  raisable  under 
the  provisions  of  an  antenuptial  contract,  is  excepted  from  the 
purview  of  the  Acts(m).  Now  by  Part  I.  of  the  Transfer  of 
Land  Act,  1897  (60  &  61  Vict,  c,  65),  real  estate  vested  in  any 
person  without  a  right  in  any  other  person  to  take  by  survivor- 
ship, notwithstanding  any  testamentary  disposition  to  the  con- 
trary, devolves  upon  his  personal  representatives,  impressed 
with  a  general  liability  to  discharge  the  debts  of  the  deceased, 
according  to  existing  rules  of  priority  of  application  of  assets  (»)• 
Charge  of  Real  estate  might,  however,  be  made  available  for  the  pay- 

debts  by  will.  j-Qgj;^!^  Qf  debts  by  the  act  of  a  testator,  by  means  of  an  express 
devise  in  trust  for  the  payment  of  debts  or  a  charge  of  debts  (o). 
"  Where  there  is  a  direction  that  the  executors  shall  pay  the 
testator's  debts,  followed  by  a  gift  of  all  his  real  estate  to  them, 
either  l^enelicially  or  on  trust,  all  the  debts  will  be  payable  out 
of  all  the  estate  so  given  to  them.  The  same  rule  applies  whether 
the  executors  take  the  whole  beneficial  interest,  or  only  a  life 
interest,  or  no  beneficial  interest  at  all  "  {p).  But  if  it  appears 
ujDon  the  construction  of  the  will  that  it  was  not  the  testator's 
intention  to  charge  his  realty  with  payment  of  his  debts,  effect 
will  be  given  to  that  intention  (r/).  A  general  direction  that 
debts  shall  be  paid  is  sufficient  to  raise  a  charge  of  debts  by 
imj)lication,  unless  there  be  words  restricting  the  charge  to  a 
particular  fund  or  estate  (r). 

(7«)  Eran>!  v.  Brown.  5  Beav.  Ill  :  11  Willanme  and  Landau,  20  Ch.  D.  463, 

L.  J.  C.  349  ;  Be  Hyatt,  38  Ch.  D.  609  :  476  ;    51   L.  J.  C.  434  ;  Re  Be  Burqk 

hi  L.  J.  C.  777  ;  Rt  Moon,  [1907]  2  Ch.  Zairson,  41  Ch.  D.  568  ;  58  L.  J.  C.  561  ; 

304  :  76  L.  J.  C.  535.  Re  Bruohe,  [1894]  1  Ch.  43  ;  63  L.  J.  C. 

Q)  See  Re  Ath'uison,  [1908]  2  Ch.  307  ;  159. 
77  L.  J.  C.  76S  ;  and  notes  to  Jpffirxun  Q/)   Warren  y.  Bariex,  2  My.  &  K.  49  ; 

V.  Morton.  2  Wms.  Saund.  pp.  \&  et  aeq.  Re  Bailpij,  12  Ch.  D.  268  ;  'Re  Head's 

{ill')  See  Jiallcij  v.  Ehim,  7  Yes.  319,  Trusteeii  and  Macdowild,  45  Ch.  D.  310  ; 

323.  59  L.  J.  C.  604. 

(«)  Re  Kempster,  [1906]  1  Ch.  566  ;  (;•)   Clifford   v.   Lewis,   6  Madd.  33  ; 

75  L.  J.  C.  286.     See  Carson,  Real  Prop.  Palmer  v.  Graves,  1  Keen,  545  ;  LLirding 

Stats,  pp.  417  et  .^eq.  v.  Gradij,  1  Dr.  k.  War.  430  ;   Wisden  v. 

(y)  See  A'inr/  v.  Benison,  1  Ves.  &  B.  M'isden,  2  Sm.  &  G.  396  ;    Wrigleij  v. 

272  :  Bnrhe  v.'  Jones,  2  Ves.  &  B.  275.  Sykes,  21  Beav.  337 ;  25  L.  J.  C.  458. 

{p)  Jessel,    M.    R.,   Re    Tanqueray- 
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A  devise  of  land  for  payment  of  debts,  or  a  general  charge  of  Charge  of 
debts  by  will  renders  the  land  affected  equitable  assets  («).  The  equitableT  ""^ 
distinction  between  legal  and  equitable  assets  depends  upon  the  assets, 
nature  of  the  remedy  of  the  creditor  against  tlie  estate,  not  upon 
the  nature  of  the  remedy  of  the  executor  on  behalf  of  the  estate. 
Thus,  whatever  property  the  personal  representative  can  recover 
rirtiile  ofjicu,  though  by  means  of  a  suit  in  equity  only,  is  included 
in  tbe  legal  assets ;  which  the  creditor  can  charge  against  him 
by  proceeding  in  a  court  of  law.  And  whatever  cannot  be 
reached  through  the  executor,  but  is  available  to  the  creditor 
by  means  of  proceedings  in  equity  only,  constitutes  equitable 
assets  (t).  Accordingly,  as  the  right  of  the  creditor  against  the  land 
given  by  the  Administration  of  Estates  Act,  1833,  could  only  l^e 
enforced  in  a  court  of  equity,  the  land  was  thereby  made  equit- 
able assets  (/()•  On  the  other  hand,  it  would  seem  that  land  by 
force  of  Part  I.  of  the  Transfer  of  Land  Act,  1897,  must  now  be 
regarded  as  legal  assets. 

In  the  administration  of  legal  assets  a  creditor  may  in  some  Priority  at 
cases  obtain  a  preference;  thus,  the  executor  may  pay  one  lu'equity.'^*''*^ 
creditor  before  another  of  equal  degree ;  also  the  executor  may 
retain  for  his  own  debt.  These  rights  he  did  not  possess  in  a 
court  of  equity,  for  the  maxim  there  was,  "  Equality  is  equity." 
And,  in  case  of  a  deficiency  of  assets,  the  creditor  who  has  been 
preferred  out  of  legal  assets  is  not  allowed  any  claim  against 
equitable  assets  until  the  other  creditors  have  been  brought  to 
equality  with  him  by  payment  of  their  debts  to  a  proportionate 
amount  (j;). 

Effect  will  be  given  to  the  expressed  intention  of  a  testator  Primary 
that  land,  or  its  proceeds,  shall  be  applied  in  exoneration  of  his  personal''* 
personal  estate  0/).      But  unless   it  is   clear  that    the    testator  estate  to  pay 
intended  not  only  to  charge  the  real  estate,  but  to  discharge  the 
personal  estate,  the  personal  estate  remains  the  primary  fund 
applicable  to  the  discharge  of  the  testator's  debts  (z). 

(a-)  Silk  V.  Prime,  1  Bro.C.  C.  138,  n.  ;  Ch.   D.  G54  ;  53   L.  J.   C.  !)!)!.     On  the 

^aihi/  V.  Ekin.t,  7  Ves.  319  ;  Baiu  v.  principle  of  marshallini?  the  assets,  see 

Sadler,  L,  K.  12  Eq.  570  ;  40  L.  J.  C.  post.  Chap.  I  J.  Sect.  \\. 
^''^l-     ^    ,           ^  (.'/)  Ji<">tJ<'   V.  JilundeU,  1   Mer.  1!)3; 

_{t)   Cook    V.    (Tre(j)507i,   3    Drew.  547  ;  Blount  \.  JUpkina,  1  ^[m.  A'^;  i  Ij.  i.V. 

25  L.  J.  G.  70(j  ;  Att.-Gen.  y.Brunniiui,  13;    Lance  v.  A(/lionl/i/,   27  Beav    65- 

8  H.  L.  C.  243  ;  30  L.  J.  C.  379.  '  Forred  v.  Pre.-<ro(f,  L."  K.  10  Eq  "545' 

00  Be  Illidfje,  24   Ch.  D.    654  ;    53  See  A'ilford  v.  Blanei/,  31  Ch.  D  56  •  55 

L.  J.   C.  991:    Wallers  v.    Walters,   18  L.  J.  C.  185. 
Ch.  D.  182  ;  50  L.  J.  C.  819.  (.-)  Ancasler  {Duke)  v.  .Vai/er,  1  Bro 

(.p)   lajie  {Earl)  v.  Rir/den,  L.  R.  5  C.   C.  454;    1    Wh.  &  T.  L'  C.  1  •  Be 

Ch.   663;    39    L.    J.    C.    707;   Bam   v.  Ba/iks.   [1905]    1   Ch.  547  :  74  L   J   C 

Sadler,  L.  R.  12  Eq.  570;  40  L.  J.  C.  336.     See   Be   Be  Burah   Lawson,    41 

491  ;    Walters   v.    Walters,    18   Ch.    D.  Ch.  D.  568  ;  58  L.  J.  C'  561  ;  Be  Ilart- 

182  ;  50  L.  J.  C.  819  ;  Be  IlUdge,  24  ley,  [1900!  1  Ch.  152  ;  69  L.  J  C   79 
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A  direction,  either  absolute  or  discretionary,  to  convert  real 
estate  for  the  purpose  of  providing  with  the  personalty  a  mixed 
fund  for  the  discharge  of  debts  and  liabilities,  charges  the  real 
and  personal  estates  rateably  in  proportion  to  their  relative 
values ;  but  unless  there  be  a  direction  to  convert  the  realty,  the 
primary  liability  of  the  personalty  remains  (a). 

Where  the  land  is  applicable  to  the  payment  of  debts,  it  is 
applied  in  the  following  order  :  (1)  real  estate  devised  or  ordered 
to  be  sold  for  the  payment  of  debts,  but  not  lands  which  are 
simply  charged  with  the  payment  of  deljts  {h) ;  (2)  real  estate 
descended  (c)  ;  (3)  real  estate  specifically  devised  or  jiassing 
under  a  residuary  bequest,  the  latter  still  being  a  specific  gift 
notwithstanding  the  Wills  Act,  1833  (d).  A  lapsed  devise 
descending  to  the  heir  bears  only  the  same  charge  of  debts  as  it 
would  have  borne  had  tlie  devisee  survived  (<?). 

It  is  to  be  observed  that  creditors  were  not  affected  by  the 
rule  of  administration  concerning  the  application  of  assets,  and 
might  pursue  their  remedies  against  any  of  the  assets  at  their 
election  (/),  unless  they  had  forfeited  their  rights  by  laches  ((jr). 
Having  regard  to  the  recent  iimes  in  which  tlie  question  has 
been  raised,  it  may  not  be  out  of  place  to  point  out  that  the  rule 
atiects  the  right  of  the  creditor  against  the  property,  and  not  his 
personal  right  against  the  executor  (Ii).  And  the  court  by  mar- 
shalling the  assets  would  re-adjust  the  rights  inter  se  of  the 
representatives  of  the  testator,  if  afi'ected  by  the  election  of  the 
creditor  (i). 

If  a  pecuniary  legacy  is  given  generally,  the  ordinary  rule  and 
presumption  is  that  the  personal  estate  is  the  exclusive  fund  for 
the  payment ;  and  if  the  personal  estate  proves  deficient,  that 
alone  is  no  ground  for  charging  the  deficiency  either  wholly  or 
rateably  upon  the  real  estate. — Only  if  the  personal  estate  is 
exhausted  by  debts,  the  pecuniary  legatee  may  stand  in  the 


(a)  Bohcrts  v.  Walher,  1  Euss.  &  M. 
752  ;  Boughtun  v.  Bcnujitton,  1  H.  L.  C. 
406  ;  Tench  v.  Cheese,  6  De  G.  M.  &  G. 
453;  24  L.  J.  C.  716;  Allan  v.  Gutt, 
L.  R.  7  Ch.  439  :  41  L.  J.  C.  571.  See 
Be  Stephem,  43  Ch.  D.  39  ;  59  L.  J.  C. 
1U9. 

(/y)  Millies  Y.  Slater,  8  Ves.  295; 
FhllUps  V.  Parry,  22  Beav.  279. 

(<•)  JMnnning  v.  >ipouner,  3  Ves.  114  ; 
31  lines  V.  Slater,  8  Ves.  295.  See  Stead 
V.  Bardaher,  L.  R.  15  Eq.  175  ;  42 
L.  J. C.  317. 

(d)  Manning  v.  Spooner,  3  Ves.  114  ; 
Lancefield  v.  Iggulden,  L.    R.    10   Ch. 


136  ;  Hensman  v.  Fryer,  L.  R.  3  Ch. 
420  ;  37  L.  J.  C.  97. 

(f?)  Fisher  v.  Fisher,  2  Keen,  610  ;  7 
L.  J.  C.  176  ;  Byres  v.  Byres,  L.  R.  11 
Eq.  539  ;  40  L.  j.  C.  2.52. 

(/)  Manning  v.  Spuuner,  3  Ves.  114  ; 
Daries  V.  Nicholson,  2  De  G.  &  J.  693  ; 
27  L..J.  C.  719. 

(y)  Bidgway  v.  Xewstead,  3  De  G.  F. 
&  J.  566  ;  30  L.  J.  C.  889. 

(//)  «ee  Harrison  v.  Kirlt,  [1904] 
A.  C.  1  ;  73  L.  J.  C.  35. 

(0  Aldrich  V.  Cooper,  8  Ves.  382  ;  2 
Wh.  &  T.  L.  C.  36  ;  Be  Kempster, 
[1906]  1  Ch.  446  ;  75  L.  J. C.  286. 
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place  of  the  creditors,  and  to  that  extent  charge  the  lands 
descended  ;  but  he  has  no  such  right  as  against  lands  specifically 
devised,  nor  against  a  residuary  devisee  (k). 

If  the  real  estate  be  also  charged  with  the  legacy,  the  pre-  Charge  of 
sumption  is  that   it  is   made  secondarily  liable,    only   in  case  |*^oaci^o°. 
the   i^ersonal   estate,   which   is    the   primary   fund,    should   be  aidofper- 
insufficient  (/).     The  right  of  the  legatee  against  the  real  estate  ^^^^  ^^' 
is  ascertained  as  at  the  death  of  the  testator,  and  the  land  is  not 
charged    with  a  deficiency  subsequently  arising  by  the  default 
of  the  executor  (ni)  ;  unless  the  devisee  of  the  real  estate  was 
also  executor  (//). 

The  real  and  personal  estate  may  be  charged  with  the  payment   On  real  and 
of  pecuniary  legacies  rateably  by  a  sufficient  expression  of  inten-  ^g/ate'rate- 
tion  to  that  effect  in  the  will ;  as  by  the  testator  creating  a  mixed  ably. 
fund  of  the  real  and  j^erscnal  estate  out  of  which  the  legacies  are 
directed  to  be  paid  (o). 

A  pecuniary  legacy  may  be  charged  upon  real  estate  exclu-  On  real  estate 
sively ;  for  it  has  no  existence  but  by  the  will  and  must  come  ^^^•^^^^^^• 
out  of  the  fund  the  testator  points  out,  unlike  debts  which  have 
a  separate  and  independent  claim  by  operation  of  law(j9). 
Thus  the  devise  of  an  estate  ujion  trust  to  pay  a  certain  sum  to 
a  person,  or  to  pay  certain  legacies,  charges  such  legacies 
exclusively  upon  that  estate  (5).  So,  a  direction  that  legacies 
shall  be  paid  out  of  a  certain  estate,  or  out  of  the  real  estate 
generally,  as  distinguished  from  a  charge  of  the  legacies  upon  the 
real  estate,  creates  an  exclusive  charge  (r). 

The  nature  of  the  legacy  may  also  show  the  intention  of 
charging  it  exclusively  or  primarily  upon  the  real  estate.  As 
where  a  testator  charged  his  real  estate  with  sums  for  his 
children  and  directed  that  interest  should  be  raised  out  of  the 
real  estate  for  their  maintenance,  it  was  held  that  the  sums 
were  intended  to  be  raised  only  in  the  same  manner  (.s).  So  a 
bequest   of   an   annuity  charged    upon  an  estate  with  a  power 

(/O   'Joicer   V.   Eoug  (Lord),    IS   Yes.  23ti  ;  32  L.  J.  C.  (;8(). 

132  ;  Mi  rehouse    v.  Scaifc,  2  M.  &  Cr.  (o)  Allan  v.  Gott.   L.   R.  7  Ch.  439; 

69.");    Uruns   v.    Evans,-    17    Sim.    8t)  ;  41  L.  J.  C.  571.     See  ««f^.  p.  194. 

Gretille   v.   Browne,   7   H.   L.  C.   G89  ;  (jj)  Heath  y.  Ilmth,  2  P.  Wins.  36i;  ; 

Fartjuharson  \.  Floyer,  3  Ch.    D.   109;  Jones  \.  Bruce.  11  Sim.  221  ;  Biirrellv. 

Re   Boards,    [1895]     1    Ch.    499.     See  Bgremont  [Earl),  7  Beav.  205. 

Robertson   v.    Broadbent,   8   App.    Cas.  («/)  Spurway  v.  Glynn,  9  Yes.  483  ; 

812.      As     to     marshalling,     see   post,  Erans  v.  Evan.i,  17  Sim.  86  ;  Kit  ford  v. 

Chap.  11.  Sect.  VI.  Blancy,  31  Ch.  D.  5G  ;  55  L.  J.  C.  185. 

(I)  Buries  v.   Ashford,   15    Sim.  42  ;  (/•)  Heath  v.  Heath,  2  P.  Wms.  36G  ; 

11  L.  J.  C.  473  ;  Boughton  v.  Bouyhton,  Aniesbury  v.    Brown,  1   Yea.  sen.  482  ; 

1  H.  L.  C.  40ti.            ■  Darirs    v.   Ashford,    15    Sim.    42;    11 

(w)  Richardson  v.  Morton,  L.  R.  13  L.  J.  C.  473. 

Eq.  123  :  41  L.  J.  C.  8-  (.v)  Jo)ies  v.  Bruce,  11  Sim.  221. 

{/i}  Howard  V.   Chaffers,  2  Dr.   &  S. 
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of  distress,  was  held  to  charge  the  hmd  primarily,  if  not 
exclusively  (0- 

A  general  charge  of  pecuniar}-  legacies  on  the  real  estate  is 
presumed  not  to  he  intended  to  extend  to  land  specifically 
devised  (/?).  But  where  a  charge  is  made  of  dehts  and  legacies 
combined,  the  same  general  terms  will  charge  both  upon  all  the 
real  estate,  including  estates  specifically  devised  (x). 

Where  legacies  are  given  generally  and  followed  by  a  gift  of 
the  residue  of  the  real  and  personal  estate,  the  legacies  are  taken 
to  be  charged  upon  the  real  and  personal  estate  as  one  fund  (y). 
The  rule  is  applicable  where  there  is  also  a  specific  devise  of  part 
of  the  testator's  real  estate,  as  well  as  a  residuary  gift  of  a 
mixed  fund  (z). 

An  equitable  charge  upon  land  carries  interest  at  the  rate  of 
4  2^er  eent.,  in  the  absence  of  any  special  trust  or  direction  con- 
cerning interest  (a)  : — as  a  deposit  or  instalment  of  purchase 
money  paid  under  a  contract  of  sale,  after  default  in  the  vendor 
or  rescission  on  account  of  fraud  or  mistake,  for  which  therefore 
the  purchaser  acquires  a  lien  upon  the  land  {h),  and  a  pur- 
chaser has  been  allowed  interest  at  the  rate  of  4  per  cent,  only, 
although  himself  liable  to  pay  interest  at  5  per  cent,  had  there 
been  delay  in  completion  (c) ; — an  equitable  mortgage  by  deposit 
of  deeds  to  secure  a  debt  not  bearing  interest  {d) ; — costs  ordered 
by  the  court  to  stand  charged  upon  certain  property  {e).  In 
commercial  transactions,  or  where  a  special  case  can  be  made, 
the  court  will  allow  interest  at  the  rate  of  5  per  cent,  or  even  at 
a  higher  rate  (/). 

A  charge  or  trust  for  payment  of  debts  presumptively  includes 
the  liability  according  to  the  original  contract.  If  interest  was 
originally  payable  it  wdll  continue  to  be  so,  but  in  the  case  of 


(0  Poole  V.  Heron,  42  L.  J.  C.  348. 

(w)  Spunq  V.  Sponff,  3  Bli.  N.  S. 
84  ;    Conriin  v.  Conrini,  7  H.  L.  C.  168. 

(./•)  Muxlit'll  V.  Farrhiijton,'^  De  G.  J. 
&  S.  338.  Site  J/un/uu-  v.  Greener,  L.  R. 
14  Eq.  4.56. 

(y)  Grecille  v.  Browne,  7  H.  L.  C. 
68!)  ;  Peacock  v.  Peacock,  34  L.  J.  C. 
31.") ;  Gainsford  v.  Punn,  L.  R.  17  Eq. 
405  ;  Re  Boards.  [1S9.5J  1  Oh.  449.  See 
lie  Graimjer,  [li'OO]  2  Ch.  756  ;  69 
L.  J.  C.  789  ;  aifd.  nom.  H\q(jins  v. 
Pawso/i,  [1902]  A.  C.  1  ;  71  L.  J.  C. 
132. 

(i)  Francis  v.  Clenunv,  Kay,  435  ; 
23  L.  J.  C.  288  ;  Wheeler  v.  Howell,  3 
K.  &  J.  198  ;  Bray  v.  Steve^is,  12  Ch.  D, 
162. 

(a)  Re  Prax,  [1903]  1  Ch.  781  ;  72 
L.  J.  C.  505  ;  Re  Davy,  [1908]  1  Ch.  61. 


(b)  Rose  V.  Watson,  10  H.  L.  C.  672 ; 
33  L.  J.  C.  385  ;  Torrance  v.  Bolhm, 
L.  R.  14  Eq.  124  ;  affd.  L.  K.  8  Ch.  118  ; 
42  L.  J.  C.  177  ;  Re  Har<jrrarex  and 
T/tovipson's  Cont..  32  Ch.  1).  454  ;  Re 
Marshall  and  Salt's  Cont.,  [1900]  2  Ch. 
202  ;  69  L.  J.  C.  542  :  Whithread  Jj-  Co. 
V.  Watt,  [1902]  1  Ch.  835  ;  71  L.  J.  C. 
424. 

(r)  Re  Arnold,  14  Ch.  D.  270,  285. 

(^/)  Re  A'err's  Policy,  L.  R.  8  Eq.  331. 

(e)  Zijjjjard  v.  Ricketts,  L.  R.  14  Eq. 
291.  See  Pardley  v.  Knight,  41  Ch.  D. 
537  ;  58  L.  J.  C.  622. 

(/)  Edwards  v.  Martin,  L.  R.  1  Eq. 
121  ;  Sarqood's  Claim,  L.  R.  15  Eq.  43  ; 
P.C  p.  Alison,  L.  R.  15  E.j.  394  ;  Aijles- 
ford  {Earl)  v.  3Iorri.^,  E.  R.  8  Ch.  484  ; 
42  h.  J.  C.  548 ;  Ex  ji.  Furber.  17  Ch.  D. 
191. 


SECT.    VII.      §    3.     CHARGES    OF    MONEY    UPON    LAND.  197 

simple  contract  debts  interest  will  only  be  payal)le  if  express 
provision  be  made  for  payment,  and  will  be  payable  only  from 
tbo  time  wh(m  the  charge  or  trust  becomes  effective  {g). 

A  pecuniary  legacy  given  in  general  terms,  without  any  time  Interest  upon 
fixed  for  payment,  if  charged  immediately  upon  land,  carries  =^^'^^' 
interest  from  the  death  of  the  tostator  ;  but  if  charged  by  a  trust 
for  sale,  or  as  charging  the  personal  estate,  it  is  not,  in  general, 
payable,  and  therefore  does  not  carry  interest,  until  a  year  after 
the  death  (h).  A  legacy  payable  at  a  fixed  time  carries  interest 
from  the  time  of  payment  only,  unless  expressly  payable  with 
interest,  or  unless  a  gift  of  interest  is  to  be  implied  under  the 
circumstances  (i). 

A  legacy  to  an  infant  child  of  the  testator,  or  to  a  child  to 
whom  a  testator  has  placed  himself  in  loco  })arentis,  is  held  to 
carry  interest  from  the  death  of  the  testator,  even  where  the  gift 
is  future  or  contingent!/). — A  specific  legacy  carries  all  the 
interest  or  dividends  actually  accruing  upon  it  from  the  death  of 
the  testator  (A-) . 

Charges  on  land  are  regulated,  as  to  the  person  to  raise  Power  to 
them  and  as  to  the  mode  of  raising  them,  by  the  provisions  of  laise  charges, 
the  instrument  creating  the  charges ;  or,  in  the  absence  or 
failure  of  such  provisions,  they  are  left  to  the  remedies  given  by 
the  Court  of  Chancer.y.  Formerly  intricate  questions  frequently 
arose  as  to  the  proper  person  to  raise  the  charge  and  as  to  the 
mode  in  which  it  should  be  raised.  In  the  case  of  testators 
dying  after  the  31st  December,  1897,  there  will  be  no  diiiiculty 
as  to  parties,  for  the  legal  estate  is  vested  in  the  personal  repre- 
sentative, as  well  in  the  case  of  land  as  of  personaltj^  by  Part  I. 
of  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65).  A  general 
charge  of  debts  upon  real  estate,  not  followed  by  a  devise  of  the 
real  estate  to  the  executors,  conferred  upon  them  an  equitable 
2)ower  of  sale,  and  a  good  title  could  not  be  made  without  the 

(-/)  Shidey  v.  Fen-en,  1   Bro.   C.  C.  (0  Re    Gardner.   07    L.  T.   552  ;   Re 

41  ;    Tail  v.  Xorthwich  [Lord),  4  Ves.  Moody,   [1895]    1  Ch.  101  ;    Re  Crane, 

SU;  ;  Pcarce  v.  Slocomhe,  3  Y.  &  C.  Ex.  [1!)0S]    1    Ch.    37:)  ;    77   L.  J.   C.  212  ; 

84  :    Jrnkins   v.   Perri/,  8   Y.  &   C.  Ex.  JliUtuicn  {Earl)   v.   Trcnc/i,  i  CI.  &   F. 

178  ;  Bateniany.  Marqcrixon,  16  Beav.  270. 

477.     ^^QjUhewY.  Thompson,  iK.k.^.  (.;)  Hill   v.  Hill,  3   Ves.  &  B.   183; 

«20.  Ledh'  v.  LexUe,  LI.  &  G.  temp.  Sugd.  1  ; 

(Ji)  Pearson  v.  Pear.wn,  1  Sch.  &  L.  Jte  Richards,  L.  K.  8  I'.q.  UU  ;    Chlihjeij 

10;    Shirt    V.    Westbi/,   IG    Ves.   3i)3  ;  v.   U'hltbi/,  Al  L.  3.  C.  (>U'J  ;  Re  Moodi/, 

Tiirnrr  v.  Burli,  L.  U.  18   Eq.  301  ;  43  [1895]  1  Ch.  101  ;  04  L.  J.  C.  174.    See 

L.    J.    C.    583.      See     Kirlipatrlch     v.  i/e  Cmwe,  [1908]  1  Ch.  379  ;  77  L.  J.  C. 

Bedford,  4   App.  Cas.  90.     As  to  rate  212. 

of  interest  payable,  see  Wood  v.  Pe no// re,  (/.•)  Bufie.t  v.  Fowler,  L.  II.    10  Eq, 

13  Ves.  325  ;  Lambert  v.  Lambert,  L.  11.  308  ;  43  L.  J.  C.  90. 
lo  Eq.  320  ;  43  L.  J.  C.  100. 
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Statutory 
power  in 
devisee. 


Or  in  execu- 
tor. 


conciu-rence  of  the  heir  or  devisee  (/)  ;  but  if  the  personal  repre- 
sentatives were  also  devisees  of  the  real  estate,  even  if  they  were 
trustees  for  other  persons,  they  could  convey  the  legal  estate  and 
give  a  good  discharge  for  the  purchase  or  mortgage  money  {in) ; 
and  a  good  title  was  obtained  from  a  devisee  of  lands  specifically 
charged  who  was  also  one  of  two  executors  and  alone  received 
the  purchase  money  («).  A  power  to  sell  or  mortgage,  without 
naming  the  donee,  vested  the  land  in  the  persons  appointed  to 
distribute  the  fund,  and  if  these  persons  were  the  executors,  the 
power  continued  in  the  personal  representatives  of  the  testator 
for  the  time  being  in  the  chain  of  representation  (o). 

In  the  case  of  proceedings  to  administer  the  real  estate  of  a 
testator  under  the  Administration  of  Estates  Act,  1833,  the  heir 
or  devisee,  according  as  the  property  had  been  allowed  to  descend 
or  had  been  devised,  was  a  necessary  party  (p).  In  the  case  of 
the  wills  of  testators  dying  after  13th  August,  1859 — and  the 
statute  still  remains  in  force  in  the  case  of  copyholds  (see  Land 
Transfer  Act,  1897,  s.  1  (4))— where  the  testator  has  not  made 
any  express  provision  for  the  raising  of  any  debt,  legacy  or  sum 
of  money  out  of  the  estate  charged,  the  devisee  or  devisees  in 
trust  of  the  whole  of  the  testator's  estate  and  interest  may, 
notwithstanding  any  trusts  actually  declared  by  the  testator, 
raise  the  debts,  legacy  or  money  charged  thereon  by  a  sale  and 
absolute  disposition,  or  by  a  mortgage  of  the  same.  And  these 
powers  are  exercisable  by  all  persons  in  whom  the  estate  devised 
shall  for  the  time  being  be  vested  by  survivorship,  descent,  or 
devise,  or  by  any  persons  appointed  under  the  will  or  by  the 
court  to  succeed  to  the  trusteeship  vested  in  such  devisee  in 
trust.  If  the  devise  does  not  convey  the  whole  of  the  testator's 
estate  and  interest  therein  to  the  trustees,  the  power  of  raising 
the  debts,  legacy,  or  other  moneys  is  vested  in  the  person  or 
persons  (if  an}^  in  whom  the  executorship  shall  for  the  time 
being  be  vested  (q). 

A  general  charge  upon  land  or  a  trust  to  raise  money,  not 


(/)  Go.sli/u/  V.  Carter,  1  Coll.  644  ;  14 
L.  J.  C.  218  ;  JDoe  v.  llvghcs,  G  Ex.  223  ; 
20  L.  J.  Ex.  148. 

(7;/)  EHivt  v.  Merryiufni,  Barnard.  78  ; 
2"VVh.  &  T.  L.  C.  897  :  Jhdl  v.  Harris,  4 
My.  &  Cr.  264  ;  8  L.  J.  C.  114  ;  Me 
Taiiqveray-mJlauvie  aiid  Landaxi,  20 
Ch.  D.  485  ;  51  L.  J.  C.  4H4. 

(7j)  Cvrserw  Carticrigltt,  I..  R.  7  H.  L. 
731  ;  45  L.  J.  C.  605  (see  also  the  report 
of  the  case  helow,  L.  R.  8  Ch.  971)  ;  W. 
of  Evg.  and  S.  Wales  Bit.  v.  Mtirch,  23 


Ch.  D.  138  ;  52  L.  J.  C.  784. 

(0)  Bentham  v.  WiltxJure,  i  Madd. 
44  :  Pfttto/t  V.  Itandall,  1  J.  &  W.  189  ; 
Furhes  v.  Peacock,  11  M.  &  W.  630  ;  12 
L.  J.  Ex.  460  ;  12  Sim.  528  ;  Allum  v. 
Fryer,  3  Q.  B.  442.  And  see  Sugd., 
Powers,  1 1 9  ci  seq. 

(/>)  Bridges  v.  Hinxman,  16  Sim.  71. 
See  He  Hyatt,  38  Ch.  D.  609  ;  57  L.  J.  C. 
777. 

(^)  Law  of  Property  Amendment  Act, 
1859  (22  &  28  Vict.  c.  65),  ss.  14,  15,  16. 
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prescnl)ing  any  particular  mode  of  raising  it,  in  general,  autho-   Power  to  raise 
rises  a  sale  (r).     And  a  power  to  sell  implies  a  power  to  mort-  or  mortgage! 
gage ;   l)ut  if  the    terms  of   the   power   show  that  an  absolute 
sale  and  conversion  was  alone  contemplated,  a  mortgage  is  not 
authorised  (s).     A  power  to  mortgage  imports  a  mortgage  with  a 
power  of  sale(0. 

A  charge  upon  or  trust  to  raise  money  by  "the  rents  and  By  rents  and 
profits"  of  land  is  not,  in  general,  restricted  to  the  annual  rents  ^™ 
and  profits,  and  will  authorise  a  sale  or  mortgage  of  tlie  land  (//)• 
A  trust  to  raise  a  charge  out  of  rents  and  profits  by  leasing 
for  lives  at  the  accustomed  rent  was  held  to  be  restricted  to 
that  mode  of  raising  the  charge  and  not  to  authorise  a  sale  or 
mortgage  (a;). 

An  annuity  may  be  charged  generally  upon  the  land,  or  Charges  o£ 
upon  the  annual  profits  only,  without  resort  to  the  land ;  also 
in  the  latter  case  it  may  be  charged  upon  the  profits  of  the 
current  year  only,  without  any  continuing  charge  for  arrears,  or 
arrears  may  also  continue  charged  upon  the  annual  profits. 
The  incidence  of  the  charge  in  these  respects  depends  upon  the 
construction  of  the  instrument  creating  the  annuity,  and  the 
remedies  against  the  land  are  restricted  accordingly  {ij). 

In  the  case  of  instruments  coming  into  operation  after  31sfe 
December,  1881,  a  person  "  entitled  to  receive  out  of  any  land,  or 
out  of  the  income  of  any  land,  any  annual  sum,  payable  half- 
yearly  or  otherwise,  whether  charged  on  the  land,  or  on  tlie 
income  of  tlie  land,  and  whether  by  way  of  rent-charge  or  other- 
wise, not  being  rent  incident  to  a  reversion,"  may  distrain  for 
arrears,  or  enter  and  take  the  profits  in  satisfaction  of  the  arrears, 
or  demise  the  land  charged  to  a  trustee  for  a  term  of  years,  on 
trust  by  mortgage,  sale,  or  demise  to  raise  the  arrears  ;  but  these 
powers  may  be  excluded  or  modified  by  ttie  terms  of  the  instru- 
ment {z).     These  powers  were  formerly  expressly  conferred  as  a. 

{)•)    Wareham  v.  Brown,  2  Vein.  153  ;  estate,    P(tge   v.    Leaj^lngictU,    IS    Vcs. 

Bateman  v.  Buteman,  1  Atk.  421.  4tJ8  ;  Ilaiy  v.  Swineij,  1  8im.  &  St.  487  ; 

(.v)  Ilaldenby    v.    Sjwlforth,   1    Beav.  Blann   v.  Bill,  2   De   G.  M.  .V:  (i.  775  ; 

31)0  ;  Bull  V.  nurris,  4  My.  .V:  Cr.  204  ;  22  L.  J.  C.  236. 

StrouyhiU  v.  Anatey,  1-  De  Cr.  M.  ct  G.  (./•)  Icy    v.    Gilbert,  2    P.    Wins.    13. 

(535;  Ite  Belllnyer,  [1898]  2   Ch.  534  ;  See  as  to  the  restricted  construction  of 

67  L.  J.  G.  580.  a  charge  on  protits,  Wilson  v.  JIulliley, 

(t)   CruiLskank  v.  DutHn,  L.  R.  13  hlq.  1  lluss.  At  Jil.  590  ;  Flayters  v.   Abbott, 

555.     See  Thoruc   v.   Thome,  [1893]   3  2  M.  &  K.   110  ;  Me  Green,  40  Ch.  D. 

Ch.  196;  63  L.  J.  C.  38.  610. 

(?/)  Allan  V.  Backhouse,  2  Ves.  &  B.  (y)   Carmichael  v.   Gee,  5  App.  Gas. 

65  ;    Jac.   6.)1  ;    Jiootle   v.    BlnndeU,  1  588  ;    49    L.   J.    C.   829  ;     Wornudd   v. 

Mer.    193;    Metcalfe   v.  Hutchinison,   1  Muzeen,  50    L.  J.   C.  776;    lie   Biyge, 

Ch.  D.  591  ;  42  L.  J.  C.  210  ;  Be  Green,  [1907J  1  Ch.  714  ;  76  L.  J.  C.  413. 

40  Ch.  D.  610  ;  58  L.  J.  C.  157.     So  an  {:)  Conveyancing  and    Law   of   Pro- 

uuiimited  gift  of  income  prima  facie  perty  ACt,  1881    (,44  (S:  45  Vict.  c.  41), 

imports  a  gift  of  the  capital  of  personal  s.  44.     See  Copyhold  Acts,  1887,  s.  16, 
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general  rule,  and  where  conferred  the  court  would  refuse  to 
appomt  a  receiver  (rt),  bnt  since  the  Judicature  Act,  1873,  the 
court  n^ay,  in  the  exercise  of  its  statutory  power,  appoint  one 
wherever  it  maybe  "just  or  convenient "  (/>).  The  court  may 
also  order  a  sale  to  satisfy  the  arrears,  but  the  order  is  dis- 
cretionary (c),  and  the  annuitant  will  generally  be  restricted 
to  those  remedies  which  have  been  appointed  for  securing 
payment  {<!). 

Power  to  dis-        The  persons  entitled  to  charges  on  land  or  the  money  to  be 
charge  by  -g^j  ^^^^^|g^.  ^^,^^^^^  f^^.  ^^^^  ^^,g^.g  regarded  as  the  equitable  owners 

of  the  land  2^ro  taiito  ;  and  therefore,  as  a  general  rule,  a  purchaser 
of  land  subject  to  charges  had  to  pay  the  purchase  money  to  the 
persons  entitled  to  the  charges,  or  see  that  it  was  rightly  applied 
in  paying  them,  if  the  estate  was  vested  in  trustees  ;  otherwise 
the  land  might  remain  subject  to  the  charges  in  his  hand  (c). 
Express.  But  an  express  power  in  the  trustee  to  <;ive  receipts  to  the 

purchaser  might  relieve  a  purchaser  from  seeing  to  the  applica- 
tion of  the  money;  and  an  express  clause  to  that  effect  was 
commonly  inserted  in  trusts  conferring  powers  to  raise  money  by 
sale  or  mortgage  (/).  Statutory  provision  is  now  made  for  the 
exoneration  of  persons  paying,  transferring,  or  delivering  any 
money,  security,  or  other  personal  properly  or  effects  from  seeing 
to  the  application  or  being  answerable  for  any  loss  or  mis- 
application thereof  wliei'e  they  take  a  receipt  in  writing  (</). 
Implied  in  The  power  to  give  receipts,  if  no  express  power  were  given, 

?btr  ^°  ^'^'  migbt  be  implied  from  the  purpo^^e  of  the  tmst  or  charge  according 
to  the  following  rules:— If  the  trust  or  charge  were  created  for 
the  payment  of  debts  generally,  a  purchaser  was  not  bound  to 
see  that  the  purchase  money  was  rightly  applied ;  by  reason  of 
the  indefinite  nature  of  the  trust  or  charge,  which  the  purchaser 
Charge  to  pay  is  unable  to  ascertain  (//).  If  the  trust  or  charge  were  for  the 
debtS^'^  payment  of  specified  or  scheduled  debts  to  certain  creditors,  the 

general  rule  prevailed,  and  the  purchaser  was  bound  to  see  that 

and  18'.)4,  s.  27  (e)  ;    Improvement  of  lihiclihurfic  v.  IIopc-Edimnlcs,   [li)Ul] 

Land  Act,  1891),  s.  3.  1  t'h.  419  ;  70  L.  J.  ('.  '.19. 

(«)  iiollory  V.  Leaver, \^.^.  9  Eq.  22  ;  (e)  See  EllUit  v.  Mernmmi,  Barnard. 

41)  L.  J.  C.  398  ;  Xelxey  v.  Kelscy.  L.  II.  78  ;  2  \Vh.  k.  T.  L.  C.  897,  and  notes. 

17  Eq.  495.  (/)  t^ee  Aeon  v.  MiigawJeij,  1   Dr.  & 

(/y)  See  V/ZZf^i;  V.  A/.TOW,  2.'>   Ch.  D.  War.    401;     Strouffhill     v.    Amtey,    1 

238  :  53  L.  J.  C.  199  ;  Miisufi  v.  Weduby,  De  G.  M.  &  G.  63.o  ;  21  L.  J.  C.  130. 

32   Ch.   D.  206  ;    5.5  L.  J.   C.  507  ;  lie  (ff)  Trustee  Act,  1893  (.56  &  57  Vict. 

Prytlicrch,  42  Ch.  D.  590  ;  59  L.  J.  C.  c.  53).  s.  20.     ^ee  also  Settled  Land  Act, 

711.'  18.^2  (45  ^  46  Vict.  c.  38),  s.  40. 

(p)   Ciip'it  V.  Jackson,  13  Price,  721  ;  (A)  Smithy.  Guyun,  1  Bro.  C.  C.  186  ; 

Ilamhro  v.  Ilunihro,  [1894]  2  Ch.  564  ;  Shnii-  v.  JJovrcr,  1   Keen,  559  ;  Ball  v. 

03  L.  J.  C.  627.  Jlarv'is,  4  M.  k.  Cr.  264  ;    llohinson  v. 

(r/)  hall   V.    Hurt.   2   J.    &   H.    76  ;  Luicatrr,  5  De  G.  M.  &  G.  272. 
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the  money  was  riglitly  applied  (i).     And  so  also  if  the  trust  or  Or  legacies, 
charge  were  for  the  payment  of  legacies  to  certain  persons  (A-). 

If  the  trust  or  charge  were  for  the  payment  of  debts  and  Charge  to  pay 
legacies,  including  annuities,  the  purchaser  was  not  bound  to  see  i^Mracies. 
to  the  application  of  the  purchase  money,  for  the  debts  were 
indefinite  and  took  priority  of  the  legacies.  And  it  seems  that  it 
was  not  material  in  such  case  that  the  purchaser  knew  that  there 
were  no  debts,  or  that  all  the  debts  had  been  paid,  leaving  the 
legacies  as  the  only  charge  ;  for  the  implied  power  to  give 
receipts  arises  upon  the  construction  of  the  will,  independently 
of  the  circumstances  (/). 

The  Administration  of  Estates  Act,  1833,  making  the  real 
estate  of  a  deceased  person  assets  for  the  payment  of  all  his 
debts  as  against  the  heir  or  devisee,  does  not  create  a  charge  of 
the  debts  upon  the  land,  so  as  to  exempt  a  purchaser  from  seeing 
to  the  application  of  his  purchase  money  in  payment  of  legacies 
or  other  specific  charges  (m). 

If  the  trust  directs  an  immediate  sale  for  purposes  not  imme-  Sale  for  pui- 
diately  ascertainable,  there  is  an  implied  power  in  the  trustee  to  ascertained, 
give  receipts,  and  which  is  independent  of  subsequent  events  (it). 
So  where  the  proceeds  of  the  sale  are  payable  to  infants  who  are 
not  capable  of  signing  receipts  (o).  So  where  it  is  required  that 
the  trustees  should  hold  the  proceeds  for  the  purposes  of  the 
trust  {}))  ;  or  should  re-invest  the  proceeds  {q). 

In  all  cases,  though  there  be  a  power  in  the  trustees  selling  Notice  of 
the  land  to  give  receipts  to  the  purchaser,  if  the  purchaser  have  ti'^g^^^" 
notice  that  the  sale  is  made  improperly  or  for  the  purpose  of 
misapplying  the  money,  he  may  become  chargeable  as  participating 
in  the  breach  of  trust  (r) . 

Executors  take  the  personal  estate  of  the  testator,  including  Power  in 
the  leaseholds  and  chattels  real,  virtute  officii,  with  an  absolute  ai^^e receipts, 
power  to  sell,  mortgage  or  pledge  it  for  the  payment  of  debts 
and   the    general   purposes    of   the    will ;    and    a   purchaser   or 
mortgagee  from  the  executor  is  not  bound  to  see  to  the  application 

(0  Spalding  v.  S/ialmer,  1  Vern.  301  ;  («)  Balfour  v.  Wcllaml,  10  Ves.  151- 

Cotterel  v.  Iltiiiipsun,  2  Verii.  5.  (<;)  Sinuarnbi/  v.   Lfici/,  4  Maihl.  1-12  ; 

(_A'.)  Duhiiixon   V.   DickiH.son,   3    Bro.  Ldrender  v.  Stantnn,  (i  Madd.  40. 

C.  C.   19;  Horny.  Horn,  2  Sim.  &  St.  (y;)  Boran   v.    Wiltshire,   3    Swaust. 

448  ;  y^i^?'  liyndhurst,  L.  C,  Jo/tnsu/i  v.  099. 

Krnnet.  3  M.  6c  K.  030.  (//)  Lorhp.  v.    Lomas,   5    De  G.  &  S. 

(0  Johnxon  v.  Kennd,  3  M.  &  K.  024  ;  329  ;  21  L.  J.  C.  503. 

Forbes  V.  Beucoch,  1 1'liill.  717  ;  Strong-  (;•)  St  rough  ill  v.  Amtey,  1  De  G.  M. 

/(///  V.  Anstey,  1   D.  M.  &  G.  03o  ;  22  &  G.  G35  ;  Howard  v.  Chajf'erx,  2  Dr.  & 

L.  J.  C.  130;  Be  IlensoH,  [1908]  2  Ch.  ,Sm.  236  ;  32  L.  J.  C.  080  ;   Carlyon  v. 

356  ;  77  L.  J.  C.  598.  Truxcott,  L.  K.  20  Eq.  348  ;  44  L.  J.  C. 

(«()  See  Horn  v.  Hor7i,  2  S.  &  S.  448  ;  180. 
and  see  ante,  \i.  191. 
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Notice  that       of  the  money  (s).     But  if  the  sale  or  mortgage  is  a  fraud  upon 

impiopc  .  ^^^  estate,  or  made  for  the  purpose  of  misapplying  the  money,. 

to  the  knowledge  of  the  purchaser  or  mortgagee,  as  a  sale  or 

mortgage  to  a  creditor  of  the  executor  for  his  own  debt,  the 

person  so  acquiring  the  assets  will  be  chargeable  ^^ith  the  full 

value  to  the  creditors  and  legatees  {t). 

Discharge  of         The  fetters  which  charges  imposed  upon  the  free  alienation  of 

court.  laiicl  were  in   a  large  measure  removed  by  sect,  5  of  the  Con- 

veyanch)g  and  Law  of  Properly  Act,  1881  (44  &  45  Vict.  c.  41), 

which    enables  the   court   to   order   a   sale   of   land   free   from 

incumbrances  upon  proper  provision  being  made  for  satisfying 

the  charge. 


§    4.     MOETGAGES. 

Moitgage  by  conveyance  with  proviso  for  redemption — redemption — fore- 
closure— power  of  sale — covenant  to  pay  debt  and  interest — right  of 
mortgagee  to  pursue  all  his  remedies. 

Sloitgage  by  conveyance  upon  trust^ior  sale. 

Estate  of  mortgagor — mortgage  in  fee — mortgage  of  term  of  years — 
special  reservation  of  in  mortgage  deed — surplus  proceeds  of  sale 
under  the  mortgage. 

Liability  of  the  personal  estate  for  the  mortgage  debt — Statutory  amend- 
ments making  the  land  primarily  liable. 

Mortgagor  in  possession  at  law — tenant  under  mortgagor — redemise  to 
mortgagor  or  attornment — possessory  rights. 

Charge  of  mortgagee  for  the  debt — legal  estate  in  the  land — devise  by 
mortgagee — statutory  amendment  of  the  law. 

Mortgagee  in  possession  bound  to  account — annual  rests — costs  of  repair, 
etc. — receiver — insurance. 

Distinction  between  a  mortgagee  and  a  trustee. 

Equitable  mortgage  by  deposit  of  deeds — agreement  as  to  the  deposit — 
remedy  of  equitable  mortgagee. 

Equitable  mortgage  by  agreement  without  deposit. 

Mortgage  of  copyholds— of  leaseholds — of  equitable  estates  and  interests — 
notice  to  the  trustee. 

Mortgage  i)y         A  mortgage  is  a  charge  upon  land  created  for  the  security  of 
c(  nveyance      monev  lent.     The  ordmary  form  of  a  mortgage  is  by  an  absolute 

with  proviso  ''  ''  .  . 

for  redemp-      conveyance   at  law   to  the   mortgagee ;    subject   to  an   express 

*'°°"  ijvovisu  fur   i-cdevqjtion,   that   upon  payment  of   the    debt   and 

interest  at  an  appointed  day,  the  mortgagee  shall  reconvey  to  the 

(.v)  Uu-er  V.  Curbftt,  2  P.  Wms.  148  ;  See  lluirne  v.  Thome,  [1893]  3  Ch.  196; 

j\rdes  V.  Durnjord,  2   De  G.  M.  &  G.  63  L.  J.  C.  38. 

641  ;  Gray  v.  Johnston,  L.  R.  3  H.  L.  1  ;  (0  Bonney  v.  Bidgard,  1  Cox,  145  ; 

JJerry  V.  Gibhom,   L.  K.  8  CIj.  717  ;  42  IlUl  v.  Siwjimn,  7  Ves.  152  ;  JlcLeod  v. 

L.  J.   C.  897;    Gruhuvi  v.  Dnuinnund,  Jjnunmond,  17  Ves.  162. 
[1896]     1   Ch.   968;    65    L.   J.    C.   472. 
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mortgagor  (a).  An  earlier  form  by  way  of  conveyance  upon 
condition  at  common  law  defeating  the  estate  in  the  event  of 
payment  at  an  appointed  day  has  been  obsolete  for  many 
years  {h). 

At  law  if  the  money  were  not  paid  at  the  appointed  day  the  Equity  of 

,       ,  ,      ,     •  \     c  -J-     i.u      redemption, 

title  of  the  mortgagee  was  absolute,  but  ni  a  court  ot  equity  the 

mortgagor  was  entitled  to  come  in,  within  a  reasonable  time 

(whii'h  varied  according  to  the  circumstances)  after  the  period 

fixed  for  redemption  had  expired,  and  obtain  a  reconveyance  of 

the  property  upon  terms,  which  were  generally  the  payment  of 

the  principal  not  repaid,  all  arrears  of  interest,  and  the  costs  of 

action,  but  might  include  other  matters  {<■).     This  right  is  known 

as  an  equity  of  redemption,  and  is  an  equitable  estate  {d).     This 

right  has  sometimes  been  rested  upon  the  principle  that  in  a 

court  of  equity  time  was   not  generally  considered  as   of   the 

essence  of  the  contract  where  land  was  being  dealt  with,  but  it  is 

to  be  observed  that,  in  the  case  of  a  mortgage,  by  no  express 

terms  could  the  right  be  restricted,  whereas,  in  the  case  of  a 

contract  for  the  sale  and  purchase  of  land,  the  agreement  of  the 

parties  to  make  time  of  the  essence  of  the  contract  was  always 

respected  {<■)  ;  and  the  rule  that  time  was  not  essential  does  not 

seem  to  have  been  extended  to  other  contracts  (/).     But  there  is 

another  ground  upon  which  the  interference  of   the  Court  of 

Chancery  may  be  rested,  namely,  relief  against  forfeiture  where 

money   afforded   an   adequate  compensation  (;/).      An   absolute 

conveyance,  which  reserves  to  the  seller  the  right  to  repurchase 

the  property,  is  valid ;  and  in  this  case  the  right  can  only  be 

exercised  within  the  time  appointed,  and  if  the  day  be  allowed 

to  pass  there  is  no  relief  in  equity  (//).     Evidence  is  admissible 

to  show  that  a  transaction  ostensibly  an  absolute  conveyance 

(«)  See  Butler's  note  (1)  to  Co.  Lit.  L.  J.  C.  361. 

205  a;  1  Prideaux  Con  v.  :>25;  Davidson  (0  Howard  v.  Harris,  1  Vem.  190; 

Conv.,  Fart  11.  2  Wli.  &  T.  L.  C.  11  ;  Setoti  v.  Sladr,  7 

(i)  See  objection  to  this  form  stated  Ves.  at  p.  273 ;   Hiidmm  v.  Temple,  29 

by    Chitty,    L.  J.,    Durham    Bros.    v.  Beav.   53G  ;  30  L.  J.   C.  251;  ^ojjer  v. 

Hohertson,  [1S98J   1  Q.  B.  at  p.  772  :  07  Ariwld,  li  App.  Cas.  429  ;  59  L.  J.  C. 

L.  J.  Q.  B.  4S-1.     The  form  was  some-  214. 

times  used  as  late  as  1840,  see  it' w/(>rA"  V.  (/')  Cotton,   L.  J..   Ileuter  v.  Sula. -k 

Grazehrooli,  8  Q.  B.  895.                 '  C.    P.    D.     239,     249.       The    case    of 

00  •'see  (i rant,  ai.R., /««('*•  V.  Cf'(7'Jr'«.s-,  Patrick    v.    Milner,    2    C.   P.    D.   342, 

9    Ves.   407  ;    Farvvell,    J.,    Powell    v.  stands  alone. 

Brodhurst,  [1901]  2  Ch.  160  ;  70  L.  J.  C.  (y)  Peachif     v.    Somerset    (Duke),    1 

587  ;    Hill    V.  Bowlands,   [1897]  2  Ch.  Strii.  447  ;  2  VVh.  &  T.  L.  C.  250  ;  Sloman 

361  ;  66  L.  J.   C.  (!89.     See  Pearce  v.  v.  Walter,  1  Bro.  C.   C.  418  ;  2  Wh.  & 

Billiard,  KiiKj  S)   Co.,  [1908]  1  Ch.  780  ;  T.  L.  C.  257.     See  ante,  p.  180. 

77  L.  J.  C.  340.  (A)    Williams  v.   Owen,   5  My.  &  Cr. 

(d)   Cashorne  v.    Scarfe,  1  Atk.  603;  303;  \2l..  i.  G.2})1  ;  Perrij\.  Meddow- 

2  Wh.  k.  T.  L.  C.  6  ;  Tarn  v.  Turner,  39  ero/t,  4    Beav.   197  ;    affd.   12  L.  J.  C. 

Ch.  D.  45<);    57  L.J.   C.  1085;  Main-  104.      See  Salt  v.  Xort/iamjjton  {Marti.), 

land   V.    Ujijohn,   41    Ch.    D.    126:    58  [1892]  A.  C.  1  ;  61  L.  J.  C.  49. 
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Notice  to  re- 
deem. 


Mortgagee  re- 
fusing tender 
liable  for 
costs  of 
redemption. 

Piedemptiou 
at  law  by 
statute. 


is,    in   fact,  a  mortgage,  but  the  l^urden  of  proof  is  upon  the 
party  disputing  the  apparent  effect  of  the  deed  (J). 

Where  the  mortgage  is  by  deed,  if  the  mortgagor  allow  the 
time  appointed  for  payment  to  pass,  he  must  give  six  months' 
notice  before  he  can  redeem  ;  and  if  he  do  not  then  exercise  his 
right,  he  must  renew  the  notice ;  or  he  may  pay  six  months' 
interest  in  lieu  of  notice  (A).  The  foundation  of  this  rule  is  that 
a  mortgage  by  deed  is  a  permanent  investment,  and  it  is  only 
equitable  to  give  the  mortgagee  sufficient  time  to  find  another 
suitable  permanent  investment  for  his  money.  Conversely,  if  the 
mortgage  is  by  deposit  of  title  deeds,  which  is  the  usual  form 
employed  in  the  case  of  loans  of  a  temporary  character,  the 
mortgagee  is  not  entitled  to  notice  of  intention  to  pay  off,  unless 
he  makes  an  express  stipulation  to  that  effect  (0-  So,  too,  if  a 
mortgagee  shows  by  his  conduct  that  he  is  prepared  to  receive 
immediate  payment,  as  by  instituting  proceedings  to  recover  his 
debt  (m),  or  by  carrying  in  a  proof  in  an  action  to  administer  the 
estate  of  a  deceased  mortgagor  (u),  or  by  consenting  in  an  action 
to  the  sale  of  the  estate  in  mortgage  (o),  or  by  exercising  his 
power  of  sale  (j)),  he  dispenses  with  the  obligation  to  give  him 
notice. 

If  the  mortgagee  refuse  the  tender  of  payment  at  the  expira- 
tion of  the  notice,  the  amount  tendered  being  sufficient,  he  will 
be  liable  for  the  costs  of  a  suit  for  redemption  {q). 

Courts  of  common  law  were  empowered  by  statute  in  actions 
brought  by  mortgagees  for  the  debt  or  an  action  of  ejectment 
for  the  land  to  stay  proceedings  and  compel  a  reconveyance,  on 
payment  of  the  principal,  interest,  and  costs  (r). — By  the 
Supreme  Com-t  of  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
s.  24,  any  division  of  the  High  Court  has  full  power  to  give 
effect  to  every  equitable  ground  of  relief  or  defence  to  which  the 


(/)  L(f/i(/fii>i.  V.  Ilorton,  5  Beav.  \)  ; 
JInhiics  v^  Jlaf/irwa,  9  Moo.  P.  0.  418. 
iJondhts  V.  ('iilfcrivcll,  3  Giii.  251,  4 
I)e  G.  F.  &  J.  20,  is  of  questionable 
authority,  for  not  only  was  the  plain- 
tiff, a  ])(irticrj)s  crimuii.f,  allowed  to 
plead  affirmatively  that  the  transaction 
was  illegal — see  Ayevxt  v.  Jenkins,  L.  II. 
16  Eq.  275— but 'also  that  the  legal 
effect  of  the  deed  was  misreiireseutcd 
to  him.     See  Iluwatmn  v.  Wchb,  [1908] 

1  Ch.  1  ;  77  L.  J.  C.  32. 

(Z-)  Da  II  V.  Da  II,  31  Beav.  270; 
Silencer- Bell  to  L.'  S,'  S.  W.  By.,  83 
W.  11.  771  ;  SmifJi  v.  Smitli,  [1891]  3 
Ch.  550.     See  Hill  v.  Bowland.%  [1897] 

2  Ch.  361 ;  66  L.  J.  C.  689. 

(I)  I'ifzfjerald's  Trn.stee  v.  Mellemh, 
[1892]  1  Ch.  885  ;  01  L.  J.  C.  231.    See 


jmt,  p.  216. 

(/«)  Lrffs  V.  Ilutehim,  L.  R.  13  Eq. 
176  ;  Be  Alcorh,  23  Ch.  D.  872. 

(n)  Mafsini  v.  Swift,  5  Jur.  615. 

(())  Be  Mim,  31  Ch.  D.  90  ;  55  L.  J.  C. 
87. 

(y^)  Banner  v.  Berridye,  18  Ch.  D. 
254  ;  50  L.  J.  C.  630. 

(-/)  llarnier  v.  Prientlii,  16  Beav. 
569  ;  22  L.  J.  C.  1041  ;  Greenwood  v. 
Sidcliffe,  [1892]  1  Ch.  1  ;  61  L.J.  C.  59. 
As  to  tender  by  a  stranger  or  by  a 
person  having  a  partial  interest  only  in 
the  equity  of  redemption,  see  Pearce  v. 
Morris.  L.  P.  5  Ch.  227  ;  Tarn  v.  Turner, 
39  Ch.  D.  456  ;  57  L.  J.  C.  108.5. 

(r)  7  Geo.  II.  c.  20  ;  Common  Law 
Procedure  Act.  1S52  (15  &  16  Vict.  c.  76), 
s.  219. 
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mortgagor  may  be  entitled  against  the  claim  of  the  mortgagee. 
But  by  sect.  34,  sub-sect.  3,  of  the  statute,  actions  for  redemption 
or  foreclosure  are  primarily  assigned  to  the  Chancery  Division. 

The  mortgagee,  on  the  other  hand,  after  default  in  payment  Foreclosure. 
may  take  proceedings  to  enforce  his  security  and  make  his  title 
complete  in  equity  by  foreclosing  the  mortgagor.  It  is  customary 
now  to  embody  in  one  order  the  relief  which  the  mortgagee- 
could  formerly  obtain  in  several  actions.  The  mortgagee  has 
an  immediate  judgment  for  payment  of  the  mortgage  debt ; 
an  account  is  directed  of  what  is  due  to  the  mortgagee  upon 
his  security  after  deducting  the  amount  recovered  from  the 
mortgagor  under  the  immediate  judgment  for  payment  of  the 
mortgage  debt ;  that  in  the  event  of  payment  within  a  limited 
time  (usually  six  months)  of  the  amount  found  due  on  taking  the 
account  the  mortgagee  is  to  reconvey  the  mortgaged  ])roperty, 
and  in  default  of  payment  the  mortgagor  is  to  stand  foreclosed, 
or  barred,  from  his  right  of  redemption  (s).  The  order  for  fore- 
closure absolute  vests  a  new  estate  in  the  mortgagee  (/),  his  title 
accruing  from  the  date  of  the  order,  and  not  from  the  date  of 
the  judgment  {ii).  An  order  for  foreclosure  absolute  is  not  tiuah 
but  the  mortgagor  may  upon  applying  within  a  reasonable  time 
re-open  the  foreclosure,  and  redeem  the  property  (,/■). 

If  there  be  a  charge  Himpliciter,  and  not  a  mortgage,  or  an  Alteinath-c 
agreement  for  a  mortgage,  then  the  right  of  the  parties  having  yale^^i^^forc 
such  a  charge  is  a  sale  and  not  foreclosure  iy).     The  court  is  closure. 
now  invested   with   power   to   order  a    sale   in    the   case   of   a 
mortgage  {z). 

It  was  usual  in  a  mortgage  deed  to  give  to  the  mortgagee  an  rower  of  sale 
express  power  of  sale  {a)  ;  but  it  did  not  supersede  or  aftect  the 
remedy  of  foreclosure  {h)  ;  but  after  the  judgment  in  foreclosure, 
and  before  the  order  was  made  for  foreclosure  absolute,  the 
power  could  only  be  exercised  by  leave  of  the  court  (c).  A 
power  to  mortgage  imports  a  mortgage  with  a  power  of  sale  {d), 

(.s)  Farvcr  v.  Lacy.  Hartlaml  4'-   in..  [1X94]  3  Ch.22U  ;  G3  I..  J.  ('.  74'.).     See 

31   Gh.   D.    42;  55  L.  J.  C.    14!).     See  Cavter    v.    Wal/c,    4    Ch.    1).    60.">;    4(5. 

Poulett  {Earl)  v.  Hill  {Vise),  [1893]  L.  J.  C.  841. 

1  Ch.  277  ;  62  L.  J.  C.  466.  (,-)  See^msf.  p.  206. 

(0  PiKjIi  V.  Ilcath,  7  App.  Cas.  23.")  ;  (a)  See  Cohoiiy.  Will  id  iim.  oSL.J.C. 

51  L.  J.  Q.  B.  367  ;  Harlock  v.  Ait/tbern/.  539. 

19  Ch.  D.  539  ;  51  L.  J.  C.  394.            '  {h)   Wayjie  v.  llanluim.  9  Hare.  62  ; 

()()  Thomjmm  v.  Granf,  4  Madd.  438.  20  L.  J.  C.  530. 

(.r)    Wii'halse  v.  Short,  3   Bro.  P.  C.  (t-)  Sfevem  v.  Theatrest,  Ltd..  [1903] 

558  ;    ('(finphell  v.  Iloli/land,  7  Ch.  D.  1  Ch.  857  ;  72  L.  J.  C.  764 

166  ;  47  L.  J.  C.  145.  {</)   C/uiwner's  Will,  L.  K.  8  Eq.  569  ; 

(y)  Tenmnt  v.   Trenchavd.   L.   R.    4  38  L.  J.  C.  726. 
Ch.  537  ;  38  L.  J.  C.   661  ;   lie  Owen, 
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Statutory 
power  of  sale. 


Court  may 
direct  a  sale 
instead  of 
foreclosure. 


The  power  of  sale  was  preferably  made  exercisable,  after  the 
death  of  the  mortgagee,  by  his  executors  and  administrators,  in 
order  that  it  might  accompany  the  debt  which  passed  to  them  as 
being  personal  estate  {<•). 

A  mortgage  by  deed  has  now  incident  to  it  a  statutory  power 
of  sale.  In  form  it  follows  the  older  express  power,  but  may 
be  modified  or  excluded  by  the  parties.  The  earlier  statute — the 
Trustees  and  Mortgagees  Act,  but  better  known  as  Lord  Cran- 
worth's  Act — applies  to  deeds  executed  after  28th  August,  1860, 
and  before  1st  January,  1882;  the  later  statute— the  Con- 
veyancing and  Law  of  Property  Act,  1881 — applies  to  deeds 
executed  after  31st  December,  1881  (_/ ). 

Prbud  facie  foreclosure  was  the  proper  remedy  of  a  mort- 
gagee, and  the  Court  of  Chancery  would  only  direct  a  sale  in  a 
suit  for  foreclosure  under  excejDtional  circumstances  Uj).  The 
court  was  first  invested  with  a  discretionary  power  of  sale  by 
the  Chancery  Procedure  Act,  1852  (15  &  16  Vict.  c.  86),  s.  48, 
and  the  statutory  provision  now  in  force  is  contained  in  sect.  25 
of  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45 
Vict.  c.  41)  (//). 


Covenant  to  It  is  also  usual  for  the  mortgagor  to  covenant  in  the  mortgage 
pay  mortgage  ^^^^  jq  repay  the  money ;  which  gives  the  mortgagee  a  personal 
remedy  by  action  and  constitutes  the  loan  a  specialty  debt  {i). — 
A  covenant  to  secure  a  loan  by  a  mortgage  deed  to  contain 
usual  covenants  has  a  like  effect  in  converting  the  debt  into  a 
specialty  (j). 

The  covenant  is  usually  extended  to  the  payment  of  the 
interest;  but  unless  the  covenant  for  payment  of  interest  extends 
beyond  the  period  fixed  for  repayment  of  the  principal,  interest 
will  only  be  recoverable  as  damages,  and  the  rate  will  not  be 
measured  by  that  expressly  fixed  (A). 

This  personal  security  may  be  given  by  a  separate  instrument, 
as  a  bond,  instead  of  the  covenant  in  the  mortgage  deed ;  which 


And  interest. 


Separate  bond 
for  the  debt. 


{e)  See  T/turnhrourjJt  v.  Balier,  1  Ch. 
Cas.  283  ;  2  Wh.  k.  T.  L.  C.  1. 

(/•)  23  &  24  Vict.  c.  14.5,  ss.  11,  13, 14, 
24,32,  34  ;  44  &  45  Vict.  c.  41,  ss.  19, 
20,  21. 

(v)  fktvqyson  V.  Pattison.  1  Ha.  .'533 ; 
CoMvrn  v.  Ankett,  3  W.  R.  641  ; 
Hutfon  V.  Sealy,  27  L.  J.  C.  263. 

(//)  See  Carson,  Real  Piop.  Stats. 
p.  581. 

((')  3Iathciu  V.  Blacliviore,  1  H.  &  N. 
762  :  20  L.  J.  Ex.  1.50.  This  covenant 
and  that  for  payment  of  interest  is  now 


implied  in  the  statutory  mortgage  under 
the  Conveyancing  and  Law  of  Property 
Act,  1881,  sect.  26. 

(_;')  Saunders  v.  JUilsiwie,  L.  R.  2  Eq. 
573. 

(Jt)  Be  Boherts,  14  Ch.  D.  49.  See,  as 
to  the  amount  of  arrears  of  interest 
recoverable,  Hunter  v.  Xocliolds,  1  Mac. 
&  G.  640  ;  19  L.  J.  C.  177  ;  Biiigle  v. 
Coppen.  [1899]  1  Ch.  726  ;  68  L.  J.  C. 
337  ;  Be  Lloyd,  [1903]  1  Ch.  385  ;  72 
L.  J.  C.  78 
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lias  the  advantage  of  enabling  the  mortgagee,  upon  a  sale  of  the 
land,  to  deliver  over  the  mortgage  deed  to  a  purchaser,  and 
retain  the  bond  for  the  purpose  of  his  personal  remedy,  in 
case  the  proceeds  of  the  sale  should  prove  insufficient. — Where 
trustees  raise  money  on  mortgage,  it  is  usual  for  the  equitable 
owners  only  and  not  the  trustees  to  execute  the  personal 
covenants  required,  and,  as  against  the  trustees,  the  land  is  the 
only  security  (/). 

With    the   divided   jurisdictions    of    the    courts  prior  to   the  Rightof mort- 
Judicature   Act,   1873,  it  was    competent  to   the  mortgagee  to  sue  aU  his"'' 
enforce  all  his  remedies  concurrently  and  in  different  courts  (m) ;  remedies, 
but  since  that  statute  the  practice  is  to  give  in  one  action  all  the 
relief  to   which  a  mortgagee  was  formerly   entitled  in  several 
proceedings  (»)•     A.  mortgagee  may  limit  his  claim  to  particular 
items  of  relief  (o),  and  would  perhaps  not  be  held  to'have  waived 
his   rights  by   this   line   of  conduct  {j))  ;    but   the  court  would 
probably  discountenance  any  attempt  to  enforce  his  remedies  in 
court  piecemeal.     The  remedies  available  to  the  mortgagee  are 
so  connected  as  that  whatever  is  realized  from  the  one  must  be 
allowed  in  discharge  of  the  other.     Thus,  if  he  exercises  the 
power  of  sale  and  does  not  realize  the  amount  of  his  charge,  he 
may  still  proceed  upon  the  covenant  for  the  balance ;  so,  if  he  Proceeding 
forecloses,  he  may  proceed  upon  the  covenant ;  but  in  either  case  after  fore-  ' 
lie  opens  the  foreclosure,  that  is  he  gives  to  the  mortgagor  a  closure. 
renewed  right  to  redeem.      Hence  in  order  to  proceed  upon  the 
covenant  after  a  foreclosure,  he  must  remain  in  a  position  to 
give  redemption ;  and  if  he  sells  the  estate,  though  for  less  than 
the  amount  of  the  debt,  or  otherwise  puts  it  out  of  his  power 
to   reconvey,    he   can   no   longer   pursue   any   remedy  for    the 
deficiency  (q). 

A  mortgage  is  sometimes  made  in  the  form  of  a  conveyance  to   Mortgage  by 
the  mortgagee  or  his  trustee  upon  an  express  trust  to  sell,  after  foiPgaie 
default  in  payment,  and  out  of  the  proceeds  to  pay  the  debt, 
interest    and   costs  to  the  mortgagee,  and  the  surplus  to  the 
mortgagor.     This  is  strictly  a  mortgage  in  that  the  mortgagor 
has  only  the  ordinary  right  to  redeem  before  the  trust  for  sale  is 

(0  1  Prideaux,  Conv.  659,  «.;  2  David-  Ch.  726  ;  68  L.  J.  C.  337. 
son,  Conv.,  Part  II.,  461,  n.  {p)  See  anil  dist.  iMmhuj  v.  lice,  10 

(w)  Recu  V.  Parkiimoi,  2  Anstr.  4!»7  ;  Ch.  D.  71.5  ;  48  L.  J.  C.  I'.l6'. 
Colbji  V.  Gibson,  '6  Smith,  516.  (//)  Luck/tart  v.  Ilurdi/,  S)  Beav.  349  ; 

(«)  Fan-er  v.  Laci/,  Havthind  S,'  Co..  I'tdmcr  v.    Hrndrie,   27  Beav.  349  ;    28 

31  Ch.  D.  42  ;  55  L.  J.  C.  149.  Beav.    341  ;    Kinnaird    v.    Trollope,    39 

(t>)  See  Dingle  v.    C'oppcn,   [1899]    1  Ch.  D.  636  ;  58  L.  J.  C.  566. 
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executed  (?•)  ;  but  he  cannot  enforce  a  sale  {s).  A  security  by 
way  of  trust  for  sale  does  not  convert  the  mortgagee  into  a 
trustee  for  the  mortgagor  (t). 


Estate  of 
mortgagor. 

Mortgage  in 
fee. 


Equity  of  re- 
demption 
made  assets  in 
equity. 


Mortgage  of 
term  of  years. 


Effect  of 
reservation  of 
equity  of  re- 
demption in 
mortgage 
deed. 


In  equity,  the  mortgagor  is  still  considered  as  the  owner  of  the 
land,  subject  to  the  charges  secured  to  the  mortgagee  (u).  The 
equity  of  redemption  of  land  mortgaged  in  fee  is  regarded  as 
part  of  the  original  beneficial  ownership,  and  of  the  nature  of 
real  estate.  It  may  be  conveyed  and  limited  in  various  estates, 
or  devised  by  will,  or  left  to  descend  to  the  heir  ;  and  the  person 
or  persons  becoming  entitled  by  conveyance,  descent  or  devise 
may  exercise  the  right  to  redeem,  and  have  a  reconveyance 
according  to  their  respective  estates  and  interests  (r). 

The  equity  of  redemption  of  a  mortgage  in  fee  was  held  not  to 
be  assets  by  descent  in  the  hands  of  the  heir  for  payment  of  the 
specialty  creditors  of  the  deceased  ancestor,  within  the  Statute 
of  Frauds,  29  Car.  II.  c.  3,  s.  10,  which  enacted  that  trusts  in  fee 
simple  should  be  assets  by  descent.  But  it  was  made  equitable 
assets  by  the  Court  of  Chancery,  upon  the  principle  that  if  a 
specialty  creditor  applied  to -redeem,  the  court  would  grant 
redemption  only  in  favour  of  all  the  creditors  equally  without 
distinction  as  to  priority  (»•)•  The  Administration  of  Estates 
Act,  1883,  was  held  to  extend  to  an  equity  of  redemption  in  fee, 
thus  putting  it  in  the  position  of  legal  assets  by  descent  (,r).  An 
equity  of  redemption  would  now  be  legal  assets  by  force  of 
Part  I.  of  the  Land  Transfer  Act,  1897  (//). 

The  equity  of  redemption  of  a  term  of  years,  or  chattel  interest 
in  land,  retains  the  original  quality  of  personal  estate  and  passes 
to  the  exemtov,virtute  ojicii,  and  is  legal  assets,  although  the 
right  can  be  enforced  only  by  suit  in  equity  {z). 

Pifhculties  have  sometimes  arisen  where  the  reservation  of  the 
equity  of  redemption  has  not  strictly  followed  the  devolution  of 
the  property  according  to  the  original  title.  The  later  cases 
allow  a  formal  reservation  of  the  equity  in  variance  of  the  former 


()•)  Bell  V.  Otrfrr,  17  Beav.  11  ;  22 
L.  J.  C.  933. 

(.?)  Locking  v.  ParJtn;  L.  R.  8  Ch.  30  ; 
42  L.  J.  C.  257. 

(jf)  Kirlacood  v.  Thompson,  2  De  G. 
J.  &  S.  (513  ;  Be  Alisun,  11  Ch.  U. 
284. 

(?/)  Fairrhwf/Ji  v.  Mtirsliall,  4  Ex.  D. 
37.  See  Vtni  (rdder,  Apsimon  4'  '""•  v. 
Soicerhy  Bridge  United  Bi.it.  Flour 
Soc,  44  Ch.  ■  D.  374  ;  59  L.  J.  C. 
292. 


(r)  Ca.shorne  v.  Scarfe,  1  Atk.  (i03 ; 
2  Wh.  &  T.  L.  C.  fi  ;  and  notes. 

(»■)  Siillei/  V.  Gower,  2  Vern.  61  ; 
Plunhet  V.  Benson,  2  Atk.  2'JO  ;  Butler's 
note  to  Co.  Lit.  -/OS  h. 

(x)  Fii.iter  X.  Hundley.  1  Sim.  N.  S. 
200.     See  ante,  p.  191. 

(y)  Be  Harrowhy  and  Paine,  [1902] 
"\V.  N.  p.  137. 

(c)  Coolt  V.  Gre(/.wn,  3  Drew.  547  ;  25 
L.  J.  C.  706.     See  ante,  p.  193. 
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title  as  sufficient  evidence  of  an  intention  to  resettle  the  equity 
of  redemption  (a). 

A  mortgage,  though  attended  with  an  absolute  power  of  sale  Surplus  pro- 

OO'C?  *■  l-.fl 

or  trust  for  sale,  has  no  constructive  effect  in  equity  as  a  under  the 
conversion  of  the  land  into  personalty  beyond  the  amount  of  the  mortgage. 
debt  charged  upon  it.  A  sale  would  effect  a  conversion  if  made 
in  the  lifetime  of  the  mortgagor,  but  not  if  made  after  his  death  ; 
and  in  determining  whether  a  conversion  has  been  effected  it  is 
immaterial  whether  the  surplus  is  expressed  in  the  deed  to  be 
payable  to  the  real  or  to  the  personal  representatives  of  the 
mortgagor  (h). 


Until  the  passing  of  the  statutes  hereafter  mentioned  the 
Court  of  Chancery  adjusted  the  rights  of  the  parties  claiming 
beneficially  as  representatives  of  a  deceased  person,  according  to 
a  presumed  intention  of  the  deceased.  Where  a  mortgage  debt 
had  been  contracted  by  the  deceased,  the  heir  or  devisee  was 
entitled  to  have  the  amount  of  the  charge  made  good  out  of  the 
personal  estate -which  had  been  increased  in  value  to  that  extent; 
but  if  the  mortgage  debt  had  not  been  created  by  the  deceased 
himself  (as  where  he  purchased  land  subject  to  a  mortgage  debt) 
the  right  to  have  it  paid  off  out  of  personalty  was  negatived, 
unless  the  deceased  had  by  subsequent  acts  adopted  the  charge 
as  his  own,  as  was  also  the  case  where  it  could  be  shown  that  the 
personal  estate  had  not  in  fact  been  increased  in  value  (c). 

By  the  Eeal  Estate  Charges  Act,  1854  (17  &  18  Vict.  c.  113), 
the  mortgaged  land,  every  part  thereof,  according  to  its  value, 
bearing  a  proportionate  part  of  the  mortgage  debts  charged  on 
the  whole  thereof,  is  made  primarily  liable  in  the  hands  of  the 
heir  or  devisee  to  satisfy  the  charges  thereon  unless  the  deceased 
shall,  by  his  will,  deed,  or  other  document,  have  signified  any 
contrary  or  other  intention  (<?).  The  Eeal  Estate  Charges  Act, 
1867  (30  &  31  Vict.  c.  69),  effected  two  amendments.  By  sect.  1  a 
general  declaration  that  the  debts  or  that  all  the  debts  of  a 
testator  shall  be  paid  out  of  personal  estate  is  not  a  sufficient 
expression  of  intention  to  exonerate  the  property  charged.     If 


Liability  of 
the  personal 
estate  of 
mortgagor  for 
mortgage 
debt. 


(rt)  Bdicson  V.  Whitclutvcn  {BanJt),  S 
Ch.  D.  219  ;  PUmley  v.  Fclton,  14  App. 
Cas.  61  ;  58  L.  J.  P.  C.  50. 

(/y)  WrUjlit  V.  jRose,  2  Sim.  &  S.  323  ; 
Bourne  v.  Bourne.  2  Hare,  35 ;  lie 
Clarlte's  Trvsti,  22  L.  J.  C.  230;  Re 
Grange,  [1907]  2  Ch.  20  ;  76  L.  J.  C. 
456. 

(<•)  Ancaater  {Bulic)  v.  Jfuz/er,  1  Bro. 
C.  C.  454;  1  Wh.  &  T.  L.  C.l  ;  Bavies 

L.P.L. 


V.  BuxJi,  4  Bli.  N.  S.  305,  and  note  ; 
Loo)<emo)'e  v.  Knapman,  Kay.  123  ;  23 
L.  J.  G.  174  ;  Field  v.  Moore,  7  Ue  G.  M. 
&  G.  691. 

(rZ)  See  Syer  v.  Gladstone,  30  Ch.  D. 
614  ;  Re  Camphell,  [1893J  2  Ch.  206  ; 
Re  Anthony,  [1893J  3  Ch.  498;  62 
L.  J.  C.  1004;  Smith  v.  Jforeton,  37 
L.  J.  C,  6. 


Statutory 
amendments 
making-  the 
mortgacred 
land  primarily 
liable  for  the 
debt. 
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there  be  a  direction  in  a  will  that  part  of  the  testator's  real 
property  shall  bear  the  burdens  upon  it,  the  other  part  of  the 
real  estate  will  be  exonerated  by  implication,  expressio    imius 
exdusio  alterius  {e).     By  sect.  2  of  the  same  statute  a  vendor's  lien 
for  unpaid  purchase  money  upon  any  lands  or  hereditaments 
purchased  by  a  testator  (/)  is  to  be  deemed  a  mortgage  within 
the  meaning  of  the  Acts.     The  Keal  Estate  Charges  Act,  1877 
(40  &  41  Yict.  c.  34),  provides  that  the  two  previous  statutes 
shall,  as  to  any  testator  dying  after  31st  December,  1877,  be  held 
to  extend  to  "  a  testator  or  intestate  dying  seised  or  possessed  of 
or  entitled  to  any  land  or  other  hereditaments,  of  whatever  tenure, 
which  shall  at  the  time  of  his  death  Ije  charged  with  the  payment 
of  any  sum  or  sums  of  money  by  way  of  mortgage,  or  any  other 
equitable  charge,  including  any  lien  for  unpaid  purchase  money ; 
and  the  devisee  or  legatee  (g)  or  heir  shall  not  be  entitled  to 
have  such  sum  or  sums  discharged  or  satisfied  out  of  any  other 
estate  of  the  testator  or  intestate  unless  (in  the  case  of  a  testator) 
he  shall  within  the  meaning  of  the  said  Acts  have  signified  a 
contrary  intention  ;    and  such  contrary  intention  shall  not  be 
deemed  to  be  signified  by  a  charge  of  or  direction  for  payment  of 
debts  upon  or  out    of    residuary   real  and  personal  estate,  or 
residuary  real  estate."     The  decisions  on  the  earlier  of  these 
statutes  tended  to  restrict  the  amendment  of  the  law  within  very 
narrow  limits,  but  the  tendency  of  the  modern  decisions  is  to 
reo-ard  the  Act  of  1877  as  a  legislative  declaration  that  a  liberal 
interpretation  was  in  fact  intended,  and  to  extend  rather  than 
restrain  the   effect   of   the    expressions    used  {h).     Accordingly, 
where  land  is  taken  in  execution  under  a  writ  of   elegit,  the 
devisee    must   discharge    so   much   of    the    judgment   debt   as 
is   unsatisfied   at   the   testator's   death  (i) ;    and   a   rent-charge 
issuing  out  of  a  chattel  real  is  not  payable  primarily  out  of  the 
pure  personal  estate  0).     So  money  payable  under  a  building 
agreement  has    by  a    liberal    extension    of    the    statutes  been 
treated   as   in  the  nature  of  unpaid  purchase  money  (A).     An 
intention   to   exclude   the   application  of    the  statutes  may  be 
collected  from  a  series  of  documents  (/). 

(O  Be   Valpy.   [190G]   1  Ch.  531  ;  75  (/)  Re  Anthony.  [1892]  1  Ch.  450;  61 

L.  j'  C.  301.  L.  J.  C.  434. 

(/)  mnuTing  v.  Havdlnq,   L.  E.   13  (;)  Re  Fraser,  [1904]   1  Ch.  726;  73 

En.  493  ;  41  L.  J.  C.  523.     '  L.  J.  C.  481. 

if,)  Re  Wilson,  [1908]  1  Ch.  839  ;  77  {k)  Re  Kidd,  [1894]  3  Ch.  558;  63 

L.  J.  C.  564.  L.  J.  C.  855. 

m  See   Re  Kidd.    [1894]    3   Ch.  at  (Z)  Re  Camphell,  [1893]  2  Ch.  206  ; 

p    560  ;  63  L.  J.  C.  855 ;    Re   Fraser,  G2  L.  J.  C.  594  ;  Smith  v.  Moreton,  87 

[i904]  '  1   Ch.  at  p.  735  ;    73  L,  J.    C.  L.  J.  C.  6. 
481. 
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Unless  the  mortgage  deed  provide  to  the  contrary,  a  mortgagee  Mortgagor  in 
is  entitled  to  enter,  or  to  bring  an  action  of  ejectment,  without  P^^^^^^'^°- 
giving  any  notice  to  quit  or  making  any  demand  of  possession  (m). 
It  may  not  be  out  of  place  to  point  out  that  a  mortgagor  in 
possession  is  neither  tenant  at  will  nor  tenant  at  sufferance  to 
the  mortgagee,  although  his  tenure  in  some  respects  resembles 
those  tenures  (n).  It  is  also  to  be  observed  that  a  mortgagee 
does  not  stand  in  a  fiduciary  relation  to  the  mortgagor  (o). 

A  tenant  under  the  mortgagor,  let  into  possession  since  the  Tenant  under 
mortgage,  was  in  the  like  position,  unless  the  mortgagee  recog-  ^oi'^g^go^'- 
nised  and  adopted  his  tenancy  (p).  In  the  case  of  mortgages 
executed  after  31st  December,  1881,  a  mortgagor  in  possession 
may  now  by  force  of  sect.  18  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  unless  his  statutory  power  be  qualified  or 
excluded,  grant  leases  binding  upon  the  mortgagee  (q).  As 
between  the  mortgagor  and  his  lessee,  a  lease,  which  is  void  as 
against  the  mortgagee,  operates  by  ^sf^ppe/,  precluding  the  lessee 
from  disputing  a  reversion  in  his  lessor  according  to  the  terms  of 
the  lease,  and  his  right  to  the  rent,  until  an  actual  or  constructive 
eviction  by  the  mortgagee ;  and  the  covenants  and  liabilities  of 
the  lessee  under  the  lease  will  run  with  such  reversion  (r). 

The  mortgagee  cannot  recover  the  mesne  profits  accrued  before  Claim  of 
he  actually  takes  possession  or  does  what  is  equivalent ;  for  the  m^nf^rofit- 
doctrine  of  relation  of  an  entry  to  the  original  title,  as  between 
disseisor  and  disseisee,  does  not  apply  between  mortgagor  and 
mortgagee  ;  but  upon  a  claim  made  by  the  mortgagee  the  lessee 
of  the  mortgagor  may  pay  his  rent  in  future  to  him,  thereby 
becoming  tenant  to  him  instead  of  the  mortgagor,  and  such  pay- 
ment will  be  an  answer  to  the  claim  of  his  lessor  as  amounting 
to  an  eviction  (s).  And  it  seems  the  tenant  is  also  justified  in 
paying  over  the  arrears  of  rent  accrued  due  and  remaining 
unpaid  at  the  time  of  the  mortgagee  claiming  (i). 

(m)  Due  V.  Dan,  2  Q.  B.  117;  Doe  v.  Holmes.  [1900]  1   Cli.  188  ;   67  L.  J.  C. 

7(*w.  4  Q.  B.  615.  14i»  ;    Jh-own  v.  Peto,  [19001   2   Q    B 

(«)  Birch   V.    Wright,   1    T.  R.  378  ;  653  ;  69  L.  J.  Q.  B.  869. 
Doe   V.    Gllen,   5    Bing.   421  ;    Doe    v.  (r)  Sfiirffeon  v.  Wiiu/feM,!'^  M.  k\V. 

Jlaitey,  8  B.  &  C.  767  ;  Doe  v.   Dai/,  2  224  ;     Doe    v.    Onglc'i/,    10    C.    B.   25  ; 

Q.   B.  147;  Doe  v.    Tom,  4   Q.  B.  615;  Cuthhcrtso)i  v.  Irrlnij,  6  H.  &  X.  135; 

Morton  v.    Woodx,  L.  R.  4  Q.  B.  293  ;  38  29  L.  J.   Ex.  485  ;    Morion  v.    Woods 

L.  J.  Q.  B.  81.  L.  R.  4  Q.B.  293;  28L.  J.  Q.  B.  81.      ' 

((0  See;w.>f,  p.  216.  (.<)  JJran.s  v.   Elliot,  9  A.  A:  E.  342  ; 

{j>)  Krech    V.    Ifall,    Dougl.    21;     1  Zifrhfield  y.Headi/,  5  Ex.  9:i<}  ;    Wilton 

Smith's  L.  C.  51 1  ami  notes.  v.  Dini/i.  17  Q.  B.  294  ;  21  L.  .1.  Q.  B.  60. 

(q)  Miinlrlpal   Permanent  Inrf.  Bq.  (/)  Pope   v.    Biqqx,   9   B.  &   C.  245  ; 

iSW'.  V.  Smith.  22  Q.  B.  D.  70  ;  58  L.  J.  Johnson    v.    Jones,    9    A.    &    E.    809  ; 

Q.   B.   61;     WlUon    v.    Queens    Cluh,  Uiiderhaij  v.  Bead,  20  Q.  1^.  V  '20d  ■  57 

[1891]    3    Ch.    .525;    60  L.  J.   C.  698;  L.  J.  Q.  B.  129. 
John   Broth.ers''  Ahergurio  Brewery   v, 
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Ee-dcmise  to 
mortgagor  or 
attornment. 


The  relation  of  landlord  and  tenant  may,  however,  be  con- 
stituted between  the  mortgagee  and  mortgagor,  as  where  the 
mortgage  deed  contains  an  express  provision  that  the  mortgagor 
may  remain  in  possession  until  default  in  payment  on  the  day 
appointed  (ii)  ;  or  where  the  mortgagor  attorns  to  the  mortgagee 
as  his  tenant  at  a  rent(r).  Where  a  tenancy  is  in  fact  created, 
the  mortgagee  may  distrain  the  goods  of  a  stranger ;  but  unless  a 
tenancy  is  in  fact  created,  extending  beyond  a  mere  personal 
licence  to  tal<e  the  goods  of  the  mortgagor  in  satisfaction  of 
arrears  of  interest,  the  goods  of  a  stranger  cannot  be  so  seized  {ir). 
A  mortgagor  who  has  attorned  to  a  first  mortgagee  may  give  a 
valid  power  of  distress  by  attorning  to  a  puisne  incumbrancer  (.r) . 
Attornment  clauses  require  to  be  registered  as  bills  of  sale  to 
render  a  seizure  of  chattels  valid,  unless  a  mortgagee  having 
previously  taken  possession,  subsequently  demises  the  premises 
to  the  mortgagor  (//).  Both  in  a  court  of  law  and  in  a  court  of 
equity  an  attornment  clause  was  considered  as  intended  to  secure 
the  mortgage  debt  as  well  as  the  interest  (z).  It  afforded  no 
answer  to  an  action  of  ejectment  brought  without  notice  (a) ; 
and  was  avoided  by  a  change  of  interest,  as  on  the  assignment  of 
the  mortgage,  or  the  death  of  the  mortgagor  {h). 


Possessory 
rights. 


In  equity  the  possession  of  the  mortgagor  is  referred  to  his 
equitable  title,  and  he  is  prima  facie  entitled  to  do  any  acts 
incident  to  a  beneficial  ownership,  as  cutting  timber,  or  the  like 
acts,  unless  the  result  will  be  to  impair  the  sufficiency  of  the 
security  (c).  And  the  mortgagor  will  be  restrained  from  exercising 
this  right  in  an  unusual  or  destructive  manner  (f^). 


(7/)  Williinson  V.  IlalL  3  Bing.  N.  C. 
508. 

(0  Morton  v.  Woodii,  L.  R.  4  Q.  B. 
293  ;  38  L.  J.  Q.  B.  81  ;  Ex  i).  Jackson, 
14  Ch.  D.  725  ;  Ex  p.  Voiseij,  21  Ch.  D. 
442;  52  L.  J.  C.  121.  See  Jolly  v. 
Arhvtlinot.  4  De  C4.  &  J.  224  ;  28  L.J.  C. 
547  ;  Cloiccs  v.  Ilvqhes.  L.  E.  5  Ex.  160  ; 
39  L.  J.  Ex.  f)2. 

(lo)  Freeman  v.  Edwarfis,  2  Ex.  732  ; 
Keardey  v.  Philips,  11  Q.  B.  D.  621  ; 
52  L.  J.  Q.  B.  621. 

(.70  Ex  J).  Punnett.  16  Ch.  D.  226  ; 
50  L.  J.  C.  212. 

(y)  Bills  of  Sale  Act,  1878  (41  &  42 
Yict.  c.  31),  s.  6  ;  Ex  ^?.  Kennedy,  21 
Q.  B.  D.  384  ;  Green  v.  Marsh,  [1892] 
2  Q.  B.  331 ;  61  L.  J.  Q.  B.  442.  See 
Mumford  v.  Collier,  25  Q.  B.  D.  279  ; 
59  L.  J.  Q.  B.  552. 

(-)  Ex  p.  Harrison,  18  Ch.  D.  127  ; 
50  L.  J.  C.  832. 


{a)  Doe  V.  Olley,  12  A.  &  E.  481 ; 
Doe  V.  Tom,  4  Q.  B.  615  :  12  L.  J.  Q.  B. 

264  ;  Doe  v.  Goodier,  10  Q.  B.  957  ;  1ft 
L.  J.  Q.  B.  435  ;  Mefrop.  Counties  and 
Gen.  Life  Assee.  v.  Brown,  4  H.  &  N. 
428  ;  28  L.  J.  Ex.  340. 

(/v)  Brown  v.  Metrop.  Counties  and 
Gen.  Life  Assce.,  1  Ell.  &  E.  834  ;  28 
L.  J.  Q.  B.236  ;  Scobie  v.  Collins,  [1895] 
1  Q.  B.  375  ;  64  L.  J.  Q.  B.  10. 

(r)  Ifumphreys  v.  Harrison,  1  J.  &;  W. 
581  ;  Kinq  v.  Smith,  2  Hare,  239.  See 
Wriyht  V.  AtJitns,  1  V.  &  B.  313  ; 
Goodman  v.  Jvi)ie,  8  Beav.  379  ;  Bay  nail 
V.  Villar,  12  Cli.  D.  812  ;  48  L.  J.  C. 
695.  As  to  leases  by  a  mortgagor  in 
possession,  see  ante,  p.  211. 

(fZ)  Humphreys  v.  Harrison,  1  J.  &.  W. 
581  ;  Huddersfield  Bky.  Co.  v.  Lister 
4-  Co.,  [1895]  2  Ch.  273  ;  64  L.  J.  G. 
523. 
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The  mortgagor  is  not  bound  to  account  for  the  rents  and 
profits  received  by  him  while  he  remains  in  possession,  notwith- 
standing the  security  may  have  become  insufficient.  "  He 
receives  the  profits  of  the  land  for  his  own  use,  and  not  as  agent 
or  baililf  of  the  mortgagee,  and  Mdien  he  has  once  received  them, 
is  absolutely  entitled  to  keep  them  as  his  own  "  (e).  Where  a 
receiver  has  been  appointed  under  the  power  contained  in  sect.  19 
of  the  Conveyancing  and  Law  of  Property  Act,  1881  (1-1  &  45  Vict. 
€.  41),  the  mortgagor  apparently  ceases  to  be  in  possession  (/) . 

By  the  Supreme  Court  of  Judicature  Act,  1873  (36  &  37  Vict.  Mortgagor  in 
c.  G6),  s.  25,  sub-s.   (5)— "A  mortgagor  entitled  for  the  time  SSyTue^n 
being  to  the  possession  or  receipt  of  the  rents  and  profits  of  any  his  own  name, 
land,  as  to  which  no  notice  of  his  intention  to  take  possession  or 
to  enter  into  the  receipt  of  the  rents  and  profits  thereof  shall 
have  been  given  by  the  mortgagee,  may  sue  for  such  possession, 
or  for  the  recovery  of  such   rents  or  profits,   or  to  prevent  or 
recover  damages  in  respect  of  any  trespass  or  other  wrong  relative 
thereto,  in  his  own  name  only,  unless  the  cause  of  action  arises 
upon  a  lease  or  other  contract  made  by   him  jointly  with  any 
other  person"  (V/). 

Until  final  order  of  foreclosure,  the  mortgagee  though  absolute  charge  of 
owner  at  law,  is  entitled  in  equity  only  to  a  charge  upon  the  land  cTebtfiiftei-est"^ 
to  the  amount  of  the  mortgage  debt,  interest,  and  costs.     This  -ind  cost, 
includes  not  only  the  ordinary   charges  and    expenses  usually 
provided  for  by  the  instrument,  but  also  the  costs  (if  any)  incident 
to  realising  the  security,  as  those  properly  incurred  in  a  fore- 
closure or  redemption  suit.     The  mortgagee  is  allo^Yed  all  such 
costs  in  account,   and  the  mortgagor    cannot    redeem    without 
j)aying  them  (//). 

The    mortgage    debt    and     charges,    thus    constituting    the  is  personal 
mortgagee's  interest  in  the  land  in  equit\%  is  of  the  nature  of 
personal  estate,  and  passes  on  death  to  his  personal  representa- 
tive (i).     The  legal  estate  in  the  land,  upon  a  mortgage  in  fee,  Legal  estate 

in  laud. 

(0  Prr  Alderson,  B.,   Trent  v.  TTii/if,  ii  Ch.  D.  374:  :  59  L.  J.  C.  l53. 

9  Ex.  U  ;  22  L.  J.  Ex.  318  ;   roliiuin  v.  (/i)   Cotterell  v.  Stmttun,  L.  R.  8  Ch. 

St.  Alhins   [Duh'),   3  Vee.  2.");  F.v  p.  2i»5  ;    -12    L.   J.    C.    417;     CottreU    v. 

Wihon.  2  V.  &  B.  252  ;  GarM  v.  Allen.  Finney,  L.  R.  1>  Ch.  541  ;  43  L.  J.  C. 

37  Ch.  D.  48  ;  57  L.  J.  C.  420.     See  Ee  562;  Xiit.  Bh.  of  Aitdnihi.sla  v.  United 

Angle-feij  (.Vtti-q.),  L.  R.  17  Eq.  283  ;  43  Hand    in    Hand    and    Band    of  Hope 

L.  J.  C.  437.  Co.,    4  App.    Cas.    391;    Be   ^yatt>i,    22 

(/)    WooUton    V.  Boss,  [I'JUO]  1  Ch.  Ch.  D.  1. 

788  ;  09  L.  J.  C.  363.  (/)  Thornlrouqh  v.  Balier.  1  Ch.  Ca. 

0/)  Fairclough  v.  Mir.^haU,  4  Ex.  D.  283  ;    2    Wh.  &'  T.   L.   C.    1.     See    Be 

37.     See  Van  GeJder,  Ajmnion  c]'  Co.  v.  Loreridge,  [1902]  2  Ch.  859  ;  71  L.  J.  C. 

Soiocrhy  Bridge  United  JJist.  Fluxir  Soc.,  805. 
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passed  to  the  heir  or  devisee  of  the  mortgagee,  who  became  a 
trustee  for  the  personal  representative  or  person  beneficially 
entitled  to  the  debt  and  charges,  but  subject  always  to  the  equity 

Devise  by  of  redemption  of  the  mortgagor  (j).  In  practice  the  complication 
°'°  '  which  ensued  from  the  devolution  in  different  directions  of  the 
debt,  and  of  the  land  upon  which  it  was  secured,  was  prevented  by 
an  express  devise  of  mortgage  estates  to  the  personal  represen- 
tatives of  the  mortgagee ;  and  a  general  devise  of  real  estate 
passed  estates  held  in  mortgage,  unless  a  contrary  intention 
was  expressed,  or  to  be  inferred  from  the  purpose  of  the 
disposition  (A). 

statutory  Sect.  4  of  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  Yict. 

c.  78),  empowered  the  personal  representative  of  a  mortgagee  of 
a  freehold  estate,  or  of  a  copyhold  estate  to  which  the  mort- 
gagee should  have  been  admitted,  to  re-assure  the  mortgaged 
estate  upon  redemption.  This  provision  was  repealed  and 
replaced  by  sect.  30  of  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  which  enacts  that  an  estate  of 
inheritance,  or  limited  to  the  heir  as  special  occupant,  in  any 
tenements  or  hereditaments,  corporeal  or  incorporeal,  vested  by 
way  of  mortgage  in  any  person  solely,  on  his  death,  notwith- 
standing any  testamentary  disposition,  devolves  upon  his  personal 
representatives.  Copyholds  were  excluded  from  the  operation  of 
the  last-mentioned  section  by  sect.  45  of  the  Copyholds  Act,  1887 
(50  &  51  Vict.  c.  73),  the  provisions  of  which  are  now  embodied 
in  sect.  88  of  the  consolidating  statute  the  Copyholds  Act,  1894 
(57  &  58  Vict.  c.  46),  and  they  devolve  upon  the  customary  heir. 
The  Trustee  Act,  1893  {56  &  57  Vict.  c.  53),  s.  29,  empowers  the 
High  Court,  where  a  mortgagee  of  land  (including  copyholds)  has 
died  without  taking  possession,  to  make  an  order  vesting  the  land 
in  a  person  who  has  paid  off  the  mortgage  debt  to  the  person 
entitled  to  receive  the  same,  where  the  heir  or  j)ersonal  repre- 
sentative or  devisee  of  the  mortgagee  is  out  of  the  jurisdiction,  or 
cannot  be  found,  or  refuses  to  reconvey  the  property,  or  where  it 
is  uncertain  who  is  the  proper  person  to  reconvey ;  or  the  High 
Court  may  (under  sect.  33  of  the  same  statute)  appoint  a  person 
to  execute  a  conveyance  of  the  land  instead  of  making  a  vesting 
order.  There  is  power  to  make  a  similar  order  in  the  case  of  an 
infant  by  sect.  28  of  the  same  statute,  and  in  the  case  of  a  lunatic 
by  sect.  135  of  the  Lunacy  Act,  1890  (53  Vict.  c.  5)  (0- 

(/■)  See  Thornhroiiqli  v.  Bciher,  1  Ch.  Yes.  417  ;  Tud.  L.  C.  322.  See^^  Cai-ter, 

Ca.'  283  ;     2    Wh.  &   T.  L.    C.  1.     See  [I'JoO]  1  Ch.  801  ;  (JD  L.  J.  C.  426. 

report.  3  Swanst.  028.  (J)    See    Carson,    Real    Prop.    Stats. 

(li)  Braylroolte  (Lord)   v.   In.s7;ij),   8  pp.  774,  778,  797. 
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A  mortgagee  who   takes   possession  under  his  legal  title  is  Account 
bound  to  account  for  all  the  rents  and  profits  actually  received  gfge"^n" 
by  him,  or  which  he  ought  to  have  received  (»()•     Iii  general,  if  possession, 
the  mortgagee  takes  possession,  without  any  sufficient  cause  for  ^^^^^^  ^^^*-^- 
entering,  he  must  account  with  annual  rests  ;    that  is  to  say,  the 
surplus  receipts  after  payment  of  interest  will  be  applied  annually 
in  discharge  of  principal,  leaving  interest  to  run  only  on  the 
balance.     But  if  he  enters  because  the  interest  is  in  arrear,  or 
for  the  protection  of  his  security,  or  other  sufficient  cause,  he 
is  not  bound  to  receive  payment  in  this  mode,   and  he  may 
continue   to   charge   interest   in   full   until   the   whole   debt   is 
discharged  (n). 

On  the  other  hand,  a  mortgagee  is  entitled  to  charge  in  account  May  charge 
the  costs  of  all  necessary  repairs  as  a  matter  of  right,  and  he  is  repairs,  etc. 
also  entitled,  upon  making  a  proper  case  for  the  allowance,  to  an 
account  of  the  sums  expended  in  permanent  and  lasting  improve- 
ments (o).     He  is  also  entitled  to  the  costs  of  perfecting  his  title 
or  rendering  it  available,  or  of  defending  the  title  to  the  property, 
but  the  costs  of  defending  his  mortgage  he  can  only  charge  against 
the  party  impeaching  his  title  (_?)).     He  may  employ  all  necessary  Receiver, 
agents  or  receivers  and  charge  for  their  payment; — but  he  is  not 
entitled  to  charge  any  profit  or  remuneration  for  his  personal 
services  or  trouble  (^y). 

By  sect.  19  of  the  Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Yict,  c.  41),  which  replaces  an  earlier  enactment 
to  the  same  effect,  a  mortgagee  whose  mortgage  is  by  deed 
executed  after  31st  December,  1881,  may  appoint  a  receiver 
when  the  mortgage  money  has  become  due  ;  but  this  power 
may  be  excluded  or  modified  by  the  deed  itself. 

A  mortgagee  could  not,  apart  from  a  contract  to  that  eft'ect, 

(?«)  Anon.,    1    Vern.   45  ;    Mayer   v.  150. 

J/Mm?y,  8  Ch.  D.  425  ;  47  L.  J.  b.  60.').  (p}  Ihiinsden    v.    Ltin{/lcy.   2    Vern. 

See  AV//.  M.  nf  Avttffalasia  v.  United  5:?(;  ;    Pcer.-<   v.    Ccrleij,   15   Beav.  2()S  ; 

Hand  in  Hand  and  Band  of  Hope  Co.,  lilacltford  v.  Darii^.  L.  K.   4  (li.  H04  ; 

4  App.  Cas.  3'Jl.  Farltcr  v.  Wat/iin.s,  1  John^;.  133  ;  Owen 

(«)  SchoJeficld  V.   Ingham,   C.   P.  C.  v.  Crouch.  5  W.   K.  545  ;  llee.>i  v.  Met. 

477  ;     ir//.sv)«.   V.   Cluer,  3    Beav.    136  ;  Jid.  of  Whs.,  14  Ch.  D.  372  ;  Nat.  Prov. 

Patch  w.  IFiW.  30  Beav.  9t) ;  BoUon^.  Bli.  of  England   v.   Gaine.-i.  31   Ch.  D. 

Land,  4   De  Vj.  k.  S.  575  :  Ashworth  v.  582  ;  55  L.  J.  C.  576  ;    ^Valcx  v.  Carr, 

Lord,  36  Ch.  D.  .545  ;  57  L.  J.  C.  238  ;  [11)02]    1    Ch.    8(50;    71    L.   J.    C.  483. 

Wriqleii  V.  Gill,  [1905]  1  Ch.  241  ;  74  See    Ward   v.    Barton.    11    Sim.    534  ; 

L.   J.    C.    \{W  ;  Anmvorth    v.    Wilding,  Bolingbrolw  v.  Il/nd,  25  Ch.  D.  7'Jo  ;  o3 

[1905]  1  Ch.  435  ;  74  L.  J.  C.  256.  L.  J.  C.  704. 

{o)  Sandon  v.  Hooper,  6  Beav.  246  ;  (</)  Lang.-ttaffe   v.    Fenicieh.    10   Ves. 

14  L.J.  C.  120;    Powell    v.    Trotter,  1  405;    Davis   v.  Dendg,  3    Machi.    170; 

Dr.  &  Sm.  388  ;  Tipton   Green   Coll.  v.  TMon   Bit.   of  London  v.    Ingram,   16 

Tipton   Moat    Coll.,  7    Ch.  D.  192;   47  Ch.   D.  53;  50  L.J.  C.  74.     See  ante, 

L.J.  C.  152  ;  Shepard  v.  Jone.^.  21  Ch.  I).  p.  114. 
469  ;  Henderson  v.Astwood.  [1894]  A.  C. 
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Power  to  in- 
sure and 
charge  pre- 
miums. 


charge  in  account  the  i^remiums  for  insuring  the  property  (r), 
but  in  the  case  of  a  mortgage  by  deed,  unless  the  power  is 
exchided  or  modified  by  contract,  he  may  by  sect.  19  of  the  last- 
mentioned  statute,  which  replaces  sect.  11  of  the  23  &  24  Vict. 
c.  115  (Lord  Cranworth's  Act),  insure  the  mortgaged  property 
from  loss  by  fire,  and  add  the  premiums  paid  for  any  such 
insurance  to  the  principal  money  secured  at  the  same  rate  of 
interest. 


Distinctioa  Between  mortgagee  and  mortgagor  there  is  nothing  analogous 

morto-ao-e'e  ^^  a  trust,  until  the  whole  mortgage  debt  has  been  paid  and 
and  a  trustee,  satisfied ;  from  which  moment,  and  not  until  then,  the  mort- 
gagee becomes  a  trustee  for  the  mortgagor  («). — The  mortgagee 
may  therefore,  in  general,  purchase  from  the  mortgagor  or  from 
a  prior  mortgagee  exercising  power  of  sale ;  and  that  whether  he 
be  in  possession  or  not  {t). — There  is  no  trust  to  prevent  the 
Statute  of  Limitations  from  operating  in  his  favour  («)• — Nor  is 
the  mortgagee  constituted  a  trustee  for  the  mortgagor  by  his 
mortgage  being  framed  in  the  form  of  a  conveyance  upon  trust 
to  sell  (v). 


Equitable 
mortgage  by 
deposit  of 
deeds. 


Deposit  is 
presumptive 
evidence  of 
mortgage. 


A  deposit  of  the  title  deeds  to  secure  a  sum  of  money  will 
create  an  equitable  mortgage  without  any  further  formality.  The 
agreement  may  be  proved  by  parol  evidence,  notwithstanding 
the  Statute  of  Frauds  (29  Car.  IL  c.  3),  s.  4,  which  requires  a 
contract  of  any  interest  in  land  to  be  in  writing  signed ;  the  fact 
of  the  adverse  possession  of  the  deeds  admitting  of  explanation 
indejoendently  of  the  statute  (/r). 

The  fact  of  depositing  the  deeds  in  the  hands  of  a  creditor 
is  evidence  between  the  parties  of  an  agreement  to  secure  the 
debt  due  or  then  contracted  ;  but  the  depositee  must  establish 
afl&rmatively  that  a  charge  was  "  intended  "  to  be  created  {x). 

The  delivery  of  title  deeds  for  the  purpose  of  preparing  a  legal 


(r)  Bnlmin  v.  Lamh  8  Hare,  210  ;  4 
De  G.  it  Srii.  575  ;  ISellaiiiy  v.  Br'iclten- 
den,  2  J.  &  H.  137  ;  Broohc  v.  Stone,  34 
L.J.  C  251. 

(.«)  Uuh.'ioii  V.  Land,  G  Hare,  21G,  220  ; 
Kirkwood  v.  Thonijusvn,  2  De  G.  J.  &  S. 
613  ;  34  L.  J.  C.  305  ;  2  H.  &  M.  402. 
See  Choi  nut  ndcley  v.  Clinton,  2  J.  &  W. 
at  p.  182  ;  Banner  v.  Beiridgr,  18  Ch.  D. 
254  ;  Warner  v.  Jacoh.  20  Ch.  D.  220  ; 
61  L.  J.  C.  fi42  ;  Dnjlur  v.  llu.sseU, 
[18!)2]  A.  C.  241 ;  61  L.  J.  C.  657. 

(t)  Kniglit  V.  3/ajirribiiiiJts,  2  Mac.  & 
G.  10  ;  S/'iaw  V.  Btinni/,  2  De  G.  J.  &  S. 
468 ;    34    L.   J.    C.   257 ;    Kirlnvood    v. 


Thompson,  2  De  G.  J.  &  S.  613  ;  34 
L.  J.  C.  3U5. 

(«)  Lockin/j  V.  Parker,  L.  II.  8  Ch. 
30  ;  42  L.  J.  C.  257  ;  Be  Alison,  11 
Ch.  D.  284  ;  Be  Loreridge,  [1<J04]  1  Ch. 
518  ;  73  L.  J.  C.  15. 

((•)  Be  Alison,  11  Ch.  D.  284. 

(w)  Bimsel  V  Biissel,  1  Bro.  C.  C. 
269  ;  2  Wh.  &  T.  L.  C.  76. 

(./■)  Feathcrstone  v.  Fenwich,  1  Bro. 
C.  (.-'.  270,  n.  ;  Jlurford  v.  Carpenter,  1 
Bro.  C.  C.  270,  n. ;  Chapman  v.  (Jhupman, 
13  Beav.  308  ;  20  L.  J.  C.  465  ;  Lucas 
V.  Dorricn,  7  Taunt.  278 ;  Ashton  v, 
Dalton.  2  Coll.  565. 
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mortgage  constitutes  an  equitable  charge  for  the  money  advanced, 
until  a  legal  mortgage  is  executed,  unless  it  be  made  to  appear 
that  no  charge  was  intended  to  be  created  until  the  deed  was 
executed  (y).  Where  a  legal  mortgage  has  been  executed,  a 
charge  for  further  advances  cannot  be  created  without  writing(^'); 
but  if  an  equitable  mortgage  by  deposit  be  first  created,  whether 
accompanied  by  writing  or  not,  it  may  be  extended,  by  a  subse- 
quent verbal  agreement,  to  future  advances,  or  it  may  be  limited 
to  an  actual  or  past  advance  (a).  Evidence  contradicting  the 
terms  of  a  written  agreement  accompanying  a  deposit  of  title 
deeds  is  inadmissible  {!>).  To  establish  the  equitable  title  to 
an  original  mortgage  there  must  be  an  actual  deposit  of  the 
deeds,  failing  which  the  provisions  of  the  Statute  of  Frauds 
requiring  evidence  in  writing  must  be  observed  (c).  It  is  doubtful 
if  an  advance  upon  a  promise  to  deposit  deeds  will  be  a  suliicient 
act  of  part  performance  to  exclude  the  Statute  of  Frauds  (d).  It 
is  not  necessary  that  all  the  deeds  relating  to  the  depositor's  title 
should  be  handed  over  to  the  mortgagee,  but  an  equitable  mort- 
gage by  deposit  will  be  created  if  the  deeds  actually  deposited 
are  material  documents  ('').  In  the  case  of  land  registered 
under  the  Land  Transfer  Acts,  1875  and  3  897,  the  deposit  of 
the  land  certificate,  office  copy  of  the  registered  charge,  or 
certificate  of  charge  creates  an  equitable  title  in  the  holder  (/). 

The  remedy  of  an  equitable  mortgagee  by  deposit  of  deeds  is  Remedy  o£ 
2)111)1(1  facie  by  foreclosure  upon  the  usual  terms,  with  a  convey-  ^mi'^^^e  bv 
ance  at  the  expense  of  the  mortgagor  ;  and  not  by  sale  (//).     The  foreclosure. 
remedy  for  a  mere  equitable  charge  on  land,  without  deposit,  is 
pyiiiid  facie  by  sale  {Ji). 

(y)  £//(/<'  V.  Worth i /I //fan.  1  Cox,  211  ;  E.r  j).  Coontf/e,  4  Madd.  24!). 
£/•  j>.  linltrrJ,  2  Cox,  243  ;  Jforhlcy  v.  [d]  See  Kehell  v.  rhUpott,  7  L.  J.  C. 
Bantuclt,  1  Uuss.  141  ;  Kci/s  v.  Wllllanni,  237  ;  Selborue,  L.  C,  Muddisoii  v.  Aider- 
's Y.  &  C.  Ex.  55  :  7  L.  J.  Ex.  Eq.  5<J  ;  son,  8  App.  Cas.  4(57  ;  52  L.  J.  Q.  B.  737. 
Lluijd  V.  Atticood,  3  De  G.  iSc  J.  G14  ;  29  [e)  Goodwin  v.  Wugltorn,  4  L.  J.  C. 
L.  J.  C.  'J7.  172  ;  Lacon  v.  Allen,  3  Drew.  57it  ;  26 

(--)  Ex   II.   Hooper,    19    Yes.   477  ;    1  L.  J.  C.  579.     See  Dixon  v.  MncMcstoH, 

Mer.  7.  L.  R.  8  Ch.  155  :  42  L.  J.  C.  210. 

(«)  Ex  p.   Mountford,    14   Yes.  fioG  ;  (/)  38  i:  39  Viet.  c.  87,  s.  81  ;  60  &  Gl 

Ex  p.   LiingMon,  17  Ye.s.    227  ;   Ex  p.  Viet.  c.  65,  s.  22,  sub-s.  (5  (f). 
Kensington,  2  Yes.  &  B.  79  ;  Mountfort  (</)  James  v.  James,  L.  It.  16  E,j.  153  ; 

V.  Scott,  T.  &  R.  274  ;  Edc  v.  Knoivlex,  42  L.  J.  C.  380  ;  Pnjce  v.  Bunj,  L.  R. 

2  Y.  &  C.  C.  C.  172.  16    Eq.    153,    in   note  ;    Bavkhonse   v. 

(J))  Ex  p.  Cooinhes,   17  Yes.  369.     See  Charlton,  8  Ch.  D.  444  ;  Lees  v.  Fisher, 

Burton  v.   (h-aij,  L.  R.  8  Ch.  932  ;   43  22  Ch.  D.  283.     In  a  suit  for  foreclosure 

L.  J.  C.  229  ;  Cairns,    L.  J.,   Shaw  v.  the  court  may  order  a  sale.     See  ant^", 

Foster,  L.  R.  5  H.  1,.  321.  !>.  206. 

(r)  Fector  v.  PItilpott,  12  Price,  197  ;  (/()   Tennant  v.    Trenchard.    L.    R.   4 

Fenwich  v.  Potts,  8  De  G.  M.  &  G.  506  ;  C;h.   537  ;  38  L.  J.  C.  169  :    Be  Owen, 

Ex  p.  Broderich,  18  Q.  B.  D.  766  ;  56  [1894J  3  Ch.  220  ;  63  L.  J.  C.  749.     See 

L.   J.   Q.    15.  635;    Jared   v.    Clements,  Carter   v.    Wake,    4    Ch.   D.    605;    46 

[1903]  1  Ch.  428  ;  72  L.  J.  C.  291.    See  L.  J.  C.  841. 
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Specific  per- 
formance of 
agreement  to 
give  mort- 
gage, etc. 


Equitable 
mortgagee  not 
compellable 
to  take  the 
legal  estate. 


Equitable 
mortgage  by 
agreement 
without  de- 
posit, must  be 
pi'oved  by 
writing. 


If  the  deposit  be  accompanied  bj^  an  agreement  to  give  a  legal 
mortgage  with  usual  powers,  it  will  be  specifically  enforced 
according  to  its  terms;  and  the  court  will  decree  specific  per- 
formance of  an  agreement  to  execute  a  mortgage  with  an  absolute 
and  immediate  power  of  sale(0.  And  where  it  appears  to  have 
been  the  intention  that  a  formal  deed  should  not  be  executed, 
the  depositee  will  only  be  entitled  to  have  a  memorandum  signed 
stating  the  purpose  of  the  deposit  (/.).  And,  if  necessary,  the 
court  will  restrain  the  mortgagor  from  parting  with  the  legal 
estate  in  the  premises  equitably  charged  (/)• 

On  the  other  hand,  an  equitable  mortgagee  by  deposit  cannot}, 
be  compelled  to  accept  a  legal  mortgage  whereby  he  might  incur 
liability  as  tenant  of  the  legal  estate  ;  as  by  the  assignment  of 
a  lease  subject  to  rent  and  covenants ;  nor  does  he  by  taking 
a  deposit  of  the  lease  as  security  incur  any  liability  under  it  to 
the  lessor,  nor  although  he  may  have  entered  into  possession  of 
the  land ;  the  relation  of  landlord  and  tenant  being  purely  legal 
and  not  equitable  (j?0- 

An  agreement  in  writing  to  execute  a  mortgage,  or  an  agree- 
ment in  writing  to  deposit  deeds  as  security  for  a  debt,  without 
actual  deposit,  gives  the  right  in  equity  to  specific  performance, 
and  so  creates  an  equitable  mortgage.  But  a  mere  agreement 
for  a  mortgage  or  for  a  deposit,  without  actual  deposit,  must  be 
proved  by  writing  signed  by  the  party  to  be  charged  therewith, 
under  the  Statute  of  Frauds  («). 


Mortgage  of 

copyholds. 


The  above  doctrines  concerning  mortgages  have  been  stated 
generally  with  reference  to  freehold  estates  ;  but  they  are  appli- 
cable for  the  most  part  to  mortgages  of  any  other  subjects  of 
property ;  though  the  form  of  the  mortgage  must  necessarily 
vary  in  some  degree  according  to  the  subject,  whether  freehold, 
copyhold  or  leasehold,  or  a  merely  equitable  estate  or  interest. 

A  mortgage  of  copyholds  usually  takes  the  form  of  a  conditional 
surrender.  A  surrender  is  made  to  the  use  of  the  mortgagee, 
but  subject  to  the  condition  that  on  payment  of  principal  and 


((■)  Jfatthcivs  V.  G'ooddaj/,  31  L.  J.  C. 
282  ;  Ilennann  v.  Hodijes,  L.  K.  IG  Eq. 
18;  Yovlt  Union  Bhj.'Co.  v.  Artley,  11 
Ch.  D.  205. 

{h)  Sporle.Y.  n7<rty/w««,20Beav.  607; 
2i  L.  J.  C.  789. 

(/)  Loudon  and  Count tj  Banli  v.  Leicls, 
21  Ch.  D.  490. 

(w)  Mooves  V.  Choat,  8  Sim.  508  ; 
Moore  v.  Greg,  2  De  G.  &  S.  30-1  ;  2  Fh. 
717.     See  Cox  v.  Bhhop,  8  D.  M.  &  G, 


815  ;  2(i  L.  J.  C.  389. 

[n)  Tehh  V.  Hodqe,  L.  R,  5  C.  P.  73  ; 
Ex  p.  Broderich,  18  Q.  B.  D.  766  ;  56 
L.  J.  Q.  B.  635  ;  cp.  Ex  p.  Cooinhe,  4 
Madd.  249.  As  to  priority  between  an 
equitable  mortgage  without  the  deeds 
and  an  equitable  mortgage  with  deposit 
of  deeds,  see  Dixon  v.  Mucldeston,  L.  R. 
8  Ch.  155  ;  42  L.  J.  C.  210.  And  see 
2}ost,  Chap.  11.  Sect.  VI.,  p.  347. 
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interest  on  a  certain  day  the  surrender  shall  be  void.  The 
mortgagee  does  not  take  admittance,  except  upon  foreclosure, 
and  therefore  incurs  no  fine  or  liability  for  the  rents  and  services. 
I^pon  redemption,  satisfaction  of  the  condition  is  entered  upon 
the  rolls  and  the  surrender  is  thereby  vacated,  leaving  the  mort- 
gagor in  admittance  as  before.  A  separate  deed  of  mortgage  is 
executed  covenanting  to  surrender  as  above,  and  in  other  respects 
in  the  form  of  a  usual  mortgage  deed  adapted  to  the  copyhold 
security  (o). 

An  equitable  mortgage  of  copyholds  mav  be  made  by  deposit  Equitable 

"         .  niort°'a"'e  of 

of  the  copies  of  the  Court  Rolls  relating  to  the  title  {})).  copyholds. 

A  mortgage  of  leaseholds  may  be  made  by  an  assignment  of  Mortgage  o£ 
the  whole  term  and  interest  of  the  mortgagor,  subject  to  the 
proviso  for  redemption  and  other  conditions  of  a  mortgage,  in 
strict  analogy  with  a  mortgage  in  fee  simple. — Or  it  may  be 
made  in  the  form  of  an  underlease  by  the  mortgagor  to  the 
mortgagee  for  a  period  less  than  the  whole  term ;  in  which  form 
the  mortgagee  avoids  incurring  the  liability,  as  assignee  of  the 
lease,  for  the  rent  and  covenants  contained  in  it  (q). 

A   mortgafre   of    equitable   estates   and   interests   in    land   is  Mortgage  of 

,  f.      ,     -.    1  •  J-    •       n        i'  equitable 

commonly  eftected  by  conveyance  or  assignment  in  the  lorm  estates  and 
applicable  to  the  analogous  legal  estate  or  interest,  and  with  interests. 
the  same  terms  and  conditions  as  a  legal  mortgage,  so  far  as 
the  same  are  applicable  (r).— An  equitable  interest  created  by  a 
contract  may  be  mortgaged  by  a  deposit  of  the  contract,  in 
analogy  with  a  mortgage  by  deposit  of  title  deeds,  as  by  deposit 
of  a  contract  for  the  purchase  of  an  estate  or  for  a  lease ;  and 
such  mortgage  is  subject  to  the  same  rules  and  incidents  as  an 
equitable  mortgage  by  deposit  of  deeds  (.s). 

With  respect  to  assignments  of  equitable  interests,  it  is  to  be  Notice  of 
observed,  that  if  the  subject  of  property  be  of  the  nature  of  "Je'^tSsTee.** 
personal  chattels,  passing  by  transfer  of  possession,  it  is  neces- 
sary to  do  what  is  tantamount  to  obtaining  possession,  that  is, 
to  give  notice  of  the  assignment  to  the  trustee  and  thus  convert 
him  into  a  trustee  for  the  assignee,  in  order  to  perfect  the 
assignment  as  against  unknown  or  subsequent  claimants,  who 
by  giving  a  prior  notice  might  obtain  priority.  Such  is  the 
case  with  an  assignment  or  mortgage  of  money  charged  upon 

(())  Elton  on  Cop.  67,  79  ;  1  Frideaux,  l.")3,  ii. 

Conv.  525.  (q)  1  Frideaux,  Couv.  '>26. 

[p)  Ex   I),     jrarner,    19    Ves.    202;  (/•)  ISee  ««f<',  p.  109. 

Whithread   v.  Jordan,  1    Y.  &  C.    Ex.  (.s)   Goodivlnv.  ^y||(|l^o)■n,  ^'L.i.'S.S. 

303:  i  L.  J.  Ex.  Eq.  48  :  see  I'ri/cc  v.  C.   172.     See    Uiiifi/  Jiauhutg  As.nT.   v. 

£urij.   23  L.   J.  C.  (i7(;  ;  L.  K.  16  Eq.  Khiy,  25  Beav.  72  ;  27  L.  J.  C.  585. 
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Xotice  not 
necessary 
\vith  equitable 
estate  iu  the 
land. 


land,  or  the  proceeds  of  land  under  trust  for  conversion,  which 
interests  are  of  the  nature  of  personalty  ;  notice  must  be  given 
to  the  trustee  in  order  to  perfect  the  title  as  against  other 
claimants  (t). 

But  if  the  subject  of  assignment  be  an  equitable  estate  or 
interest  in  the  land  itself,  corresponding  with  a  legal  estate  or 
interest,  though  the  legal  estate  be  outstanding,  no  notice  is 
necessary  to  be  given  to  the  trustee  or  legal  owner  in  order  to 
complete  the  assignment,  for  assignments  of  such  equitable 
estates,  in  analogy  with  legal  conveyances,  take  priority  accord- 
ing to  the  time  of  execution.  Thus,  with  the  equity  of  redemption 
of  a  mortgage  in  fee,  a  subsequent  mortgagee  obtains  no  priority 
over  an  intermediate  one,  by  giving  notice  to  the  legal  mortgagee; 
but  the  mortgagees,  in  the  absence  of  special  circumstances,  rank 
in  order  of  time  {it). 


§  5.  Equitable  Estates  and  Inteeests  arising  out  of 
Contracts  of  Sale. 

Vendor  trustee  for  specific  performance — equitable  estate  of  purchaser. 
Lien  of  vendor  for  unpaid  purchase  money — discharge  of  lien  by  taking 

other  security. 
Lien  of  purchaser  for  deposit — claim  to  return  of  deposit. 
Conversion  of  the  land  by  contract  of  sale — de{)euds  upon  liability  of 

vendor  to  specific  performance — devise  of  land  contracted  to  be  sold 

• — effect  of  comjndsory  sale. 
Conversion  of  the  purchase  money  by  the  contract — depends  upon  liability 

of    purchaser  to    specific   performance — purchase   money   primarily 

charged  upon  the  land  purchased  under  Locke  King's  Act. 


Vendor  be- 
comes trustee 
for  specific 
performance. 


A  contract  of  sale,  of  which  a  court  of  equity  would  decree 
specific  performance,  gives  rise  to  various  equities.  The  vendor 
from  the  time  of  executing  the  contract  holds  the  land  upon 
trust  sub  viudo  for  the  performance  of  it  according  to  its  terms 
and  conditions,  but  although  compellable  to  assign  the  estate 
according  to  the  directions  of  the  purchaser,  is  not  so  bound 
at  the  suit  of  a  stranger  not  privy  to  the  contract  (a) ;  and  the 


(i')  Dearie  v.  Ilall,  Loreridge  v. 
Cooper,  3  Kuss.  1  ;  Fu.ster  v.  Cockerell, 
3  CI.  &  F.  456  ;  lie  IIi/f//ie.s  Trudu,  2 
H.  &  M.  89  ;  33  L.  J.  C.  725  ;  Lee  v. 
Hoideit,  2  K.  &  J.  531.  See  Arden  v. 
Arden,  29  Ch.  D.  702  ;  51  L.  J.  C.  055  ; 
Hopkins  V.  Ilemm-orth,  [1898]  2  Ch. 
347  ;  G7  L.  J.  C.  52(5. 

(?/)  Jones  V.  Jones,  8  Sim.  C33  ;  Wdinot 


V.  Pilie,  5  Hare,  14  ;  WUfsIiire  v. 
Itahhits,  14  Sim.  76  ;  Tuijlor  v.  London 
and  Coimtij  Bank,  [1901]' 2  Ch.  231  ;  70 
L.  J.  C.  477.  See  iKist,  Chap.  II. 
Sect.  VL,  p.  350. 

(«)  See  M'Cre'KjIlt  v.  Foster,  L.  R.  5 
Ch.  ()U4  ;  on  apjieal  nom.  ,Sliaw  v. 
Foster,  L.  R.  5  H.  L.  321,  and  cases 
there   cited ;    Lijsuijlit    v.    Edwards,   2 
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vendor  may  be  restrained  at  the  suit  of  the  purchaser  from 
seUing  or  conveying  the  land  to  another  (h).  And,  so  long  as  the 
vendor  remains  in  possession,  he  is  bound  to  prevent  deteriora- 
tion of  the  property,  and  to  keep  the  same  let,  and  may  be 
charged  with  an  occupation  rent  (e).  Any  person  taking  a 
conveyance  from  the  vendor  with  notice  of  the  contract  would 
be  bound  by  the  same  e(pnty  or  trust  for  performance  as  the 
vendor  (d). 

Equity  regards  the  property  under  contract  for  sale  as  if  tlie  Equitable 
contract  were  carried  out  according  to  its  terms.  Land  which  ^h^as^-^^  ^  "^' 
ought  to  have  been  conveyed  is  regarded  as  the  property  of  the 
purchaser  ;  who  may  thus  acquire  the  equitable  estate  in  fee 
simple  or  other  interest  contracted  for  by  virtue  of  the  contract 
without  any  technical  limitation  (c).  As  proprietor  in  equity  of 
the  property,  the  purchaser  must  bear  the  result  of  an}^  acci- 
dental deterioration  or  destruction  of  the  property  accruing  after 
the  date  of  a  binding  contract  (/),  as  damage  caused  by  lire  (//), 
or  the  death  of  the  tenant  for  life  where  the  purchase  is  of  a 
life  interest  (h) ;  but  the  destruction  of  the  title  deeds  subse- 
quently to  the  contract  for  sale  rests  on  a  diiYerent  footing, 
and  is  only  material  so  far  as  other  evidence  of  title  is  not 
forthcoming  (/) . 

If  the  purchase  money  or  any  part  of  it  remains  unpaid  after  T-'icn  of 
conveyance,  the  vendor  has  an  equitable  lien  or  charge  upon  the  unpaid  pur- 
land  conveyed  for  the  amount,  and  the  purchaser  holds  the  land  chase  money, 
subject  to  such  lien;  unless  it  be  excluded  by  the  contract  (k),  or 
be  waived  (/). 

The  lien  for  unpaid  purchase  money,  under  the  general  rule.  Discharge  of 

may  be  discharged  by  the  vendor  taking  other  security,  at  the  o\™erseciiriT^ 

Oh.   11.  4!)'.)  ;  45  L.  J.    C.  554  ;  Er/inont  v.  Wood,  L.  E.  8  Eq.  424  :  88  L.  J.  C. 

(ii'rtr/)   V.    Siiiit/i,    6    Ch.    D.    4Gii :    4()  683. 

L.  J.  C.  356.     And  see  Ilolroyd  v.  Mar-  (e)  Sower  v.    Cooper,    2    Hare,    408  ; 

f<haJl,  lU  H.  L.  C.  191  ;  33  L.  J.  ('.  193  ;  lliujhcs  v.  Parker,  8  M.  &  AV.  244  ;  10 

where  the  same  principle  was  extended  I;.   J.    Ex.   297  ;    Barnes  v.    Wood,    38 

to  after-acquired  property.  Ij.  J.    C.  683  :    L.  11.  8  Eq.  424.     See 

(V)  Sjiiller  V.  Spiller,  3  Swanst.  550.  ante,  pp.  120,  182. 
See  Iladleij  v.  London  Bank  of  Scotland,  (  /')  E.v  j>.  Minor,  1 1  Ves.  559  ;  Ilodder 

3  De  G.  J.  &  S.  ()3.  v.  Riiffin.  Taml.  343  ;  Ilolroyd  v.  Wijatt, 

(c)  PhUUps  V.  Silvester,  L.  E.  8  Ch.  2  Coll.  327. 
173;  42   L.  J.  C.  225;  Pgmont  {Eavl)  (g^  Paine    v.   Meller,    6    Ves.     349; 

V.  .S'w////,  6  Ch.  D.  469  ;  46  L.  J.  C.  356  ;  P,n/ner  v.  Preston,    18    Ch.   D.  1;    50 

Poyal    Bristol    Perm.     Bg.     Soo.     v.  L.  J.  C.  472. 

Boinasli.   35    Ch.    D.    390;     Clarke   v.  (//)  Kenney    v.     Werliam,    6    JIadd. 

i?«ww--,  [1891]  2  Q.  B.  456  ;  60  L.  J.  355  ;  Strickland  v.  Turner,  7  Ex.  208; 

Q.  B.  679  ;  Jones  v.  Gardiner,  [1902]  1  22  L.  J.  Ex.  115. 
Ch.    191;    71    L.  J.    C.   93;    Pleu-s   v.  (.0  Bri/anty.  Busk,  iliw^s.l. 

iSawwZ,  [1904]  lCh.464;  73L.J.C.279.  (k)  Mack  ret  h   v.    Symmons,    15    Ves. 

(rZ)  Ferrars  v.  Cherry,  2  Vern.  383  ;  329  ;  2  W'h.  &  T.  L.  C.  92(;. 
Field   V.   Boland,    1    Dr.   &   \\a\.    37  ;  (I)  Kcttlewell  v,   Watson,  26   Ch.   D. 

Potter  V.  Sanders,   6  Hare,  1  ;  Barnes  501  ;  53  L.  J.  C.  717. 
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Pavment  by 
annuities. 


Lien  under 
compulsory 
sale. 


Lien  against 
subpurchaser 
with  notice. 


Lien  of  pur- 
chaser for 
deposit. 


Claim  to  re- 
turn of 
deposit. 


time  of  the  purchase  or  afterwards,  in  suhstitution  for  it ;  but  it 
depends  upon  the  circumstance  of  each  case  whether  the  court 
is  to  infer  that  the  lien  was  intended  to  be  reserved,  and  the  lien 
is  not  necessarily  lost  1)}^  the  vendor  merely  taking  a  bond  or 
note  or  a  real  security  for  the  purchase  money ;  or  l)y  his  taking 
a  security  for  payment  at  a  future  day  (/»)• 

Where  the  consideration  for  the  sale  is  to  be  paid  in  the  form 
of  an  annuity  for  life  or  lives,  though  the  lien  is  not  necessarily 
excluded,  yet  the  presumption  is  against  any  intention  to  create 
a  permanent  charge  on  the  estate  for  the  periodical  payments 
during  the  continuance  of  the  annuity  ;  and  the  vendor  is  pre- 
sumptively entitled  only  to  the  bond,  covenant,  or  security  for 
the  annuity  as  provided  in  the  contract  (»). 

The  lien  extends  to  lands  taken  by  a  railway  company  under 
the  compulsory  powers  of  purchase  given  by  the  Lands  Clauses 
Act ; — and  the  deposit  required  to  be  made  and  the  bond  to  be 
given  under  the  Act,  as  security  for  the  purchase  money  of 
the  land  taken,  does  not  discharge  the  lien  of  the  vendor  (o). 

The  lien  for  unpaid  purchase  money  charges  the  land,  not 
only  as  against  the  purchaser  himself,  but  also  as  against  a 
subsequent  purchaser  from  him,  except  a  purchaser  for  value  of 
the  legal  estate  without  notice  that  the  money  was  unpaid  (p). 

Upon  the  like  principle,  upon  payment  of  a  deposit  or 
purchase  money  before  conveyance,  the  purchaser  prima  facie 
acquires  a  lien  for  the  amount  upon  the  land  in  the  hands  of 
the  vendor,  in  the  event  of  the  contract  being  subsequently 
rescinded,  or  failing  without  any  default  on  his  j^art  {q).  The 
claim  to  a  return  of  the  deposit  stipulated  to  be  paid  by  the 
contract  of  sale  may  be  expressly  provided  for  in  certain  events 
by  the  terms  of  the  contract ;  and  it  may  be  forfeited  if  the 
contract  so  provide  (r).  Where  the  contract  is  rescinded  by 
agreement,  the  claim  to  the  deposit  must  be  referred  to  the 
terms  of  that  agreement ;  and  failing  agreement,  the  purchaser  is 

(/«)  Maclireth  v.  Symmons,  15  Ves. 
.329  :  Grant  v.  MilU,  2  V.  &  B.  307  ; 
Cood  V.  Pulhird.  10  Price,  109  ;  Winter 
V.  Ansun  {Lord),  .S  Russ.  488. 

(/()  Dixun  V.  Gayfere,  1  De  G.  &  J. 
f.55;  27  L.J.  C.  148. 

(li)  Chains  V.  Me  of  Wu/ht  Ii>/.,  L.  R. 
5  Ch.  414  ;  39  L.  J.  C.  522  :  AUr/ood  v. 
2Ierryhent  and  Darlington  Ity..  33  Ch.  D. 
571  ;  55  L.J.  C.  743. 

(^;)  Maclireth  t.  Symmons,  15  Yes. 
329  ;  2  Wh.  &  T.  L.  C.  926  ;  Frail  v. 
Ellis,  16  Beav.  3.50  ;  22  L.  J.  C.  467  ; 
Dryden  v.  Froi^t,  3  M.  &  Cr.    670  ;    8 


L.  J.  C.  235. 

[q)  Bose  v.  Watson,  10  11.  L.  C.  672  ; 
Whithrcad  <.<•  Co.  v.  Watt,  [1902]  1  Ch. 
835  ;  71  L.  J.  C.  424.  See  Aheraman 
Iron  WorJix  \'.  Wicken.s,  J^Ai.  i  Ch.App. 
101,  where  it  was  held  that  a  sub-pur- 
chaser might  establish  a  lien  for  pur- 
chase mone}'  advanceil  to  the  extent  of 
the  lien  of  the  original  purchaser. 

(?•)  Palmer  v.  Temple,  9  A.  &  E.  508  ; 
Hinton  V.  Sparltes,  L.  R.  3  C.  P.  161  ; 
37  L.  J.  C.  P.  81  ;  Essex  v.  Daniel, 
L.  R.  10  C.  P.  538. 
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presumptively  entitled  to  a  return  of  his  deposit  unless  he  is  in 
default  (.s). 

Where  a  contract  is  rescinded  by  the  court  it  is  within  the 
jurisdiction  of  the  court  to  order  the  deposit  to  l)e  returned,  and 
to  declare  it  to  be  a  lien  upon  the  land,  with  interest  (/).  On  a 
sale  made  by  order  of  the  court,  which  failed  by  reason  of  the 
bankruptcy  of  the  purchaser  and  the  refusal  of  his  assignees  to 
complete,  an  order  was  made  by  the  court  declaring  the  deposit 
to  be  forfeited,  although  the  conditions  of  sale  contained  no 
provision  as  to  forfeiture  (»)• 

The  lien  charges  the  land  as  against  a  subsecpient  purchaser 
or  mortgagee  from  the  vendor  having  notice  of  the  payments 
made  (x). 


Jurisdiction 
of  Court  to 
order  return 
of  deposit. 


Lien  as 
against  pur- 
chaser with 
notice. 


A  contract  of  sale  of  which  a  court  of  equit}^  would  decree 
sjDecific  performance  further  operates  in  equity  as  a  conversion, 
according  to  the  terms  of  the  contract,  of  the  land  into  money 
on  the  part  of  the  vendor,  and  of  the  amount  of  purchase  money 
into  the  land  on  the  jDart  of  the  purchaser  (?/). 

If  the  vendor  die  before  completion,  his  personal  representa- 
tive may  enforce  the  contract  in  an  action  for  specific  perform- 
ance against  the  purchaser ;  in  which  suit  the  real  representative 
must  be  joined,  and  may  be  compelled  to  execute  a  convey- 
ance (-?). 

The  conversion  depends  upon  the  contract.  If  the  contract 
is  such  as  a  court  of  equit}^  would  decree  to  be  specifically 
performed  against  the  vendor  at  the  time  of  his  death,  the 
conversion  is  then  absolute  as  between  his  real  and  personal 
representatives.  And  it  is  immaterial  that  afterwards  the  contract 
is  not  in  fact  completed — as  where  the  purchaser  subsequently 
lost  his  right  to  specific  performance  by  delay  (a). 

If  at  the  time  of  the  death  of  the  vendor  the  contract  is  in 
terms  future  or  conditional  as  to  completion,  the  conversion  is 
not  absolute  until  the  time  has  elapsed  or  the  condition  has 


Conversion  by 
contract  of 
sale. 


Of  the  land 
into  monev. 


Conversion 
absolute  at 
death  of 
vendor. 


Future  and 
conditional 
conversion. 


(.v)  Go.sh^Jl  v.  Archer,  2  A.  &  E.  500  ; 
Howe  v.  Smith,  27  Ch.  D.  89  ;  Soper  v. 
Arnold,  14  \pp.  Cas.  429:  Smith  v. 
JJutler,  [1900]  1  Q.  B.694  ;  69  L.  J.  Q.  B. 
521. 

(if)  Aheraman  Iron  Works  \.  Wichens, 
L.  K.  4  Ch.  101  ;  Torrance  v.  Bolton, 
L.  R.  8  Ch.  118  ;  Re  Hargrmvcx  and 
Thomjison,  82  Ch.  D.  454.  As  to  the 
claim  for  interest,  see  ante,  p.  196. 

(?/)  Depree  v.  Bedborougit,  4  Giff. 
479  ;  33  L.  J.  C.  134, 


(.<•)  Itose  V.  WatMtn,  10  H.  L.  C.  672  ; 
see  ante,  pp.  Ill,  222. 

(y)  Fletcher  v.  Axhhnrner,  1  Bro. 
C.  C.  497  ;  1  Wh.  &  T.  L.  C.  327. 

(-)  Farrar  v.  Winterton  (^Farl),  5 
Beav.  1  :  Buhert-s  v.  Murchant,  1  Phill. 
370;  Uoddel  v.  Pugh.  33  Beav.  489; 
Aft.- Gen.  v.  Brunning.  8  H.  L.  C.  243  ; 
30  L.J.  C.  379;  Be' Clowes,  [1893]  1 
Ch.  214. 

(ff)  Curre  v.  Boicijer,  5  Beav.  6,  n. ; 
ILirdey  v.  Uawhshaw,  12  Beav.  552. 
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contract  of 
sale. 
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tract for  sale. 


Conversion  bj- 

compulsory 

sale. 


been  fulfilled  (/>).  A  uniform  series  of  decisions  extending  over 
upwards  of  a  century  had  established  that  where  an  option  to 
purchase  real  estate  was  given  by  a  contract,  and  not  exercised 
until  after  the  death  of  the  giver  of  the  option,  the  property  was 
thereupon  converted  as  between  the  real  and  personal  repre- 
sentatives of  the  original  freeholder  (c) ;  but  it  has  now  been 
lield  that  this  is  not  a  right  whicli  runs  with  the  land,  and  it  is 
diihcult  to  see  how  the  earlier  decisions  can  now  be  supported 
on  the  ground  of  adoption  of  the  contract  or  otherwise  ((?)• 

If  a  court  of  equity  would  no.t  enforce  specifically  the  per- 
formance of  the  contract  there  is  no  conversion,  and  the  heir  or 
devisee  of  the  vendor  may  retain  the  land  (e).  But  in  the  case 
of  a  parol  contract  a  conversion  may  be  effected  if  the  real 
representative  adopts  the  contract,  for  the  Statute  of  Frauds 
(29  Car.  II.  c.  3)  does  not  afi'ect  the  validity  of  the  contract  (/). 

Accordingly,  a  devise  of  the  land  is  revoked,  as  to  the 
l)eneficial  interest  by  a  subsequent  contract  to  sell  it,  thougli 
not  completed  at  the  testator's  death ;  and  the  devise  will  not 
apply  to  the  purchase  money,  or  to  the  lien  of  the  vendor  upon 
the  land  which  is  merely  a  security  for  the  purchase  money  {(/). 
If  the  contract  is  conditional  upon  an  option  in  the  purchaser, 
the  devise  takes  effect  only  until  the  exercise  of  the  option,  and 
is  then  revoked  in  favour  of  the  personal  representative,  unless 
provision  is  made  by  the  will  that  the  devisee  is  to  have  the 
proceeds  of  sale  (/()• 

A  devise  of  land,  after  a  contract  of  sale  made  which  is  not 
completed  at  the  testator's  death,  operates,  like  a  devise  of  land 
of  which  the  testator  is  only  trustee,  in  conveying  the  legal  estate 
only,  unless  the  intention  to  pass  the  purchase  money  by  it 
appear  in  the  will  (i). 

A  statutory  notice  by  a  company  to  take  lands  under  their 
compulsory  powers  of  purchase  has  not  alone  the  effect  of  a 
contract  of  sale  by  way  of  equitable  conversion  (J)  ;  but  when 


(//)  GaslutrfJt  V.  Loidhcr  (Lord},  12 
Yes.  107. 

(c)  Laicea  v.  Bennett,  1  Cox,  167  ;  lie 
Imacs.  [1894]  3  Ch.  506  ;  63  L.  J.  C. 
815. 

(rZ)  Woodall  V.  CJifton,  [190.5]  2  Ch. 
257  ;  74  L.  J.  C.  555. 

[e)  He  Thomas.  34  Ch.  D.  166  ;  56 
L.  J.  C.  9.  See  Jloherta  v.  Man-ltant,  1 
Hare,  547  ;  1  Phill.  370. 

(/)  Frayne  v.  Taylor.  33  L.  J.  C. 
228  ;  He  JLirrison,  34  Ch.  D.  214  ;  56 
L.  J.  C.  341. 

(jg^  Tcuhott    V.    Yiules,   6    Sim.   40  ; 


Moor  V.  Bahlech,  12  Sim.  128  ;  Farrar 
V.  Winterton  {Earl),  1  Beav.  1  ;  Re 
Cloves,  [1893]  1  Ch.  214. 

(/()  Wecdinq  v.  Weeding,  1  J.  &  H, 
424  ;  30  L.  J.'C.  680  ;  lie  ' Pi/le,  [1895] 
1  Ch.  724  ;  64  L.  J.  C.  477.  See  Woodall 
V.  CUfton,  [1905]  2  Ch.  257  ;  74  L.  J.  C. 

'  (0  Wall  V.  SrUiht,  1  J.  &  AV.  494  ; 
Brunt  V.  Yavse,  'l  Y.  &  C.  C.  580  ; 
Fmiistsi  V.  Smith,  2  De  G.  &  S.  722.  See 
Ly^afiht  V.  Fdwards,  2  Ch.  D.  499 

(yj  Ilaynes  v.  Haijnes,  1  Dr.  &  Sm. 
426  :  30  L.  J.  C.  578.' 
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followed  by  a  contract  settling  the  price  and  terms  of  sale,  the 
conversion  in  equity  is  complete  from  the  date  appointed  for  the 
completion  of  the  sale  (A). 

The   contract   operates   on  the   part  of   the   purchaser  as  a  Conversion  of 
conversion  of  his  personal  estate  to  the  amount  of  the  purchase  money'inU)"^ 
money  into  the  land,  according  to  the  terms  of  the  contract ;  ^^^  ^'^°^'- 
and  if   he  die  before  completion  his  heir  or  devisee   becomes 
entitled  to  have  the  purchase  completed  as  against  the  personal 
representative,  and  was  formerly  entitled  to  have  the  purchase 
money  paid  out  of  the  personal  estate  (/). 

The  conversion  in  favour  of  the  heir  or  devisee  depends  upon   Depends  upon 
whether  the  contract  is  such  as  a  court  of  equity  would  specifi-  of*the^pur-^' 
cally  enforce  against  the  purchaser  {m).    And  where  a  purchaser  chaser  to 
has  an  option  to  complete,  which  he  has  not  exercised  before  his  formance. 
death,  his  real  representative  takes  nothing  (?t). 

By  the  Keal  Estate  Charges  Acts,  18G7  and  1877,  any  lien  for  Purchase 
unpaid  purchase  money  upon  any  lands  or  hereditaments  must  charged  pri- 
be  discharged  by  the  heir  or  devisee,  unless  the  testator  shall  {^^"^"'J  "P"" 

,  ''  .  .  land  pur- 

have  signified  a  contrary  or  other  intention  (o).  chased  by  a 

testator. 

(k)  Ex  p.  IluwJiin.-i,  13  Sim.  569  ;  Be  \\Acfon,2S  Beav.  333  ;  Hudson  \.  CooJi, 

Manchexter  and  Simthport  Ihj.,  1!)  Beav.  L.  K.  13  Eq.  417  ;  41  L.  J.  C.  30(; ;  Re 

3(j.5  ;  lie  Lownfs  Will,  L.  K.  15  Eq.  78  ;  I/arrison,  34   Ch.  D.  214  ;  56   L.  J.  C. 

42  L.  J.  C.  50'.i;    Wtitfs  v.  Watts,  L.  E.  341. 
17  E(i.  217  ;  43  L.  J.  C.  77.  («)  Jiadnor  (Earl)  v.  S/iafto,  11  \'es. 

(0   Grepn  v.  Smif/i.  1  Atk.  572.  448. 

(w)  Broome  v.  MoncJt,  10   Ves.  597  ;  00  Ii«  Cockcroft,   24  Ch.  U.  94  ;  52 

Collier  V.  Jenkins,  Younge,  295  ;  Garnett  L.  J.  C.  811.     See  ante,  p.  210. 


L.P.L. 
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CHAPTER   II. 
THE    LIMITATION    OF   FUTUEE   ESTATES. 

Section  I.  The  limitation  of  future  estates  at  common  law. 

II.  Future  Uses. 

III.  Future  Devises. 

IV.  Powers. 

V.     The  Rules  against  Perpetuities  and  Accumulations. 
VI.     Future  Equitable  Estates  and  Interests. 

The  present  chapter  treats  of  the  Umitation  of  estates  in 
regard  to  the  time  of  commencement,  that  is  to  say,  as  com- 
mencing at  a  future  time,  whether  as  regards  the  coming  into 
possession  or  the  vesting  in  interest  (a). 

The  limitations  of  future  estates  may  he  distinguished 
primarily  according  to  the  sources  of  the  law  to  which  they 
are  to  be  referred  : — at  the  common  law,  by  way  of  reversion  and 
remainder ; — under  the  Statute  of  Uses,  admitting,  besides  the 
future  limitations  of  the  common  law,  springing  or  shifting  uses ; 
— and  in  wills,  admitting  executory  devises  ; — these  form  respec- 
tively the  subjects  of  the  first  three  sections  of  this  chapter. 

Poivers  may  also  be  distinguished  as  a  special  mode  in  which 
iuture  estates,  whether  by  way  of  use  or  under  wills,  may  be 
limited  and  created  ;  they  are  treated  separately  in  the  fourth 
section. 

The  Ride  against  perpetuities  by  which  the  limitation  of  future 
•estates  is  restricted  forms  the  subject  of  the  fifth  section; 
together  with  the  law  restricting  the  accumulation  of  rents  and 
profits. 

There  will  then  remain  to  be  treated  in  the  sixth  and  last 
section  the  doctrines  of  equity  by  which,  future  equitable  estates 
and  interests,  whether  created  by  express  declaration  or  construc- 
tive trusts,  are  regulated  and  ranked  in  order  of  priority. 

Qi)  See  ante.  pp.  n,  117. 
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Section  I.     The    Limitation    of   Future   Estates  at 
Common  Law. 

§  1.  Reversions. 

§  2.  Remainders. 

§  3.  Contingent  remainders. 

§  4.  Rule  in  Shelley's  case. 

§  1.     Reversions. 

Rule  that  freehold  cannot  be  limited  in  fitt itro—veversion  and  remainders 

of  freehold. 
Reversion  in  fee  upon  creation  of  particular  estate — limitation  of  reversion 

to  the  grantor  or  his  heirs  void  at  common  law — creates  title  by 

purchase  under  statute  2  k  i  Will.  IV.  c.  106. 
Reversion  in  particular  estate  upon  creation  of  less  estate — in  estate  tail — 

in  estate  for  life — in  term  of  years  upon  underlease. 
Tenure  of  particular  estate  to  reversion. 

It  was  a  principle  of  the  common  law  that  the  seisin  or  free-  Estate  of 

hold  could  never  be  put  in  abej^ance  ;  that  there  must  always  be  Qot  be  liniiteii 

a  present  tenant  to  answer  to  the  requirements  of  tenure.    Whence  \^  commence 
the  rule  that  an  estate  of  freehold  cannot  be  limited  to  commence 
at  a  future  time  (J)). 

But  the  freehold  may  be  distributed  into  a  particular  estate  Reversion  and 

.     ,  T    l^  ■  '     1  remainder  of 

and  reversion  or  remainders  ;  and  the  reversion  or  remainders,  freehold. 


though  vested  in  interest,  are  deferred  or  future  estates  in  regard 
to  the  possession.  Moreover,  a  remainder  may  be  limited  upon  Contingent 
a  contingency  so  as  to  defer  also  the  vesting  until  the  determina-  i^^'^^in^er. 
tion  of  the  particular  estate,  consistently  with  the  rale  that  the 
freehold  shall  not  be  in  abeyance,  as  the  tenancy  is  full  during 
the  continuance  of  the  particular  estate  (c).  Reversions  and 
Remainders,  vested  and  contingent,  as  the  future  estates  ad- 
missible at  common  law,  form  the  subject  of  this  section,  and 
as  supplementary  to  the  treatment  of  remainders,  the  doctrines 
of  limitation  embodied  in  and  connected  with  the  rule  in  SJiellei/s 
case,  have  to  be  considered.  Accordingly,  these  matters  form 
the  subjects  of  the  several  sub-sections. 

It  may  here  be  observed  that  leases  and  limitations  of  terms  of  Lease  may  be 
years,  which  deal  with  the  possession  only  and  not  with  the  free-  Jf' vears'to*^ 
hold  interest,  may  be  made  to  commence  in  possession  at  a  future  commence  in 

(b)  BucJ/ler's  Case,  2  Co.  5')  a  ;  Co.  (<■)  ^ee  ante,  p.  33. 

Lit.  217  a.     See  an^<7,  p.  83. 
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Future  uses  of 
copyholds. 


time,  giving   merely  an  infcressc  termini  or  right  to  have  the 
possession  when  the  time  arrives,  but  no  estate  in  the  land  (d). 

Also,  the  limitations  of  estates  of  copyhold  or  customary  tenure 
are  independent  of  the  freehold ;  for  the  freehold  remains  vested 
in  the  lord.  Hence  under  that  tenure  future  estates,  though 
freehold  as  to  quantity,  may  be  limited  to  arise  independently  of 
any  preceding  estate ;  and  if  a  surrender  be  made  to  such  future 
uses,  the  lord  is  bound  to  admit  the  surrenderee  when  the  use 
becomes  vested  in  interest  (c). 


Reversion  in 
fee  upon 
creation  of 
particular 
estate. 


Express 
limitation  of 
reversion. 


Makes  the 
grantor  a 
purchaser  by- 
statute. 


If  tenant  in  fee  simple  convey  the  land  to  a  person  for  a 
particular  estate  only,  as  for  an  estate  tail,  or  for  term  of  life,  or 
of  years,  there  remains  in  him  and  his  heirs  an  estate  expectant^ 
as  to  the  possession,  upon  the  determination  of  the  particular 
estate.  This  estate  is  called  tJie  reversion,  because  the  land  then 
reverts  or  returns  in  possession  to  him  or  to  his  heirs  (/). 

An  express  limitation  of  the  reversion  to  the  grantor  or  to  his 
heirs  was  void  of  effect  at  common  law ;  for  it  merely  stated  the 
legal  result  of  the  creation  of  the  j)articular  estate  out  of  hi& 
original  estate,  leaving  the  residue  or  reversion  in  him  b}^  the 
same  title  as  before  (;'/). 

But  by  the  Inheritance  Act,  1833  (3  &  4  Will.  IV.  c.  106),  s.  8, 
under  a  limitation  by  any  assurance  (executed  after  31st  December, 
1833,)  to  the  person  or  to  the  heirs  of  the  person  who  shall  thereby 
have  conveyed  the  same  land,  "  such  person  shall  be  considered 
to  have  acquired  the  land  as  a  purchaser  by  virtue  of  such 
assurance,  and  shall  not  be  considered  to  be  entitled  thereto  as. 
his  former  estate  or  part  thereof "  (/<)• 

It  may  be  observed  that  if  the  effect  of  the  statute  were  to  con- 
vert the  reversion  into  a  remainder  by  force  of  the  limitation  for 
all  purf)Oses,  the  tenure  of  the  particular  estate  to  the  reversioner 
would  be  destroyed,  and  the  incidents  of  the  reversion,  such  as 
rent  and  services,  would  be  lost  (/). 


Reversion  in 
particular 

estate. 

Estate  tail. 


In  like  manner,  if  the  tenant  of  a  particular  estate  convey  the 
land  for  a  less  estate,  he  has  a  reversion  left  in  himself; — thus- 
tenant  in  tail,  by  a  disentailing  assurance,  may  dispose  of  the 
lands  entailed  in  fee  simj^le  or  for  any  less  estate ;  and  if  he 
make  a  disposition  for  a  less  estate,  the  reversion  remains  in  him 


(r/)  Doc  V.  WnJkcr.  5  B.  &  C.  Ill  ; 
Doc  V.  Bay.  2  Q.  B.  147  ;  12  L.  -J.  Q.  B. 
80  :  Zetvis  v.  JJakpr,  [1905]  1  Ch.  -16  ; 
74  L.J.  C.  39. 

(r')  See  fniff.  p.  63. 

(/)  Co.  Lit.  22  b,  142  h,  183  b. 


(f/)  Bh/r/haiJi's  Case,  2  Co.  91  a.  See 
ante.  p.  3t). 

(//)  Carson,  Real  Piop.  Stats.  374, 
379. 

(0  See  ante,  p.  29. 
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and  is  subject  to  the  entail,  unless  it  be  wholly  barred  by  the 
same  assurance  (/.).  If  tenant  in  tail  lease  for  life  or  for  years 
at  common  law,  without  a  disentailing  assurance  or  any  other 
special  or  statutory  power  in  that  behalf,  he  has  a  reversion  ;  but 
such  lease  is  valid  only  during  his  life  and  is  voidable  at  his  death 
by  the  heir  in  tail  (/) . 

So,  tenant  for  life  may  make  a  lease  for  years,  and,  however  Estate  for  life. 
long  the  term  of  years  may  be,  as  it  is  not  coextensive  with  the 
freehold,  there  is  a  reversion  in  the  lessor  (m).  But  such  lease, 
unless  made  under  a  special  or  statutory  power,  is  valid  only 
during  the  continuance  of  the  lessor's  estate,  and  is  avoided  by 
his  death  (ii). 

If  tenant  for  term  of  years  make  an  underlease  for  a  shorter  Reversion  in 
term,  by  however  small  an  interval  of  time,  he  has  the  reversion  upon  undor- 
for  that  interval  left  in  him  (o).     An  underlease  for  a  shorter  ^^^se. 
term,  "if  the  underlessee  shall  so  long  live,"  leaves  a  reversion 
expectant  on  the  determination  of  the  sub-term  either  by  lapse  of 
time  or  by  the  death  of  the  underlessee  (jj)- — An  underlease  for 
the  whole  term,  or  for  a  greater  estate,  operates  as  an  assignment 
and  leaves  no  reversion  ;  it  carries  with  it  all  the  rights  and 
liabilities  incident  to  the  term  and  leaves  none  of  the  incidents 
of  a  reversion  (q). 

The  grant  of  a  particular  estate,  leaving  a  reversion  in  the  Tenure  of 
grantor,  creates  a  tenure  between  the  tenant  of  the  particular  estate  to 
estate  and  the  reversioner.     This  tenure  is  not  within  the  statute  leversiou. 
of  Quia  emptores,  for  that  statute  extends  only  to  alienations  in 
fee  simple,  preventing  any  new  tenure  arising  upon  such  aliena- 
tions.    Hence  rent  reserved  upon  such  a  grant  of  a  particular  Rent  service, 
estate  is  of  the  nature  of  rent  service,  and  is  attended  at  common 
law  with  the  remedy  of  distress  (r).     And  a  grant  of  the  reversion  ^'^^^^  of  re- 

•;        _  ^  _       ,  "  version  car- 

impliedly  carries  with  it  all  the  incidents  of  the  tenure,  as  the  ries  the 
rent  service,  if  any,  unless  there  be  an  express  exception  of  such  [e^^l^e°  ^° 
incidents  in  the  grant  (s). 

00  3  &  4  Will.  IV.  c.  74,  ss.  15,  21.  [190.")]  2  Ch.  631  ;  7fi  L.  J.  C.  78. 

See  Carson,  Ileal  Prop.  Stats.  274,  282.  (/>)    Wrlqht   v.    Cartwrujht,   1    Burr. 

(/)  Co.   Lit.  45  &,  46  S  ;    Lit.  s.  &m.  282  ;  Co.  Lit.  45  h. 

See  (into.  p.  145.  (i/)  P/irme/ifcr   v.    Wehhtv,   8  Taunt. 

(in)  Derby  (Earl)  v.  Taylor.  1  East,  51)3  :   Wolln.stott  v.  Ilakrwill,  3  Man.  k. 

,502  ;  Co.  Lit.  46  a.  G.  297  :  Beardman  v.    Wilson,  L.  R.  4 

(«)  Doe  V.  Watts,  7  T.  R.  83  ;  Smith  C.  P.  57  ;  Lewis  v.  Baker,  [1905]  1  Ch. 

V.  Widlalte.  3  C.  P.  D.  10  ;  47  L.  J.  C.  P.  46  ;  74  L.  J.  C.  39.     See  Butt's    Case. 

282.     See   Ludfurd  v.  Barier,  1  T.  R.  7  Co.  23  a  ;  Read  v.  Errington.  Cro.  El. 

90.  at  p.  322. 

00  Holford   V.  Hatch.    Dougl.    183  ;  (/•)  Co.  Lit.  22  a.  142 /y  ct  seq. 

South   of  England   Dairies    v,    Baher,  (s)  Co.  Lit.  I.'jI  b. 
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§  2.     Eemainders. 

Kemainder— must  follow  immediately  on  the  particular  estate — must  wait 
the  determination  of  the  particular  estate — must  be  created  at  same 
time  with  the  particular  estate. 

Remainder  cannot  be  limited  after  fee  simple— remainder  after  fee  tail — 
after  base  fee — after  lease  for  years. 

Remainders  in  particular  estates — terms  of  years. 

Tenure  of  particular  estate  and  remainder. 


Remainder. 


Successive  re- 
mainders. 


Remainder 
must  follow 
immediately 
ou  particular 
estate. 


Remainder 
must  wait  the 
determination 
of  particular 
estate. 


If  tenant  in  fee  simple  convey  a  particular  estate  in  the  land 
to  one  person,  and  at  the  same  time  another  estate,  to  commence 
in  possession  immediately  upon  the  expiration  of  the  particular 
estate,  to  another  person,  the  latter  estate  is  called,  relatively  to 
the  prior  particular  estate,  a  remainder  (a).  Thus,  if  tenant  in 
fee  simple  grant  to  A.  for  life,  and  after  the  determination  of  that 
estate  to  B.  for  life,  the  estate  of  B.  is  a  remainder  relatively  to 
the  estate  of  A.  So,  if  the  grant  be  made  to  A.  for  life,  and  after 
the  determination  of  that  estate  to  B.  and  to  his  heirs,  B.  has  a 
remainder  in  fee.  In  the  former  example  there  is  a  reversion  in 
fee  in  the  grantor ;  in  the  latter  the  whole  fee  is  disposed  of  and 
there  is  no  reversion. — In  like  manner,  several  remainders  may 
be  created  successively  in  the  same  land,  either  leaving  a  reversion 
or  with  an  ultimate  remainder  in  fee. 

If  a  grant  be  made  to  A.  for  Ufe,  and  after  the  lapse  of  a  day 
after  his  death  to  B.  for  life  or  in  fee,  the  limitation  to  B.  is  not 
a  remainder,  because  it  does  not  commence  in  possession  immedi- 
ately on  the  determination  of  the  particular  estate ;  it  is  a  limitation 
of  a  freehold  estate  to  commence  in  futiiro,  which  in  a  common 
law  conveyance  is  void,  and  the  reversion  of  A.'s  estate  remains 
in  the  grantor  (b). 

Also  a  limitation  which  is  to  take  effect  in  defeasance  of  a 
preceding  estate,  without  waiting  for  the  regular  determination 
of  that  estate  according  to  the  terms  of  its  limitation,  is  not  a 
remainder  ;  and  such  a  limitation  is  void  at  common  law  (c).  But 
the  preceding  particular  estate  may  be  made  determinable  by  a 
conditional  limitation,  and  the  estate  limited  to  take  effect  in 
possession  immediately  upon    its    determination,  whether  that 


(«)  Co.  Lit.  49  a.  143  a.  See  ante, 
p.  28. 

(Ji)  Co.  Lit.  378  a  ;  Feame,  Cont. 
Rem.  307.  As  to  such  limitations  of 
uses  and  in  wills,  see  Feame,  Ex.  Dev. 


398,  and^wsf.  pp.  2.52,  257. 

(r)  Fearne,  Cont.  Rem.  261,  274; 
though  it  may  be  effectually  made  by 
way  of  shifting  use  or  executory  devise. 
See^^c.yf,  pp.  253,  261. 
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happen  under  the  conditional  limitation  or  by  the  expiration  of 
the  full  term  of  limitation,  is  a  remainder  (d). 

The  particular  estate  and  the  remainder  must  be  created  at  the  Remainder 
same  time  by  one  conveyance  or  instrument ;  for  if  the  particular  "reated  at 
estate  be  first  created,  leaving  the  reversion  in  the  grantor,  any  same  Ume^^ 
subsequent  disposition  can  be  effected  only  by  grant  or  assign-  lar  estate, 
ment  of  the  reversion;  which  is  not  thereby  changed  into  a 
remainder,  but  still  retains  its  character  of  a  reversion,  to  which 
the  tenure  of  the  particular  estate  is  incident  (e). 

No  remainder  can  be  limited  in  expectancy  upon  an  estate  Remainder 
in  fee  simple,  that  being  the  largest  estate  allowed  by  law  ;  nor  ffj^JJed  ^^^^j. 
is  any  reversion  left  in  the  grantor  after  the  grant   of   such  fee  simple. 
an  estate.     Upon  the  death  of  a  tenant  in  fee  simple,  without 
having  devised  his  estate  by  will,  and  without  leaving  heirs,  the 
land  passes  by  escheat  to  the  next  superior  lord  (/). 

An  estate  in  fee  tail,  being  a  particular  estate  since  the  statute  Remainder 

after  ICG  tail. 

Be  donis,  admits  of  limitations  in   remainder   expectant   upon 

its  determination  (/y). — An  estate  tail  at  common  law  was  a  fee  After  fee 

simple   conditional,   and  did  not   admit   of   any   remainder   or  ai™on^ar°' 

reversion  expectant  upon  it ;  and  such  is  the   case   still  with 

limitations  in  tail  of  inheritances  not  within  the  statute -De  donis, 

as  wdth  copyholds  in  manors  in  which  there  is  no  custom  of 

entail  (li). 

If  tenant  in  tail  ahenate  the  land  by  an  assurance  which  is  Remainder 
effectual  as  against  the  issue  in  tail,  but  is  not  effectual  to  bar 
the  estates  in  reversion  or  remainder,  upon  the  failure  of  the 
issue  in  tail  of  the  original  tenant  in  tail,  the  reversion  or 
remainder  takes  effect  in  possession.  A  base  fee  may  thus 
co-exist  with  a  reversion  or  remainder  by  matter  ex  iwst  facto, 
though  it  cannot  be  so  limited  by  original  grant  (/). 

If  a   lease  for  years  be  made  in  possession,  and  at  the  same  Remainder 
time   the   freehold   be   limited,  the   limitation   of   the  freehold  yJa^i/™^ 
is  subject  to  the  term  of  years,  but  is  not  a  remainder  strictly 
so  called  ;  for  the  lease  for  years  does   not   interfere  with   or 
affect  the  limitation  of  the  freehold  title.     The  limitation  of  the 

(^)  See  ante,  p.  163.  &  G.  92'J. 

(e)  Fearne,    Cont.     Rem.    302.      See  (0  Seymor's  Case,  10  Co.  95  h ;  Tud. 

Hole  V.  Esrott,  4  My.  &  Cr.  187.  L.  0.  Conv.  1.58.     See  ante,  p.  28.     A  like 

(/)  Tilbuvgh  v.   Barbiit,  1  Ves.  sen.  result  may  be  produced  by  a  power  in  a 

89  ;   Ware  v.  Can/i,  10  B.  &  C.  433.  settlement  which  may  be  operative  over 

(^)  Co.    Lit.  22  a.     See    Martin    v.  an  estate  tail,   but  extinguished   as  to 

St7-ac/ian,  5  T.R.  oi)7,  n.  ;  Rue  w  Bald-  the  remainders.    1    Sanders.   Uses,   179. 

loere,  5  T.  R.  101.  See  as  to  barring  the  remainder,  37  &  38 

(A)  Stafford    {EarV)    v.   Burl-lei/,    2  Vict.  c.  57,  s.  G. 
Ves.  sen.  170  ;  Boe  v.  Simjjson,  3  Man. 
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freehold  takes  immediate  effect,  as  regards  the  seisin  or  legal 
possession,  though  it  is  commonly  described  as  in  remainder 
as  regards  the  de  facto  possession,  which  is  deferred  until  the 
expiration  of  the  term  of  years  (A).  Hence  a  limitation  subject 
to  a  term  of  years,  as  it  deals  with  the  immediate  freehold, 
cannot  be  made  upon  a  contingency,  but  must  give  a  vested 
estate  (/). 

Remainders  Tenant  of  a  particular  estate  of  freehold  may,  in  general,  convey 

€stat^eV^'^^ '^^     the  land  for  a  less  estate  with  remainder  over  (;«). 

Term  of  years       A   term   of   years,  being  personal  estate,   does  not  admit  of 

*^d^^'t°f  limitation,    at    common    law,    into    a    particular    estate    and 

remainder.        remainder  (n). — If  tenant   for   term    of   years  assign  the   term 

to  a  person  for  life,  it  operates  as  an  absolute  assignment  of  the 

Underlease  of  whole  term  ;  however  long  the   term  may  be  (o). — Tenant  for 

^'™'  term  of  years  may  make  an  underlease  for  a  less  number  of 

years,  thereby  creating  a  new  term  in  the  underlessee  with  the 

reversion  of  the  original  term  in  himself ;  and  he  may  make 

a   further   underlease   to   another   person   commencing   at   the 

expiration  of  the  prior  one  (p).     Where  a  lease  was  made  to  A. 

for  ninety-nine  years,  if  he  should  so  long  live,  and  if  he  should 

die  within  the  term,  the  remainder  thereof  to  B.  for  the  residue 

of   the   term,  it  was   construed  as  a  lease  to  B,  for  so  many 

of  ninety-nine  years  as  should  be  unexpired  at  the  death  of  A. ; 

the  word  term  being  construed,  for  the  purpose  of  supporting 

the     limitation,    to     mean     the     time    or    number    of     years 

mentioned  (q). 

Executory  be-       By  means  of  an  executory  bequest  in  a  will  a  term  may  be 

ques  0    erm.  }3gq^^grj^|;}-^g([  f^Q  ^  person,  with  a  bequest  over  to  another,  to  take 

effect  upon  the  death  of  the  former  or  other  specified  event ;  the 

effect  of  which  is  to  divest  the  term  primarily  vested  in  the  first 

Fature  trusts    legatee  (r). — Also,  by  vesting  the  term  in  a  trustee,  the  trust 

^'^'  or  equitable  estate  may  be  disposed  of  with  the  same  freedom  and 

according  to  the  same  rules  of  limitation  as  executory  bequests 

in  wills  [s). 

(;.■)  See  ante,  pp.  30,  35.  (]>')  Holford  v.  ILitch.    Dougl.   183  ; 

(Z)  See  ante,  p.  35  :  pout.  p.  236.  Houth    of  Enqlaml   Dairies    v.    Baker, 

(w)  See  Low  v.  Burron,  3  P.  Wms.  [190G]  2  Ch.  C31  ;  76  L.  J.  C.  78. 

262  ;  Derhy  {Earl)  v.    Taylor,    1    East,  iq)   Wriijld   v.    Cartwriijht,    1    Burr. 

502  :  PiclterxfjiU  v.  Greij,  30  Beav.  3oi  ;  282. 

Co.  Lit.  46  a.  (r)  Bradsliaw    v.  Skilhecli,    2    Bing. 

(«)  Hargrave's  note  (5)   to   Co.   Lit.  N.  C.  182.     And  s,Qe  post,  p.  260. 

20  a  ;  Fearne,  Ex.  Dev.  by  Butler,  402,  (.<)  Hargrave's  note  (5)  to    Co.  Lit. 

567.  20  a  ;  Fearne,  Cont.  Rem.  470;  Massen- 

00  Lillei/  V.  Whitney.   Dyer.  272  a  ;  huryk  v.  Ash,  1  Yarn.  234,  304. 
Co.  Lit.  46  a. 
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Upon    the   grant   of   a   i^articular  estate  with    remainder  or  Tenure  of 
remainders,  leaving  a   reversion  in  the    grantor,   the    relation  [!i,^tate"and  re- 
of  tenure  is  created  hetween  the  successive  tenants  of  the  par-  mainder. 
ticular  estate  and  remainders  and  the  reversioner.     But  if  the 
ultimate  remainder  is  granted  in  fee  leaving  no  reversion,  no 
new  tenure  is  created,  and  the  tenants  in  succession  hold  of  the 
chief  lord  by  the  statute  of  Quia  c)nptores{t).     There  is  no  tenure 
between  the  tenant  of  the  particular  estate  and  the  remainderman ; 
for  the  one  does  not  derive  title  from  the  other,  but  both  from 
the  same  source. 


3.  Contingent  Eemainders. 


Vested  remainder — contingent  remainder — distinction  of  contingency  as 
to  the  person  and  as  to  the  interest — examples. 

Contingent  remainder  must  be  supported  by  a  particular  estate  of  free- 
hold. 

Contingent  remainder  must  vest  before  or  at  the  determination  of  the 
particular  estate — excei)tion  as  to  posthumous  child. 

Destruction  by  forfeiture  or  merger  of  the  particular  estate — Preservation 
of  contingent  remainders — trustees  to  preserve — statutes. 

Contingent  remainder  of  copyholds. 

Remainder  to  unborn  child — remainder  to  child  of  unborn  child — sti-ict 
settlement — Cy  pres  doctrine  of  construction  of  wills. 

Contingent  remainder  for  life  or  in  tail  with  vested  remainder — contingent 
remainder  in  fee — contingent  remainder  in  fee  with  vested  remainder. 

Construction  of  remainders  as  vested  or  contingent — words  of  contingency 
referred  to  possession  i-ather  than  vesting — remainder  construed  to 
vest  as  soon  as  possible — remainder  to  class,  as  children — remainder 
to  children  who  shall  attain  twentv-one. 


A  remainder  which  is  certain  as  to  the  owner  and  absolute  as 
to  his  estate  or  interest  is  a  f£?s^(?(Z remainder;  the  remainderman 
is  presently  invested  with  a  portion  of  the  seisin  or  freehold,  the 
whole  fee  being  divided  into  a  particular  estate  and  remainder 
or  remainders  (a). 

But  a  remainder  may  be  limited  to  a  person  not  yet  ascer- 
tained, or  to  a  certain  person  upon  a  condition  precedent  which 
may  not  happen  until  after  the  determination  of  the  particular 
estate  ;  and  whilst  such  uncertainty  lasts,  as  to  the  person  or 
the  interest,  it  is  described  as  a  contingent  remainder. — A  con- 
tingent remainder  becomes  changed  into  a  vested  rem.iinder 
by  the  owner  becoming  certain  or  the  condition  happening 
during  the  continuance  of  the  particular  estate  (/>). 

(0  Co.  Lit.  H2b  ft  srq.  (.,)  See  ante,  pp.  33,  34,  37. 

(b)  See  ante,  pp.  37,  161. 


Contingent 
remainder. 
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Classification 
of  contingent 
remainders. 


Reducible 
under  one 
head. 


Distinction 
between  con- 
tin^^ency  of 
ownership 
and  of  in- 
terest. 


Examples. 


According  to  Fearne, — "  A  contingent  remainder  is  a  remainder 
limited  so  as  to  depend  on  an  event  or  condition  wliieh  may 
never  happen  or  be  performed,  or  which  may  not  happen  or  be 
performed  till  after  the  determination  of  the  preceding  estate"  (c). 
— And,  as  he  afterwards  explains, — "  It  is  not  the  uncertainty 
of  ever  taking  effect  in  possession  that  makes  a  remainder 
contingent ;  for  to  that  every  remainder  for  life  or  in  tail  is- 
and  must  be  liable ;  as  the  remainderman  may  die  or  die  without 
issue  before  the  death  of  the  tenant  for  life.  The  present 
capacity  of  taking  effect  in  possession,  if  the  possession  were  to 
become  vacant,  and  not  the  certainty  that  the  possession  will 
become  vacant  before  the  estate  limited  in  remainder  determines, 
universally  distinguishes  a  vested  remainder  from  one  that  is. 
contingent"  (rf). 

Fearne  distinguishes  four  sorts  of  contingent  remainders 
which  may  be  shortly  exhibited  in  the  following  scheme  : — 
Kemainders  limited,  1.  Upon  an  uncertain  event,  w^hich  also 
determines  the  particular  estate  by  conditional  limitation ; — 
2.  Upon  an  uncertain  event,  which  does  not  affect  the  particular 
estate  ; — 3.  Upon  a  certain  event  which  may  not  happen  until 
after  the  determination  of  the  particular  estate  ; — 4.  To  a  person 
not  ascertained  or  not  in  being  {c). 

But  "  all  contingent  remainders  appear  to  be  so  far  reducible 
under  one  head,  that  they  depend  for  their  vesting  on  the 
happening  of  an  event,  which,  by  possibility,  may  not  happen 
during  the  continuance  of  the  preceding  estate,  or  at  the  instant 
of  its  determination  "  (/). 

A  distinction,  however,  is  to  be  observed  between  the 
uncertainty  as  to  the  person  in  the  last  sort;  and  the  uncertainty 
of  some  event  not  concerning  the  person  in  the  first  three 
of  the  above  sorts,  which  is  of  practical  importance ;  for 
remainders  of  the  former  kind,  which  are  limited  in  contingency 
as  to  the  person  are,  by  the  nature  of  the  limitation,  inalienable, 
and,  therefore,  tend  to  a  perpetuity  (g). 

The  various  forms  of  contingent  remainders  may  be  con- 
veniently explained  or  illustrated  by  some  examples  : — If  land 
be  limited  (as  is  common  in  settlements)  to  A.  for  life,  with 


{(•)  Fearne,  Cent.  Rem.  3. 

Id)  Fearne,  Cont.  Rem.  216;  FarJc- 
hurst  V.  Smith,  6  Bro.  P.  C.  351  ;  Willes, 
327  ;  Doe  v.  Srndumore,  2  Bos.  &  P. 
289.  See  Campbell,  Ruling  Cases, 
Vol.  X.  pp.  81U  et  seq. 


{e)  Fearne,  Cont.  Rem.  .5. 

(/)  Butler's  note  (c/)  to  Fearne,  Cont. 
Rem.  9. 

(//)  See  jjust,  p.  241.  The  distinction 
was  pointed  out  by  Willes,  C.  J.,  Park- 
hurst  V.  Smith,  Willes,  327,  at  p.  338. 
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remainder  to  the  first  and  every  other  son  of  A.  successively  Jg^jj;^;^^^^^^^^' 
in  tail.     A.  as  yet  having  no  son,  the  remainder,  is  contingent  son  of  a. 
until  a  son  he  born  to  A.  in  whom  the  remainder  may  vest. — So  To  a.  for  life, 
if  it  be  limited  to  A.  for  life,  with  remainder  to  such  children  ehudren*^^ 
as  he  shall  leave  at  his  decease,  the  remainder  is  contingent  liviugathis 

decease. 

during  the  life  of  A.  (//). 

If  land  be  limited  to  A.  for  life,  with  remainder  to  the  heirs  To  A.  for  life, 
of  B.,  the  remainder  is  contingent  during  the  joint  lives  of  B.  Jieh-^orB! 
and  A.  ;  for  there  can  be  no  heir  of  B.  until  his  death,  which 
may  not  happen  during  the  life  of  A.  {i).—li  the  ancestor  take 
an  estate  of  freehold  by  the  same  conveyance,  the  limitation 
to  his  heirs  is  not  a  contingent  remainder  to  the  heir,  but  is 
referred  to  the  estate  of  the  ancestor  by  the  rule  in  Sliellaj's 
case,  to  be  considered  hereafter  (A). — In  the  above  examples  the 
remainder  is  limited  to  a  person  or  persons  not  ascertained. 

If  land  be  limited  to  A.  for  life,  with  remainder,  if  B.  survive  To  a.  for  life, 
A.,  to  B.  in  fee,  or  in  tail,  the  remainder  is  made  contingent  B."sur?i?e  a., 
upon    the    death    of   A.,   B.    surviving,    upon  which   event  the  to  B. 
remainder  vests  in  interest  and  takes  effect  in  possession  at  the 
same  time  (/).— If  land  be  limited  to  A.  for  life,  with  remainder  To  a.  for  life, 
upon  the  death  of  B.  to  C,  the  remainder  is  contingent  upon  B.  af^'deith  of 
djdng  in  the  lifetime  of  A.  {in). — So  to  A.  for  life  and  after  his   B.  to  C. 
death  to  the  children  of  B.,  if  he  leave  any  him  surviving  (n). 

If  land  be  limited  to  A.   for  life  with  remainder,  if  he  die  To  A.  for  life, 

.  .      remaiucler  it 

without   leaving   issue   at   his  death,  to  B.,  the   remanider   is  a.  diewith- 
contingent  upon   that  event.— In  the  case  of  a  devise  to  A.  for  J^"Jue|^'^'''"° 
life,    and   upon    an   indefinite   failure  of   issue  of  A.  to  B.,  A. 
would  formerly  have  taken  an  estate  tail  by  implication  and  B. 
a  vested  remainder  expectant  upon  the  estate  tail  (o). 

So,  if   land  be  limited  to  A.  in  tail  and  if  A.  die   without  To  a.  in  tail, 

1  T-,       ,1        1-      -j^   i-  i.       -n      •  remainder  it 

leaving   issue   at   his   death   to  B.,  the  limitation    to   h.   is   a  a.  die  with- 
remainder  contingent  upon  the  death  of  A.  without  leaving  issue,  J'ggJ^g^^'''"" 
an   event   which   at   the   same  time  determines  the  particular 
estate  (j>).     A  like  limitation  over  after  a  limitation  to  A.  in  fee 

{W)  JhH-    V.   PerryiK   3    T.    E.    484;  See  ;jt».v^  p.  247. 

Ale-rander  v.  Ale.vander,  IG  C.   B.  Tj!)  ;  (I)  Dcnn  v.  Bagshaw,  6  T.   R.  512  ; 

24  L.  J.  C.  P.  150  ;  Price  v.  Hall,  L.  R.  Doe  v.  Scudaviore,  2  B.  &  P.  289. 

5  Eq.  399  ;  37  L.  J.  C.  191  (w)  Borastons    Case,    3    ('o.    19   a  ; 

(0  Archer'a  Case,  Co.  66  h  ;   Boras-  Tud.  L.  C.  Conv.  427  ;   Weale  v.  Lower, 

ton's  Case.  3  Co.  19  a  ;  Tud.  L.  C.  Conv.  Pollex.  54r. 

427  ;    ChaUonrr  and   Bouujer's    Case,   2  («)  Price  v.  Hall,  L.  R.  5   Eq.  399  ; 

Leon.   70  ;    Co.  Lit.  378  a.     As  to  the  37  L.  J.  C.  191. 

construction  of  limitations  to  heirs,  see  (c)  Coltsmanti  v.  Coltsmann,  L.   R.  3 

ante,  pp.  122,  124.  H.  L.  121  ;  and  see  ante,  pp.  138,  et  seq. 

(/<•)  Shelley's  Case.  1   Co.  93  h  :  Tud.  {p)  See  Doe  v.  Elvey,  4  East,  313  ; 

L.    C.    Conv!   332  ;    Qiinrm    v.    Quarm,  and  sec  Butler's  note  to  Fearne,  Cent. 

[1892]  1  Q.  B.  184  ;  01  L.  J.  Q.  B.  154.  Rem.  7. 


236 


PART  II.     CHAP.  II.     THE   LIMITATION   OF  FUTURE   ESTATES. 


would  operate  to  divest  the  fee  and  would  not  be  a  remainder  ; 
it  would  be  void  at  common  law,  but  might  be  good  as  a  shifting 
use  or  as  an  executory  devise  (q). — So  if  land  be  limited  to  A.  in 
tail  male,  and  if  he  die  without  issue  to  B.,  the  remainder  to  B. 
is  contingent  upon  the  failure  of  issue  general  concurring  with 
the  failure  of  issue  male,  whereby  the  particular  estate  is  deter- 
mined (;•)•  So  if  land  be  limited  to  A.  in  tail,  and  if  he  die 
under  twenty-one  and  without  issue  to  B.,  the  remainder  is 
contingent  upon  the  determination  of  the  estate  tail  by  death 
without  issue  under  twenty-one,  and  if  A.  attain  that  age,  though 
he  die  without  issue  it  fails  (-s). 


Contingent 
remainder 
must  have  a 
particular 
estate  of  free- 
hold. 


Limitation  of 
term  oE  years 
with  re- 
mainder of 
freehold. 


To  A.  for 
j-ears  with 
remainder  to 
heirs  of  A. 


The  principle  of  the  common  law  that  the  seisin  of  the 
freehold  can  never  be  in  abeyance,  but  must  always  be  vested 
in  some  determinate  person  imposed  two  rules  upon  the  limita- 
tion and  operation  of  contingent  remainders  : — The  first  of 
which  rules  was  that  a  contingent  remainder  of  freehold 
must  always  have  a  particular  vested  estate  of  freehold  to 
support  it  (0- 

A  lease  for  a  term  of  years  does  not  interfere  with  the  limita- 
tion or  vesting  at  the  same  time  of  the  freehold  estate,  subject 
to  the  term,  as  it  deals  only  with  the  de  facto  possession. 
Therefore,  if  land  be  limited  to  A.,  for  a  term  of  years,  with 
remainder  to  B.  for  life  or  in  fee,  the  limitation  to  B.  is  a 
remainder  only  in  regard  to  the  de  facto  possession ;  but  as 
regards  the  seisin  of  the  freehold  it  is  an  immediately  vested 
estate  (if).  And  if  the  remainder  to  B.  were  limited  upon  a 
contingency,  as  if  he  should  survive  A.,  the  limitation  would 
purport  to  dispose  of  the  freehold  in  futuvo  leaving  it  in  abeyance 
until  the  contingency  occurred ;  it  would,  therefore,  be  void 
at  common  law,  and  the  next  limitation  of  the  freehold 
(if  any),  or  the  reversion  of  the  lessor  would  take  immediate 
effect  (.r). 

So  also,  if  land  be  limited  to  A.  for  years  with  remainder  to 
the  heirs  of  A.,  the  limitation  to  the  heirs  of  A.  is  void,  as  of  a 
freehold  in  faturo  (jj). — But  if  limitations  be  made  to  A.  for 
years,  with  remainder  to  B.  for  his  own  or  A.'s  life  or  for  any 
other  freehold  estate,  with  remainder  to  the  heirs  of  A.,  there  is 


Qq)  See  poiit,  pp.  253,  2.57. 

(?•)  Cule  V.  Sewell,  i  Dr.  &  War.  1  ;  2 
H.  L.  C.  186.  See  Re  As/iforth,  [1005] 
1  Ch.  535;  74  L.  J.  C.  36L 

(•*••)  Grei/  V.  Peai'son,  G  H.  L.  C.  61. 
See  post.  p.  261. 

{t)   M7iitr  V.  Summers,    [1908]   2  Ch. 


256  ;  77  L.  J.  C.  506  ;  Feame,  Cont.  Rem. 
281. 

(w)  Co.  Lit.  49  a.  See  Be  Grey  v. 
Hirhardson,  3  Atk.  469. 

(./■)  Co.  Lit.  217  « ;  see  ante,  p.  33. 

(//)  Goudr'iqht  V.  Curnhh,  1  Salk.  226 ; 
Co.  Lit.  217  a. 
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a   vested   freehold   in   B.    which   will    support    the    contingent 
remainder  (z). 

If  land  be  limited  to  A.  for  a  term  of  years,  if  he  shall  so  long  To  A.  for 
live,  with  remainder,  after  the  death  of  A.,  to  B.,  such  remainder  shaU  so  ion" 
is  contingent,  because  the  death  of  A.  may  not  hapi^en  until  after  li^'^,  remain- 

.  .      .  .  (ier  after 

the  expiration  of  the  particular  estate  ;  it  is  therefore  void  for  death  of  a.  to. 

want  of  a  preceding  freehold  to  support  it.     If  the  remainder  in  ^'• 

such  case  be  limited  "after  the  determination    of   the    term" 

hi  stead  of  after  the  death  of  A.  (so  as  to  take  effect  whether  the 

term  determined  b}^  lapse  of  time,  or  by  the  death  of  A.)  it  would 

be  good  as  a  vested  estate;  or  if  the  gift  over  be  after  the  death 

of  A.,  "  or  other  sooner  determination  of  the  term,"  the  remainder 

has  been  construed  as  if  limited  after  the  determination  of  the 

term,  the  words  "after  the  death  of  A."  being  rejected,  and 

consequently  to  be  a  vested  estate  (a). 

The  other  rule  resulting  from  the  principle  above  stated  is, —  Contingent 
That  a  contingent  remainder  must  formerly  have  become  vested  must  vest  be- 
during  the  continuance  of  the  particular  estate  or  at  the  instant  fore  or  at  the 

_  ,      "  ,         _  ^  ,         ,  (letermiiiatioit 

of  its  determination.     If  not  then  vested,  it  failed  altogether,  and  of  the  par- 
the  next  limitation  took  immediate  effect  {h).  ^'<'"^'''  ^'^^^^- 

For  example,  if  land  were  limited  to  A.  for  life  or  in  tail,  with  Examples, 
remainder  to  the  heir  of  B.,  and  A.  died  or  died  without  issue, 
before  B.,  there  was  no  person  then  ascertained  as  heir  of  B.  to 
take  the  remainder  and  it  became  void  of  effect  (c). — Where  land 
was  devised  to  A.  for  life,  and  after  his  death  to  the  children  of 
B.,  if  he  left  any  him  surviving,  and  A,  died  in  the  lifetime  of  B., 
the  contingent  remainder  to  B's  children  failed  {d). — So  if  land 
were  limited  to  A.  for  life,  remainder  to  B.  for  years,  remainder 
to  the  heir  of  B.,  the  contingent  remainder  to  the  heir  was 
defeated  by  the  death  of  A.  before  B,,  and  the  consequent 
determination  of  the  particular  estate  of  freehold  before  the 
ascertainment  of  the  heir  of  B.  (e). 

It  was  sufficient  that  the  remainder  became  vested  at  the 
instant  of  the  determination  of  the  particular  estate  (/). — Thus 
if  land  be  limited  to  A.  during  the  life  of  B.  with  remainder  to  the 

(::)  See  J'Jgerton  v.  Brownhnv  {Earl^,  lenih's    ('(•■tc.   1    Co.  120  a  ;     White   v. 

4  H.  L.  C.  1  ;  23  L.  J.  C.  348.  Summers,  [1908]  2  Ch.  2.j(;  ;  77  L.  J.  C. 

(«)  BorastoiiH  Case,  3  Co.  19  «  ;  Tud.  50(i  :  Fearne.  Cont.  liem.  307. 
L.  C.  Conv.  427;   Goodtitlc  v.  Burten-  (<•)  Doey. Morqan,'dT.\l.HV^;  QoAAt. 

shaio,  Fearne,  Cont.  Rem.  App.  I.  ;  Boe  378  a.     See   Winter  v.  Pcrratt,  t)  CI.  i: 

V.    Morr/an,   3   T.  R.    763 ;    Cunlife  v,  F.  606. 

Bram-ker,  3   Ch.   D.  393  ;  46  L.  J.  C.  (rf)  Price  v.  Hall,  L.  R.  5  Eq.  399  ;. 

128  ;  Fearne,  Cont.  Rem.  8,  21  ;  Sugden's  37  L.  J.  C.  191. 
note,  Gilbert.  Uses,  pp.  164  et  seq.  (<>)  Boe  v.  Morgan,  3  T.  R.  763. 

{h)  Archers  Case,  1  Co.  60  b  ;   Chud-  (/)  Fearne,  Cont.  Rem.  310. 
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right  heirs  of  B.,  the  death  of  B.  determines  the  particular 
estate  and  at  the  same  time  vests  the  remainder  by  ascertaining 
the  heir  {rj). — So,  if  hind  be  limited  to  A.  and  B.  for  their  joint 
lives  with  remainder  to  the  survivor,  or  to  the  survivor  in  fee  (li). 
— Or  if  land  be  limited  to  A.  and  B.  during  their  joint  lives,  with 
remainder  to  the  heirs  of  him  who  shall  die  first  (i). — So  to  A. 
in  tail,  and  if  he  die  without  issue  living  at  his  death,  to  B.  (k). 
Exception  as  An  exception  to  the  rule  occurs  in  favour  of  posthumous 
children!'"""^  children ;  for  it  was  decided  by  the  House  of  Lords  that  a  child 
eii  ventre  sa  mere,  who  is  afterwards  born,  is  to  be  considered  as 
in  existence  for  its  benefit,  as  for  the  purpose  of  inheriting,  or  of 
taking  by  purchase  or  by  devise  under  the  description  of  a  child 
or  even  of  a  child  "  born  ;  "  and  so  also  for  the  purpose  of  pre- 
venting a  gift  over  dependent  upon  its  non-existence  from  operat- 
ing to  deprive  it  of  property.  This  rule  of  construction  has  been 
extended  in  terms  to  marriage  or  other  settlements  by  10  &  11 
Will.  III.,  c.  16,  but  the  statute  has  always  been  regarded  as 
extending  to  wills,  and  to  be  confirmatory  of  the  law  (Z). 

A  posthumous  child  taking  a  remainder  under  the  statute 
becomes  entitled  to  the  intermediate  rents  and  profits  of  the 
lands  settled  from  the  determination  of  the  particular  estate  {w). 
But  a  child  en  ventre  sa  mere  becoming  entitled  by  descent  or  by 
devise  in  defeasance  of  the  estate  of  an  heir  or  residuary  devisee 
is  not  entitled  to  the  intermediate  rents  accrued  due  before  the 
birth  (»)• 


Destruction 
of  contingent 
remainder  by 
forfeiture, 
surrender,  or 
merger  of  the 
particular 
estate. 


Contingent  remainders  were  liable  to  fail  by  the  determination, 
by  forfeiture,  surrender,  or  merger,  of  the  preceding  particular 
estate  of  freehold  before  it  had  reached  its  prescribed  term  of 
limitation;  and  these  means  might  be  employed  for  the  purpose 
of  defeating  and  destroying  contingent  remainders.  A  tenant 
for  life  might  effect  a  forfeiture  at  common  law,  to  the  ex- 
tinguishment of  his  own  estate  and  the  consequent  destruction  of 
contingent  remainders  expectant  upon  it,  by  making  a  feoffment 
in  fee  (o) ;  also  by  levying  a  fine  or  suffering  a  recovery  (j)). 


{g)  Co.  I,it.  298  a. 

Ill)  Biggot  V.  Si'iyth,  Cro.  Car.  102  ; 
Qiiann  v.  Quarm,  [1894]  1  Q.  B.  184. 
See  Whithy  v.  Von  Lucdeche,  [1906]  1 
Ch.  783  ;  75  L.  J.  C.  359.  And  see  Doe 
V.  'J'nwkimon,  2  M.  &  S.  1G5. 

{/)  Co.  Lit.  378  b. 

(A)  Doe  V.  Elrry,  4  East,  313.  And 
see  Butler's  note  to  Fearne,  Cent. 
Eem.  7. 

{I)  Iteece  x.Long,  1  Salk.  227  ;  Mlhir 


V.  Gillpij.  [1907]  A.  C.  139  ;  77  L.  J.  C. 
339  ;  Re  Sulaman,  [1908]  1  Ch.  4  ;  77 
L.  J.  C.  (50  ;  Butler's  note  (3)  to  Co. 
Lit.  298  a. 

(vi)  Basset  v.  Basset,  3  Atk.  203. 
See  Gtwdale  v.  Gawthorne,  2  Sm.  &  G. 
375  ;  23  L.  J.  C.  878. 

(m)  Richards  v.  Richards,  Johns. 
754  ;  Re  Mowlem,  L.  R.  18  Eq.  9. 

(«)  Archer's  Case,  1  Co.  66  h. 

(j>)  Doe    V.    Burnsall,   6    T.   R.   30 ; 
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IBut  the  law  leans  against  a  forfeiture,  and  where  an  assurance 
might  transfer  an  interest  without  working  a  forfeiture,  that 
intention  was  presumptively  imputed  to  the  parties  (q). 

A  tenant  for  life  might  also  destroy  the  contingent  remainders 
exj)ectant  upon  his  estate  by  surrendering  his  estate  to  the  next 
vested  estate  in  remainder  (r) ;  or  by  acquiring  to  himself  by 
purchase  the  next  vested  estate  in  remainder  (s) ;  by  which 
means  his  estate  which  suj^ported  the  remainders  would  become 
merged  and  extinguished.  And  a  merger  might  also  be  effected, 
and  the  contingent  remainders  destroyed  by  the  union  of  the 
particular  estate  and  the  next  vested  remainder  by  conveyance 
to  a  third  person  (0  ;  or  by  the  descent  of  the  freehold  reversion 
upon  the  devisee  of  the  particular  estate  unless  he  claimed  by 
descent  immediately  from  the  testator  (u).  And  contingent 
remainders  might  be  effectively  interposed  between  a  particular 
estate  and  the  inheritance  limited  to  the  same  person  by  one 
convej^ance  (x). 

Whilst   contingent   remainders  were   liable   to   fail  by   such  Preservation 
premature   determination  of   the  particular  estate,  it  was   the  remainclers— 
practice,  where  it  was  required  to  settle  a  particular  estate  for  life  trustees  to 
with  contingent  remainders,  (as  is  usual  in  family  settlements  of  Ihigent  re-°' 
land  on  parents  for  life  with  remainders  to  their  future  children,)  '"'^iiiders. 
to  limit  an  estate  to  trustees  and  their  heirs  b}^  way  of  remainder 
upon   the  determination  of  the  estate  for  life  by  forfeiture  or 
otherwise  in  the  lifetime  of  the  tenant  for  life,  such  estate  to 
continue  during  the  life  of  the  tenant  for  life  (t/).     This  estate  of 
the  trustees,  being  a  vested  remainder  by  reason  of  the  possibility 
of  the  particular  estate  for  life  determining  during  the  lifetime 
of  the  tenant  for  life,  though  uncertain  as  to  ever  coming  into 
possession,  was  sufficient  to  support  the  contingent  remainders  {:). 
And  it  was  declared  to  be  held  upon  trust  for  the  prior  tenant 
for  life  and  to  preserve  the  contingent  remainders  ;  therefore  any 
alienation  or  dealing  with  the  estate  tending  to  the  destruction 

Biunmill    V.    Dary.   1    Bos.   &    P.   215;  338. 

Doe  V.  Howell,  10  B.  &  C.  I'JI  ;  JJoe  v.  (?<)  Phcnhet  v.  Holmea,  T.  Raym.  28; 

6-Vra'w,  5  Bing.  N.  0.  608.  1     Lev.    11.     See   nn.   (1)   and   (/»)   to 

((/)  Loyd  V.  Jirookinff,  1  Vent.  188  ;  Purrfoi/    v.   Iloqrrs,    2    Wms.     Saiiml. 

Smith    V.   Clifford,   1    T.  R.    738.     See  769— 774 ;  Fearne,  Cont.  Rem.  341. 

Jerritt  v.  Weare,  3  Price,  nJ'i  ;  Franeix  (.r)  Fearae,  Cont.   Rem.  34;")  :  I^wix 

V.  Mi  lit  on,  L.  R.  2  C.  P.  543  ;  36  L.  J.  Jiowlex's  Case,  11  Co.  79  b  ;  Tud.  L    C 

C.  P.  201.  Conv.  8ii. 

(r)  Thompson  v.  Leach,  2  Salk.  427  ;  (y)  See  pei-   Cur.  Loi/d  v.  Jiroohing 

2  Vent.  198.  1  Vent,  at  p.  189. 

{s)  Purefoyv.  Hogers,  2  Wms.  Samul.  (--)  Fearne,    Cont.    Rem.    217,    326: 

768.  Parlihitrst  v.  Smith,  Willes,  327. 

(0  Egcrton  v.  Massey,  3  C.  B.  N.  S. 
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of  the  remainders  was  a  breach  of  trust  for  which  the  trustees 
were  responsible,  and  which  might  also  affect  those  claiming  title 
through  them  {(i).  In  the  absence  of  an  express  trust  for  pre- 
serving contingent  remainders,  such  a  trust  could  not  be  implied, 
even  in  a  will,  and  the  remainders  were  destructible  without, 
breach  of  trust  (/>). 
Statutes,  The  limitation  to  trustees  to  preserve  contingent  remainders 

against  destruction  by  the  forfeiture,  surrender,  or  merger  of  the 
particular  estate,  was  rendered  unnecessary  by  sect.  8  of  the  Keal 
Proi)erty  Act,  1845  (8  &  9  Vict.  c.  106),  which  enacts  in  sub- 
stance that  a  contingent  remainder  may  take  effect  as  if  the= 
preceding  estate  had  not  been  determined  by  forfeiture,  surrender 
or  merger.  And  by  the  Contingent  Eemainders  Act,  1877  (40' 
&  41  Vict.  c.  33),  it  is  enacted  that  every  contingent  remainder 
created  by  any  instrument  coming  into  operation  after  August 
2nd,  1877,  in  tenements  or  hereditaments  of  any  tenure,  "  whick 
would  have  been  valid  as  a  springing  or  shifting  use  had  it  not 
had  a  sufficient  estate  of  freehold  to  support  it  as  a  contingent 
remainder,  shall,  in  the  event  of  the  particular  estate  determin- 
ing before  the  contingent  remainder  vests,  be  capable  of  taking 
effect  in  all  respects  as  if  the  contingent  remainder  had  originally 
been  created  as  a  springing  or  shifting  use  or  executory  devise- 
or  other  executory  limitation."  This  statute  was  passed  to  over- 
ride the  decision  in  Cnnlijfe  v.  Brancker  (c),  and  obviously  does- 
not  affect  the  rule  of  law  that  where  a  contingency  is  limited  to- 
depend  upon  an  estate  of  freehold  which  is  capable  of  supporting 
a  remainder,  it  shall  never  be  construed  to  be  an  executory  devise 
(or  springing  or  shifting  use),  but  a  contingent  remainder  only  {d). 
It  seems  to  follow  accordingly  that  the  restrictions  placed  upon 
the  operation  of  executpry  limitations  by  sect.  10  of  the  Conveyanc- 
ing Act,  1882  (45  &  46  Vict.  c.  39),  would  not  apply  to  a  con- 
tingent remainder  saved  from  destruction  by  the  earlier  statute. 
It  has  been  suggested  that  a  limitation  to  trustees  might  still  be 
necessary  where  a  contingent  remainder  was  limited  to  a  person 
not  ascertainable  within  the  limits  of  time  prescribed  by  the  rule 
against  perpetuities  (e),  but  it  has  been  held  recently  that  a  con- 
tingent remainder  of  the  legal  estate  is  void  if  obnoxious  to  that 

(rt)  Fearne,  Cont.  Rem.  32(5  ;  MameU  40  L.  J.  C.  128. 
V.  Mamell,  2  P.  Wms.  678  ;  Cas.  t.  Talb.  (r/)    Purcfoij    v.    Iinfjc)-><,     2     Wins. 

252;  Biscoe  v.  Pcrhins,  1  V.  &  B.  485.  Saund.    768,    781  ;    Doe   v.   Howell,  10 

See  Basset    v.    Clapham,    1    P.   Wms.  B.  &  C.  191  ;   Cole  v.  Sewcll,  4  Dr.  & 

358.  War.  1  ;    2  H.   L.    C.   186  ;   Ilawes  v. 

(&)  Collier  T.  Walters,  L.  R.  17  Eq.  Hawes,  14  Ch.  D.  614. 
252  ;  43  L.  J.  C.  216.  (e)  Heejwsf,  p.  316. 

(c)  Cnnllffe  v.  Brancker,  3  Ch.  D.  393  ; 
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rule  (/).  It  appears,  therefore,  that  a  hmitation  to  trustees  to 
preserve  can  in  no  circumstances  serve  any  useful  purpose  at 
the  present  day. 

A  copvhold  surrendered  to  uses  in  the  form  of  a  particular  Contingent 
estate  with  a  contingent  remainder  was  governed  by  a  similar  copyhokb  "^ 
rule  to  tliat  of  the  common  law,  and  the  remainder  must  have 
vested  before  or  at  the  determination  of  the  particular  estate. 
But  a  contingent  remainder  of  copyhold  was  never  liable  to  fail 
by  the  premature  determination  of  the  particular  estate  by  for- 
feiture, surrender,  or  merger ;  because,  the  freehold  remaining 
in  the  lord,  the  copyhold  estate  was  not  subject  to  the  rules 
peculiar  to  the  freehold  which  caused  the  failure  of  contingent 
remainders,  and  the  lord  was  bound  to  admit  to  the  tenancy 
according  to  the  limitations  of  the  surrender.  Hence  trustees  to 
preserve  contingent  remainders  were  not  required  or  employed  in 
the  settlement  of  copyholds,  as  they  were  in  freeholds,  to  guard 
against  the  like  dealings  or  casualties  affecting  the  particular 
estate  (r/). 

A  contingent  remainder  of  copyhold  may  also  be  destroyed  by  Destroyed  by 

an  enfranchisement,  conveying  the  freehold  to  the  tenant  of  the  enfranchise- 

"^      ^  .  ment. 

particular    estate ;    for   the  consequence   is  to  extinguish    that 

estate  and  destroy  the  tenure  (//). 

If  land  be  limited  to  a  person  for  life  with  remainder  to  his  Remainder  to 
unborn  child  or  children,  the  land  is  thereby  rendered  inalienable,  "^^'^°™  ^^''''• 
by  reason  of  the  uncertainty  as  to  the  owner,  until  a  child  is 
born  in  whom  the  remainder  may  vest,  or  until  the  life  estate  is 
determined  without  such  child  coming  into  existence  ;  and  if  the 
remainder  were  limited  to  such  child  for  life,  it  would,  on 
becoming  vested,  support  a  contingent  remainder  to  the  child  of 
such  child,  which  would  be  inalienable  until  such  latter  child  came 
into  existence ;  and  thus  by  a  series  of  contingent  remainders  for 
life  estates  to  children  of  successive  generations  the  land  might 
be  settled  inalienably  for  an  indefinite  period,  if  no  rule  of  law 
intervened  to  prevent  it  (i). 

(/)  J.'e  Axhjhrt/i,  [liHCi]   1  Ch.  ."jSr)  ;  common  lav.' ;  but  if  limited  to  a  certain 

74  L.  J.  ('.  S(il  ;   Whithij  v.  Von  Luc-  owner   they  might  be  released:  Chud- 

<ZecZ'^,  L1;K)C>]  1  Ch.  783  ;  75  L.  .J.C.  859.  leinh'g    Caac,   l^Co.    120   a;     Co.    Lit. 

0/)  Fearne,  Cont.    Rem.     31!),    320  ;  265  ii,  n.  (1) ;  or  devised  bv  will  :  Jone>! 

Pic-kcrxr/ill  v.  Crrei/,  30  Beiiv.  352.  v.  Eoe,  3  T.  R.  88  ;  and  were  assignable 

(//)  Jfoe  V.  Ih'ujiis,  16  East,  406.     See  in  equity  :  Crofts  v.  Mlddlefoii,  8  De  G. 

E.V  ]).  School  Bd.for  London,  41  Ch.  D.  M.  &  G.  192.     They  were  also  alienable 

547  ;  5S  L.  J.  C.  752.  by  way  of  estoppel,  that  is  by  a  fine  or 

(0  All  contingent   remainders   were  deed  dealing  with   such    interest  as  if 

inalienable    by    direct    conveyance    at  vested,    which     the    owner    upon    the 

L.P.L.  R 
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Kcmainder  to 
child  of 
unborn  child. 


Remainder  to 
unborn  child 
for  life. 


Strict  settle- 
ment. 


Cy  pres 
doctrine  of 
constructicu 
of  wills. 


A  remainder  may  be  limited  ^vitllin  the  limits  of  the  rule 
against  perpetuities  to  an  unborn  child  of  a  living  person,  who 
must  come  into  being  during  the  continuance  of  the  particular 
estate,  but  a  further  remainder  limited  by  way  of  purchase  to  a 
child  or  more  remote  issue  of  such  child  is  void  (A). 

The  remainder  to  the  unborn  child  of  a  living  person  may  be 
limited  for  life  or  other  particular  estate ;  and  the  further 
remainder  may  be  limited  over  subject  to  the  restriction  of  the 
above  rule  (/). 

Hence  it  appears  that  the  only  mode  of  providing  in  a  settle- 
ment of  land  for  ren  oter  issue  than  unborn  children  is  by 
including  them  in  the  estate  limited  to  their  parents,  that  is,  by 
limiting  remainders  to  the  unborn  children  in  tail,  under  which 
their  issue  will  take,  if  not  barred  by  a  disentailing  deed  of  their 
ancestor.  This  form  of  settlement,  namely,  to  a  person  for  life 
with  remainder  to  his  children  successively  in  tail,  is  commonly 
known  as  a  "  strict  settlement  "  (di).  The  remainder  in  tail  may 
remain  in  contingency  until  the  death  of  the  tenant  for  life,  and 
in  the  case  of  a  posthumous  child,  during  the  further  period  of 
gestation.  If  the  tenant  in  tail  be  an  infant  at  the  death  of  the 
tenant  for  life,  he  will  not  have  power  to  bar  his  issue  until  he 
has  attained  full  age,  and  the  land  may  thus  be  inalienable  for  a 
further  period  of  twenty-one  years.  Therefore  the  extreme  time 
during  which  a  settlement  of  land  may  remain  effectual  under 
common  law  limitations  is  during  a  life  or  lives  in  being  at  the 
time  of  the  settlement  and  twenty-one  years  afterwards,  with  a 
possible  extension  during  the  gestation  of  a  posthumous  child (»)• 

Under  the  doctrine  of  cy  p'es,  the  court  has  been  able  to  give 
effect  to  the  rule  of  construction  Verba  intelUganda  sunt  vt  res 
viagis  valeat  quaiu  jiereat.  "Where  a  will  devises  freehold  lands  in 
terms  to  the  unborn  child  of  a  person  for  life,  with  remainder  to 
the  children  or  issue  of  such  child,  in  terms  which  manifest  a 
general  intention  that  the  land  shall  be  descendible  to  the 
children  and  remoter  issue  in  succession,  it  will  be  construed  to 
give  an  estate  tail,  or  an  estate  tail  male,  in  furtherance  of  the 


remainder  becoming  vested  was  estopped 
from  contradicting  :  Doe  v.  OVucr,  10 
B.  k.  C.  181  :  2  Smith,  L.  C.  724. 
Contingent  remainders  were  made  alien- 
able by  deed  hy  the  statute  S  tfc  9  Vict, 
c.  106,  s.  6. 

(Jt)  Be  Frod,  43  Ch.  D.  246  ;  59 
L.  J.  C.  118  ;  Whithy  v.  MltcheU.  44 
Ch.  D.  85;  59  L.  J.'C.  485;  Be  Ash- 
forth,  [1905]  1  Ch.  535  :  74  L.  J.  C.  361  ; 
Whitby  V.  ]'u7i  Luedeche,  [1906]  1  Ch. 


783  ;  75  L.  J.  C.  359. 

(I)  Williams  V.  Teale,  6  Hare,  239  ; 
Be  Dawson,  39  Ch.  D.  155  ;  Sijines  v. 
Symes.  [1896]  1  Ch.  272;  65  L.  J.  C. 
265. 

(w)  See  Donylas  v.  Conyrere,  1  Beav. 
at  p.  71  ;  Fearne,  Ex.  Div.  .502. 

(«)  See  Butler's  note  to  Fearne,  Cont. 
Rem.  562;  2  I'rideaux  Conv.  261; 
Davidson,  Free.  Vol.  III.  Part  I, 
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general  intention ;  but  the  c/y  pres  doctrine  is  not  applied  where 
the  general  intention  appears  of  creating  a  succession  of  life 
estates  to  the  issue  of  the  unborn  person  in  perpetuity,  and  not 
a  descendible  estate  in  such  issue  (o). — Words  of  distribution 
amongst  the  issue,  as  tenants  in  common,  may  be  rejected  in 
furtherance  of  the  general  intention  of  giving  an  estate  tail  (p). 

It  does  not  apply  where  the  estate  of  the  ancestor  is  limited  Limits  of 
for  a  term   of  years  only,  as  for  a  term  of  ninety-nine  years  if  S^y'^'Sdoc-"^ 
he  shall  so  long  live  (q) ;  nor  does  it  apply  as  to  persons  born  ti"'°e. 
after  the  date  of  the  will  in  the  testator's  lifetime,  though  as  to 
others  in  the  same  class  of  unborn  children,  to  whom  and  whose 
issue  the  devise   is  made,  it  may  still  apply  (;•);— nor  does  it 
apply  where  the  remainder  over  is  restricted  to  some  only  of  the 
issue  of  the  unborn  tenant  for  life,  as  a  first  son  only  exclusive 
of  the  rest,  or  is  extended  so  as  to  include  persons  whom  the 
testator  did  not  contemplate  as  objects  of  his  bounty  (s). 

It  does  not  apply  to  personal  estate  or  chattels  real  (t) ; 
and  it  has  never  been  applied  to  the  construction  of 
deeds  (?<). 

The  doctrine  applies  to  appointments  by  will  under  powers;   Applied  to 
and    under   such    appointments    there   is    further   occasion    for  by^wiU^uiKler 
applying  the  doctrine  where  the   remainders    are   void,  not  on  po^ei's. 
the  ground  of  perpetuity,  but  as  being  in  excess  of  the  power  (x). 

The  limitation  of  a  contingent  remainder  for  life  or  in  tail,  as  Contingent 
it  conveys  no  estate,  but  only  a  possibility  of  an  estate  in  a  [.'-''^^''^infler  for 
future  event,  does  not  interfere  with  the  limitation  of  a  vested  with  vested 
estate    of    freehold   in    remainder ;    and    upon    the    contingent 
remainder    becoming    vested    during   the    continuance   of    the 
particular   estate,    the    vested    remainder  will  be  postponed  in 
interest.     As  if  land  be  limited  to  A.  for  life,  with  remainder  to 
his  first  and  other  sons  (persons  unborn)   successively  in  tail, 
with  remainder  to  B.,  a  person  in  esse,  for  life,  with  remainder 
over,  under  which  gift  B.  takes  a  vested  interest  in  remainder 
expectant  upon  A.'s  life  estate  until  the  birth  of  a  son  to  A., 

(())  Soiiwnrd  v.  WlVocU,  T.  East,  198  :  (x)  Mouyppninj  v.  Bering,  K!  M.i:  W. 

Furshroolt  v.  For.shrooh,  L.  II.  3  Ch.  98  ;  41, s  ;  2  De  G.  M.  &  G.  14.J  :  22  L.  J.  C. 

Hr   irichaahon.  [1904]   1   Ch.   332;  73  313;    Itc  .Mortimer,  [190o]  2   Ch.  502; 

li.   J.   C.   153  ;  Ilantjttott,  v.  Ilolma/i,   5  74  L.  J.  C.  745. 

Ch.  1).  183  ;  4(3  Lu  J.  C.  248.  (0  Ilmitledffe  v.   Uorril,  2  Vcs.  jun. 

(y;)  Pitt  V.  Jaclison,  2  Bro.  C.  C.  51  ;  357. 

Vaiidcrphink  v.  Kiiifi,  3  Hare,  1  ;  I'arfitt  Qi)  Jirudeiiell  v.  Elices,  1  East,  442  ; 

V.  llemher,  L.  H.  4  Eq.  443.                 "  7  Ves.  390. 

((/)  SdiiierriUe  v.  Lethhridge,  6  T.  E.  (./•)  .Sugden    on     Powers,    498  ;     Re 

213;  Beard  v.  Wetitcott,  5  Taunt.  393  ;  Bixi/ir/,   [1904]    1   Ch.  533;  73  L.  J.  C. 

5  B.  c*c  Alil.  801.  ii,o.   '.See  j^ost,  p.  302. 

(/•)   V<(/iderj)J/(/iJi  ^.  Fijig,  3  Hare.  1. 


remainder. 
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whereupon   it   becomes   expectant  upon  the  intervening  estate 

tail  (//). 
Coiitiiijjent  Where  there  is  a  contingent  limitation  in  fee  absolute,   no 

reniaiiuier  in    gg^ato  limited  afterwards  can  be  vested  ;  but  two  or  more  several 

fee. 

contingent  remainders  in  fee  may  be  limited  as  substitutes  or 

alternatives  one  for  the  other,  so  that  one  only  take  efifect,  and 

each  subsequent  limitation  be  substituted  for  a  former  if  it  should 

Contingent       fail  of  effect  (,?) ;    and  the  inheritance  in  the  meantitrie,  if  not 

fee\vi"'h*'^  "^     otherwise  disposed  of,  remains  in  the  grantor  and  his  heirs,  or 

vested  re-         in  the  heirs  of  the  testator  until  the  contingency  happens  to  take 

mamcei.  ^^  ^^^^  ^^  them  (a).     Upon  a  devise  of  a  contingent  remainder 

in    fee,    the    fee    subject    to    the    contingency    will    pass    as    a 

vested   remainder   under   the   will   by   a   specific   or   residuary 

devise  (/>). 

Limitations  Where  the  particular  estate  and  ultimate  remainder  are  limited 

united  subject  q^l  ^^^^  game  time  to  the  same  person,  though  they  may  become 

to  intervening  .  .  ■*■  i      •       c?    7;      > 

remainder.  '  united  by  the  doctrine  of  merger  or  under  the  rule  m  Slielleij  s 
Case  for  most  purposes,  they  do  not  exclude  intervening  con- 
tingent remainders  from  taking  effect  upon  the  happening  of  the 
contingency  during  the  particular  estate  ; — as  if  land  be  limited 
to  A.  for  life,  with  remainder  to  the  first  and  other  sons  of  A. 
successively  in  tail,  with  remainder  to  A.  in  fee,  the  limitations 
unite  in  A.  until  the  birth  of  his  first  son,  when  the  contingent 
remainder  becomes  vested  and  divides  them  (c). 
Several  con-  So,  if  there  be  several  contingent  remainders,  a  subsequent 

mafnders!"        ^ne  may  become  vested  before  a  preceding  one,  but  subject  to 
giving  place  on  the  preceding  one  becoming  vested  during  the 
particular  estate  which  supports  it  (d). 
Contingency         When  a  contingent  remainder  is  followed  by  other  limitations 
SS?  ^"^ '  ^  question  of  construction  may  arise,  whether  the  contingency 
limitations.       affects    the    first    estate    only   or    extends   to    the    subsequent 
limitations  (e). 

(//)   Chudlcigh's   Case,   1    Co.    120  a;  therenoted;  Pirrcfui/  \.  Buf/crK,  2  Wms-. 

Lewis  V.    Wafers,  6  East,  38(5  ;  Driver  Saund.  7(!8,  and  notes. 

V.  Frank,  3  M.  &  8.  25  ;  8  Taunt.  4(>8.  (]>')  Egerton  v.  Massoj,  3  C.  B.  N.  S. 

See    lT7;vY^   v.  Sitmmers,    [1908]   2  Ch.  338  ;  27  L.  J.  C.  P.  10. 

256.  ((")  Zewis  Bowles   Case,  1 1   Co.  7!)  //  ; 

(-)  LinJiJinqfon  v.  Kime,   1  Salk.  224  ;  Tud.   L.    C.  Conv.   86.     And   see   ante, 

1  L.  Raym.  2i)3  :  Doe  v.  J'Jlreii,  4  East,  pp.  238.  239. 

313  :  Doe  v.  Ford,  2  Ell.  &  B.  970  ;  23  (jl)   I'redale  v.   Uredale,  "^   Roll.  Ab. 

L.  J.  Q.  B.  53;  Perceval  v,   Perceval,  119.     See  Garths.  Cotton,  l' Dick.  183; 

L.  R.  9  Eq.  386.     See  the  other  cases  2  Wh.  &  T.  L.  C.  970. 

cited  Fearue,  Cont.  Rem.  225,  373.     And  {e')  Doe  v.  Ford,  2  Ell.  &  B.  970  ;  23 

see    Ite    Bowles,    [1905]    1     Ch.   371  ;  L.  J.  Q.  B.  53.     See  Fearne,  Cont.  Rem. 

Sanders,  Uses,  149.  233. 

(a)  Fearne,  Cont.  Rem.  351,  and  cases 
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The  inconveniences  which  \YOuld  i■ollo^Y  from  the  adoption  of  a  Construction 
contrary  rule  have  induced  judges  to  adopt,  as  an  estaUished  ^^  vested  or 
rule,  that  all  estates  are  to  be  treated  as  vested,  unless  this  con-  contingent, 
struction  wotild  do  violence  to  the  language  used  (./).— Words  of  J),°ggQcy^  ^^'^' 
futurity  or  contingency  are  yrimd  facie  referred    to   the   com-  referred  to 
mencement  or  duration  of  the  estate  in  respect  of  possession,  I'atherThan 
and  not  to  the  vesting  ;  as  in  the  simple  case  of  a  limitation  vesting, 
to  A.  for  life  and  ''from  and  after  his  decease  "   to  B.,  the  estate 
of  B.  is  not  contingent  upon  B.  surviving  A.,  but  is  an  imme- 
diately vested  remainder  (//). 

So,  in  the  case  of  limitations  expressed  to  he  in  default  of  or  Limitations 
for  want  of,  or  upon  ftiUire  (f  the  objects   of  prior  limitations,  °J,j^|y-y/" 
such  expressions  are  prima  facie  referred  to  the  determination  "•"/'^  etc.,  of 
or  failure  of  the  prior  estates  limited   and  not  to  the  failure  of  p,ior  limita- 
tlie    objects    to   whom    they   are   limited,    and   are   commonly  t'^"- 
employed  merely  to  carry  on  the   series    of  limitations  in  the 
sense  of  the  word  remainder  ; — for  example,  if  land  be  limited 
to  A.  for  life,  and  after  his  decease  to  the  first  and  other  sons 
of  A.  for  life  or  in  tail,  and  in  default  o/such  sons  or  on  failure  of 
such  issue  to  B.,  the  estate  of  B.  is  not  contingent  upon  A.  not 
having  a  son  or  issue,  but  is  a  vested  remainder  expectant  on 
the  determination  of  the  prior  estates,  by  the  death  of  the  sons 
or  failure  of  issue  (/O- — If  in  such  case  the  remainder  be  limited 
in  default  of  sons  or  failure  of  issue  in  the  lifetime  of  A.  or  of  B. 
or  other  definite  period,  it  is  then  contingent  upon  such  events 
happening  and  the  consecjuent  determination  of  the  prior  estate 
within  the  prescribed  period  (0- 

A   strong   example   of   this  principle  of   construction    occurs  Devise  to 
Yvhere  a  testator  devises  to  his  widow  an  estate  for  life,  with  a  maniage  with 
devise  over  if  she  shall  marrii  aaain  ;  the  devise  over  is  construed  clevise  over 

•^  •/      ^  .         .  upon  niar- 

to  give  a  vested  remainder  expectant  upon  the  determmation  of  riage. 
the  widow's  estate,  whether  by  marriage  or  death,  and  not  a 
remainder  contingent  only  upon  her  re-marriage,  unless  the 
context  shows  that  it  was  the  testator's  intention  that  the  gift 
should  be  contingent  upon  the  happening  of  one  or  other 
event  {k). 

(/■)  llawcH  V.  Ilaivcx,  14  Ch.  D.  (IH.  Jl.  L.  121  ;  JJuicson  v.  Small,  L.   K.  9 

See  iJest,  C.  J.,  Dii/field  v.  Dulficld,  '^  Ch.  651.     See  Fcarue,  Cont.  Kern.  120  ; 

Bli.  X.  S.  at  p.  331  ;  1   Duw.   6:  CI.  at  ante,  pp.  21.5  et  se//. 

p.  311  ;  Stuari,  V.-C,  Browne  v.  Bruicnc,  (It)  Shettiehl  v.  Ovrcrij  (Lord),  3  Atk. 

3  Sm.  &  G.  at  p.  588.  282  ;   Undcrhill  v.  Jloden,  2  Ch.  D. -191  ; 

((/)  Doc  V.  JEwart,  7  A.  &   E.  G3G  ;  7  Scarhoroui)h    v.    Scarborough,  58  L.  T. 

L.J.  Q.B.I  77.  851;    lie' Cane,  (JO  L.   J.   C.    3(5;    Be 

{!,)  Notes   to   Boradou's   Case,  3  Co.  Trcdicell,  [1891]  2  Ch.  GIO ;  GO  L.  J.  C. 

Ill  (/  ;  Tud.  L.  C.  Couv.  427.  657.  Hqc lie Alieroijd's Settlement,  [l^^'i'] 

(/)   Coltsniann  v.   CoUtsmann,  L.  11.  3  3  Ch.  363;  63  L.  J.  C.  32. 
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children  who 
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Upon  the  same  principle  a  remainder  is  construed  to  vest  as 
soon  as  possible ;  and  if  once  vested  cannot  be  divested  under 
the  same  limitation  so  as  to  admit  of  another  person  in  substitu- 
tion of  the  person  in  whom  it  has  vested  (l).  Thus,  a  devise  to 
A.  for  life,  with  remainder  to  his  second  and  other  sons  succes- 
sively in  tail  (excepting  the  first  or  eldest  son),  A.  then  having 
no  sons,  was  held  not  to  give  a  contingent  remainder  to  such 
person  as  should  be  the  second  son  of  A.  at  his  death,  but  to  the 
second  son  born,  living  an  elder,  who  took  on  his  birth  an 
immediatel}^  vested  and  indefeasible  remainder  (m). — So,  an 
ultimate  remainder  in  a  will  to  the  testator's  heir  is  construed  as 
vesting  at  the  death  of  the  testator,  and  not  as  contingent  to  the 
person  answering  the  description  of  heir  at  the  determination  of 
the  particular  estates  (n). 

A  modification  of  the  above  principle  of  construction  occurs 
with  a  remainder  limited  to  a  class  of  persons,  as  children, 
grandchildren,  issue,  brothers  and  sisters,  cousins  and  the  like, 
which,  though  vested,  as  soon  as  an  object  of  the  limitation  can 
be  ascertained,  in  that  object,  admits  of  participation  by  other 
objects  who  become  ascertained  before  or  at  the  determination 
of  the  particular  estate.  Thus,  if  land  be  limited  by  settlement 
or  will  to  A.  for  life,  with  remainder  to  his  children,  or  to  the 
children  of  B.,  the  remainder  is  vested  in  all  the  children  in 
existence  when  the  instrument  takes  eftect,  or  it  becomes  vested 
as  soon  as  any  come  into  existence ;  but  it  is  subject  to  divesting 
jjTo  tanto  in  favour  of  other  children  as  they  come  into  existence 
until  the  death  of  A.,  when  the  estate  comes  into  possession,  and 
no  after  born  children  can  participate  (o). 

If  land  be  limited  to  A.  for  life,  with  remainder  to  such  of  the 
children  of  A.  as  shall  attain  twenty-one,  the  remainder  is  con- 
tingent upon  children  attaining  twenty-one  in  the  life  of  A.  and 
vests  in  such  children  only(jj). — In  some  cases  the  construction 
of  the  contingency  as  to  age  may  be  such  as  to  render  the  estates 
of  the  children  defeasible  only  if  they  do  not  attain  the  age  {q). 


(I)  Drircr  V.  Fra/il',  3  M.  &  S.  25  ;  S 
Taunt.  464  :  ^\'i>lfcr  \.  Perratt,  9  CI.  k 
F.  G06. 

(?//)  Driver  v.  Frtijik,  3  M.  &  S.  2r>  ; 
8  Taunt.  468  ;  and  see  a  like  construc- 
tion in  Adaiiii  v.  BksJi.  6  Bing.  N.  C. 
164. 

(«)  Doe  V.  j¥a.i'ei/,  12  East,  589  ; 
Wrightson  v.  JIacaulay,  14  M.  &  W. 
214  ;  15  L.  J.  Ex.  121.  See  ante, 
p.  124. 

(«)  Sussex  (FarJ)  v.  Tewj/7e,  1  Ld. 
Raym.  311  ;  Oafes  v.  JacJi.son,  2   Stra. 


1172  :  Doe  v.  Pernpi,  3  T.  R.  484  :  Doe 
V.  Martin,  4  T.  R.  39  :  lilogq  v.  Moqg,  1 
Mer.  654.  See  lie  JJerrin,  [1891]  3  'Ch. 
197;  60  L.J.  C.  671. 

(^;)  Festinrj  v.  Allen,  12  M.  i:  W.  279  ; 
13  L.  J.  Ex.  74  ;  5  Hare,  573  ;  Ilolmes 
v.  Preseott,  33  L.  J.  C.  2G4  ;  Perceval  v. 
PereetaJ.  L.  R.  9  Eq.  386  ;  Astle>i  v. 
JMicldethwalt,  15  Ch.  D.  59  ;  49  L.  J.  C. 
672. 

(17)  Doe  v.  Koicell,  1  M.  &  S.  327. 
See  Pearlis  v.  3Ioseleij,  5  App.  Cas.  714  ; 
50  L.  J.  C.  57. 
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§  4.  The  Eule  in  Shelley's  Case. 

The   Rule   stated — application  of    the   rule— where   the   remainders    are 

contingent. 
Kemainder  to  heir  as  purchaser — remainder  to  heir  with  additional  words 

of  limitation. 
Estate  of  freehold  in  ancestor — estate  pur  autre  vie — estate  determinable 

by  conditional  limitation — estate  for  years. 
Limitations  in  separate  instruments. 
Limitations  of  estate  pur  autre  vie — of  term  of  years — ^lease  for  life  with 

remainder  to  executors  for  term  of  years. 

Limitations  in  the  form  of  remainders  to  the  Iwirs,  or  to  the  TJ/^  J-ule  in 

T      .  .  i.  1  •        •       Shelleij  s  Case 

heirs  of  the  body,  or  ni  other  terms  designatmg  persons  takmg  in  stated. 

a  course  of  descent,  which  taken  alone  would  create  a  contingent 
remainder  in  the  person  answering  to  such  designation,  are 
modified  in  effect  by  the  special  rule  of  law  known  as  the  Eule 
in  Shelley's  Case. 

This  rule,  in  its  simplest  form,  has  been  alreadj^  referred  to ; 
it  ma}^  be  stated  in  more  general  terms  as  follows  : — If  an  estate  of 
freehold  be  hmited  to  a  person  (a),  and  by  the  same  deed  or  instru- 
ment an  estate  be  limited  in  the  form  of  a  remainder,  whether 
immediately  expectant  on  the  former  estate  or  after  other  estates 
interposed,  to  "the  heirs"  or  to  "the  heirs  of  the  body"  of  the 
same  person,  the  words  "  heirs "  or  "  heirs  of  the  body "  are 
words  of  limitation  of  an  estate  of  inheritance  in  the  ancestor, 
and  the  heirs  can  take  only  by  descent  and  not  as  purchasers  (/;). 
In  the  attempts  to  trace  the  origin  of  this  rule,  now  entirely  a 
matter  of  conjecture,  it  does  not  appear  to  have  occurred  to 
anyone  that  the  explanation  is  to  be  found  in  this,  that  originally, 
as  is  now  the  case  under  the  Inheritance  Act,  1833  (3  &  4  \Yill.  lY. 
c.  106),  descent  was  traced  from  a  purchaser  (c).  Under  this 
system  the  word  "heir"  must  have  represented  a  person  claiming 
under  another  in  a  chain  of  descent,  and  not  one  who,  by 
becoming  the  person  last  seised,  himself  represented  a  designated 
person  from  whom  title  was  to  be  traced.  Accordingly  a  grant 
to  a  man  and  his  heirs  could  only  mean  an  estate  vested  in  him 
and  those  persons  who  could  claim  by  descent  from  him.  That 
the  law  attached  the  quality  of  alienability  to  this  estate  could 
no  more  govern  the  legal  effect  of  these  words,  than  that  the 

(rt)  Fihus   V.   Jlit/ord,   1    Vent.    372.  Fo.vwrll,  [1897]  A.  C.  658.     As  to  the 

See  ])o.it,  p.  254.  auplication  of  tlie  rule  to  Uses,  see  jw.st, 

(/>)  Shellei/s  Case,  1   Co.  93  h  :  Tud.  p.  252,  and  to  Wills  sec  jwst,  p.  258. 
L.    C.    Coiiv.    332  ;     Van    Grutteii    v.  (<•)  See  ante,  pp.  23,  43,  44. 
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inheritance  was  not  partible  among  his  immediate  descendants 
except  in  the  case  of  gavelkind  lands.  It  is  doubtless  because 
the  court  was  dealing  ^Yith  the  legal  effect  of  the  words — pro- 
bably this  is  all  that  is  meant  by  the  expression  "  rule  in  law  " 
— that  words  attempting  to  qualify  the  result  were  generally 
rejected,  although  it  must  be  admitted  that  the  decisions  are  not 
uniform  (d). 

Thus,  limitations  in  the  form,  to  A.  for  life  and  after  his 
decease  to  his  heirs,  or  with  remainder  to  his  heirs,  are  equiva- 
lent to  the  limitation  to  A.  and  to  his  heirs,  which  denotes  a  fee 
simple  in  A. ; — so  a  limitation  to  A.  for  life  and  after  his  decease 
to  the  heirs  of  his  body,  is  equivalent  to  the  limitation  to  A.  and 
to  the  heirs  of  his  body,  and  denotes  an  estate  tail  (e). 

And  if  there  be  an  intermediate  estate  interposed  between  the 
freehold  estate  and  the  limitation  to  the  heirs,  as  to  A.  for  life, 
with  remainder  to  B.  for  life  or  in  tail,  with  remainder  to  the 
heirs  or  heirs  of  the  body  of  A.,  the  latter  limitation  vests  the 
remainder  in  A.,  and  is  equivalent  to  a  limitation  of  the 
remainder  in  the  terms  to  A.  and  to  his  heirs  or  to  A.  and  to  the 
heirs  of  his  body  ;  and  in  such  cases  the  heir  can  take  nothing 
except  by  descent  from  A.  (/). 

If  the  limitations  intervening  between  the  preceding  freehold 
and  the  subsequent  limitation  to  the  heirs  or  heirs  of  the  body 
are  contingent,  they  are  not  destroyed  by  the  rule ;  but,  as  long 
as  there  are  no  vested  remainders  intervening,  the  two  limitations 
are  united  in  the  ancestor,  subject  to  admitting  the  intervening 
limitations  to  take  effect,  if  they  become  vested  during  the 
continuance  of  the  preceding  freehold  {(]). 

The  rule  applies,  where  the  remainder  is  limited  to  the  heirs 
or  heirs  of  the  body  of  A.  upon  a  contingency ;  as  upon  limita- 
tions to  A.  for  life,  and  if  A.  die  before  B.,  to  the  heirs  of  A., — 
or  to  A.  and  B.  during  their  joint  lives,  with  remainder  to  the 
heirs  of  him  who  dies  first,— in  such  case  A.  takes  the  con- 
tingent remainder  in  fee,  and  the  heir  takes  nothmg  except  by 
descent  (/<)• 


id)  Roe  V.  Bedford,  4  M.  &  S.  362  ; 
Bourjlas  V.  Conijreve,  I  Beav.  59.  See 
notes  to  Slielleij's,Casc,  Tud.  L.  C.  Conv. 
at  p.  3-to,  and  the  cases  cited  pp.  liO  et 
seq.,unte.  And  see  Sudbiinj  {Corj}.)  \. 
Umpire  Electric  Light  and  Power  Co., 
[IttU.-i]  2  Ch.  1U4;  74  L.  J.  C.  442; 
where  declaratory  words,  defiumg  the 
object  ot  an  agreement,  were  rejected. 

(c)  See  notes  Tud.  L.  C.  Conv.  to 
Shellry'x  Case,  and  see  ante,  pp.  Hi), 
123,  IbU,  13.";. 


(/)  Conhonx.  Coulson,  2  Atk.  245  ;  2 
Stra.  1125  ;  Itoe  v.  Bedford,  4  M.  &  S. 
3«2  ;  Boe  v.  Welford,  12  A.  i:  E.  61. 
See  Goodriglit  v.  Wriyld,  1  P.  Wms. 
897. 

(r/)  Lewis  Bowles  Case,  11  Co.  79  ^  ; 
Tud.  L.  C.  Conv.  86. 

(^A)  Fearne,  Cont.  Rem.  34  ;  Co.  Lit. 
37s  h.  See  Crofts  v.  Middletun,  8  D.  M, 
&  G.  192  ;  25  L.  J.  C.  513  ;  Be  Score, 
57  L.  T.  4U. 
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The  word  "  heir,"  however,  may  be  used  in  a  context  or  with  Remainder  to 
an  additional  description  rendering  it  incapable  of  being  con-  Jh^ei!  ^'"'' 
strued  as  a  word  of  limitation,  as  in  a  limitation  to  the  "  heir," 
or  to  the  "  heir  male,"  or  to  the  "  heir  now  living  "  ;  and  it  must 
then    be   taken   as   a   word   of    purchase   giving   a   remainder, 
contingent  or  vested,  to  the  person  so  designated  (i). 

But  the  import  of  the  words  'heirs'  or  'heirs  of  the  body'  as  Heirs  with 

•        •  ■   1   •  1      •  i      /■(■      ,     1  1       i  1  1  tj_-  ad'litional 

words  of  hmitation  withni  the  rule  is  not  ailected  by  the  addition  ^vordsof 
of  other  words  of  limitation  altering  the  course  of  descent (./).        limitation. 

The  rule  applies  where  the  ancestor  takes  any  particular  estate  Estateof  frec- 

-'•■'•  ^  hold  in  the 

of  freehold,  as  an  estate  for  life,  or  an  estate  tail  (/i) — or   an  ancestor,— 

estate  j^ur  autre  vie  {l)—ov  an  estate  of  freehold,  determinable  pm-  autre  vie. 

bv  a  conditional  limitation,  as  an  estate  during  widowhood  On)-  Determinable 

estate. 
And  if  there  were  intermediate  remainders  interposed  between 

the  freehold  and  the  limitation  to  the  heirs,  the  freeholder  would 
take  a  vested  remainder  in  fee  or  in  tail  {ii). 

But  the  rule  does  not  apply  if  the  ancestor  take  only  an  Estate  for 
estate  for  years  and  not  a  freehold  estate.  The  subsequent  ancestor, 
limitation  to  his  heirs  or  to  his  heirs  of  the  body  does  not  then 
vest  any  estate  in  him,  and  can  operate  only  by  way  of  purchase 
to  the  heir  designated ;  because  by  the  common  law  a  term  of 
years  or  chattel  interest  does  not  affect  the  limitation  of  the  free- 
hold title  subject  to  it(o) .  In  such  case  if  the  limitation  to  the 
heirs  be  preceded  by  an  estate  of  freehold  in  another,  it  may  be 
good  as  a  contingent  remainder  to  the  person  answering  the 
description  of  heir ;  as,  if  land  be  limited  to  A.  for  years,  with 
remainder  to  B.  for  life,  with  remainder  to  the  heirs  of  A.,  there 
is  a  contingent  remainder  to  the  heir  of  A.,  who  will  take  in  the 
event  of  A.  dying  before  the  determination  of  B.'s  estate  (j>); 
and  this  contingent  remainder  will  be  void  if  it  be  not  preceded 
by  an  estate  of  freehold  (q). 

The  rule  does  not  apply  to  limitations  by  separate  instru-  Tadenot 
ments ; — as  where  A,  being  tenant  for  life,  with  remainder  to  iimitatioiis  in 

separate  in- 
(/)  Archers   Ca.sr,  l  Co.  m  b  ;  James  (I)  Perkins,  s.  337  ;  Mcrrcl  \.  Ruinsey,    struments. 

V.  liickardson,  1  Vent.  33i  ;  T.  Raym.  T.  Kayin.  I2G  ;  1  Keb.  888. 

330  ;  Barckett  v.  Biirdanf,  2  Vent.  311  ;  (in)   Curtis  v.  Price,  12  Ves.  89. 

Eriiiis  V.  £'ra«*-,  [1892]   2  Ch.  173;  til  (/<)  Fearne,  Gont.  lleni.  30 — 34;  Curtis 

L.  J.  C.  4.5G.  V.  Price,  12  Ves.  89. 

(/)   Jcsson    y.     Wrigld,    2     EMi.    1  ;  (■))  De   Grcij  v.  Ilichardson,   3   Atk. 

Fcthcrsttm  v.  Fctlwrsfou,  3  CI.  &  F.  fi7  ;  4G9  ;  Co.  Lit.   200  b  ;  Butler's  note  (I) 

Doc  V.   Goldsmith,  7   Taunt.  209.     And  to  Co.  Lit.  330  *. 

see  other  instances  given  in  Tud.  L.  C.  (/;)  Else  v.   Oshorii,  1  P.  Wms.  387  ; 

Coiiv.,  notes  to  Shellei/'s  Case,  1  Co.  93  b.  Coupe  v.  Arnold,  4  Ue  G.  M.  &  G.  574. 
(/.•)  Shellei/s  Case,  1  Co.  93  b  ;  Tud.  (//)  Fearn-3,    Cunt.    Kern.    281.      Hee 

L.  C.  Conv.  332;   Goodright  v.   Wriglit,  Luyd  v.  Brookiiuj,  1  Vent.  188. 

1  P.  Wins.  397. 
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the  heirs  of  B.,  afterwards  granted  his  estate  to  B.,  who  thereby 
became  tenant  for  the  life  of  A.  with  remainder  to  his  own  heirs^ 
and  it  was  held  that  the  remainder  did  not  unite  with  the  free- 
hold of  B.,  but  remained  to  his  heir  in  contingency  (r).  So 
where  a  father,  seised  in  fee,  settled  the  land  on  his  son  for  life, 
retaining  the  reversion  in  himself,  and  afterwards  by  his  will, 
reciting  that  he  had  settled  the  estate  on  his  son  for  life,  devised 
the  same  after  the  son's  death  to  the  heirs  of  his  body;  it  was 
held  that  the  estate  for  life  being  by  one  instrument  and  the 
limitation  to  the  heirs  by  another  could  not  unite,  and  the  latter 
took  effect  as  an  executory  devise  to  the  heir  (s). — A  will  and  a 
codicil  or  schedule  to  it  are  considered  as  one  instrument  within 
the  rule(0- 

An  apparent  exception  to  the  rule  requiring  the  limitations  to 
be  in  the  same  deed  or  instrument  occurs  where  uses  appointed 
under  powders  may  be  taken  as  if  inserted  in  the  instrument 
creating  the  power  (u). 

Rule  not  The  rule  only  applies  to  the  limitations  of  estates  of  inherit- 

liSafionsof    ^i^^e.     In  limiting  estates  j)»r  autre  vie  the  words  "heirs,"  or 

estate jiiir        "  heirs  of  the  body,"  must  be  construed  according  to  the  nature 

imtre  ur.         ^^  ^^^  estate,  and  become  merely  a  designation  of  the  person  to 

take  as  special  occupant  in  case  of  a  vacancy  on  the  death  of  the 

grantee  before  the  determination  of  the  estate  (x). 

Limitations  of       If  a  term  of  years  be  limited,  by  way  of  trust  or  executory 

term  of  years,  jj^^^^gg^^  ^q  x.  for  life  with  remainder  to  his  heirs  or  to  the  heirs 

of  his  body,  these  words  are,  in  general,  taken  as  analogous  to 

words  of  limitation  and  not  as  words  of  purchase,  and  vest  the 

whole  term  in  A. ;  for  words  which  would  create  an  estate  tail  in 

freeholds  confer  an  absolute  interest  in  personal  estate  0/). — So, 

if  the  limitation  be  to  A.  for  life  and  after  his  death  to  his  issue, 

A.  takes  the  absolute  interest  (-'•). 

To  heirs,  etc.,        But  if  the  limitation  over  be  made  to  heirs  or  issue   of   a 

as  purchasers,  j^-ggi^^-jg^ed  or  particular  kind  or  designation,   or  for  particular 

{)■)  Ano>t.,  cited  1  Ld.  llciym.  37.  Burhcr.s  Settled  Kstate.o,  18  Ch.  D.  G2i. 

Ix)  Jhi".  V.  Fonncreau.  Doiigl.  487.  And  see  Fearne,  Cent.  Rem.  495. 

{/)  ILi7iex   V.    Foorde.  2  W.  Bl.  698.  (//)   Wehh  v.   Webb,  1   P.  Wms.  132  ; 

See  Re  Fra.^er,  [1904J   1    Ch.  726;  73  Wave  v.    Polliill,    11    Ves.   257;    Mur- 

L.     J.     C.     481  ;     Douqlfiit-Menzies    v.  tlncuite  v.  Jenldmon,   2   B.  &   C.  357  ; 

Umplielbii  ,  [1908]  A.  C.  224;  77  L.J.  Vmiluiii    (Eurl)    v.   Batburst,    13  Sim. 

P.  c.  r,4.  374  :    Willitniix   v.    Zeu-ix,   6   H.  L.   C. 

"(«)'   Veiuibles  V.  Jloi-ris,  7  T.  R.  342,  1013;    Jlartdli  v.  IloUoicay,  L.   R.  5 

438  :  Fearne,  Cont.  Rem.  74  ;  Sugden,  H.  L.  532. 

Powers,  471.  (-)   C/tandlesx   v.  Price,    3    Ves.    99. 

(.r)  ilaJte  v.   Lvxfon,  G.  Coop.  178;  See    Wt/rd  v.   Beril,   1   Y.   &  J.  512; 

Allen  V.  Allen,  2  Dr.  &  War.  307.     See  £x  j).  Wijnch,  5  De  G.  M.  &  G.  188. 
WilUam.s  V.  Jelnjl,  2  Yes.  sen.  681  ;  Be 
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estates  inconsistent  with  the  import  of  such  words  as  words  of 
Hmitation,  or  if  there  he  other  sufficiently  marked  intention 
that  they  should  take  as  purchasers,  the  rule  M'ill  not  apply  ; 
and  the  limitation  to  the  heirs  or  heirs  of  the  hody  can  operate 
only  by  way  of  a  future  trust  or  executory  bequest  of  the  term  to 
them  as  purchasers  (((). 

By  analogy  to  the  rule  in  Shellej/s  case,  "  If  a  man  make  a 
lease  for  life  to  one,  the  remainder  to  his  executors  for  twenty- 
one  years,  the  term  for  years  shall  vest  in  him ;  for  even  as 
ancestor  and  heir  are  corrdativa  as  to  inheritance,  (as  if  an  estate 
for  life  be  made  to  A.  the  remainder  to  B.  in  tail,  the  remainder 
to  the  right  heirs  of  A.,  the  fee  vesteth  in  A.  as  it  had  been 
limited  to  him  and  his  heirs),  even  so  are  the  testators  and  the 
executors  correlativa  as  to  any  chattel.  And  therefore  if  a  lease 
for  life  be  made  to  the  testator,  the  remainder  to  his  executors 
for  years,  the  chattel  shall  vest  in  the  lessee  himself,  as  well  as  if 
it  had  been  limited  to  him  and  his  executors  "  {b). 

Where  the  beneJ&cial  interest  in  personal  estate  is  limited  to 
one  for  life,  and  after  his  death  to  his  "  executors  and  adminis- 
trators "  (c)  ;  or  if  chattels  real  be  limited  to  one  for  life  followed 
by  a  limitation  to  his  "  legal  personal  representatives  "  (d)  ;  or 
to  his  "  j)ersonal  representatives  "  (e)  ;  or  to  his  "  legal  repre- 
sentatives "  (/") ;  or  to  his  "  representatives  "  ((/) ;  the  estate  for 
life  will  be  enlarged  into  an  absolute  interest,  the  limitation 
being  treated  as  analogous  to  a  gift  to  the  heirs  after  a  gift  for  life 
in  the  case  of  freeholds  (//).  But  as  they  are  not  technical  words, 
or  words  of  known  legal  import,  they  may  be  explained  by  the 
context  and  treated  as  words  of  purchase  (0-  And  where  the 
limitation  is  to  the  "  next  of  kin  "  of  the  person  to  wdiom  a  life 


{(i)  Udih/rsnn  V.  Btisaeij.  2  Atk.  89  ; 
Read  v.  tinell,  2  Atk.  642  ;  IJarley  v. 
3Iarti/i,  IP,  C.  B.  683. 

(b)  Co.  Lit.  54  I)  ;  hut  see  Cninnier's 
{'lisp.  3  Leon.  20  ;  Dyer,  309  «.  where  a 
distinction  was  macle  as  to  limitations 
in  the  above  form  by  waj'  of  use,  and  it 
was  held  that  the  executor  (if  any)  took 
by  purcliase.  The  old '  cases  upon  the 
construction  of  such  limitations  are 
very  contradictory  ;  they  are  collected 
in  Williams,  Executors,  530,  n.  (/.'). 
Accordinji;  to  Dyer,  ('.  J.,  in  Crantuer's 
Case,  '•  If  land  be  leased  to  A.  for  life, 
the  remainder  for  years  to  his  heirs, 
the  remainder  for  years  is  in  abeyance 
until  the  death  of  the  lessee,  and  then 
it  shall  vest  in  the  heir  as  a  purchaser." 

[c)  Att.-Gen.  v.  Mallei n.  2  Ph.  64; 
Page  V.  Soiwr,  11  Ha.  321  ;  22  L.  J.  C. 
1044  ;    Wehh  v.  Sadler,  L.  11.  8  Ch.  419  ; 


Lease  for  life 
with  remain- 
der to  execu- 
tors for  terra 
of  years. 


Gift  by  way 
of  remainder 
to  •'  executors 
and  adminis- 
trators," 
•'  representa- 
tives," or 
"  next  of  kin." 


42  L.   J.    C.  498.     See   Me   Davoqwrt, 
[189.1]  1  Ch.  361  ;  64  L.  J.  C.  252. 

id)  Bincliffe  v.  Wedwood,  2  De  G.  & 
Sm.  216:  17  L.J.  C.  167. 

{e)  AJtirr  v.  Pnrrott,  L.  R.  3  Eq.  32S  ; 
lie  Jieafs  Settle  HIP  )d.  L.  R.  18  Ec^.  6>(;  ; 

43  L.  J.  C.  545.    See  Smitli  v.  Barnehij, 
2  Coll.  728. 

(/)  Price  V.  Strange,  6  Madd.  159  ; 
Wing  V.  Wing,  34  L.  T.  941. 

{(J)  Aj)/)letiin  V.  Itoiclcij,  L.  R.  8  Eq. 
139;  38  L.  J.  C.  689;"  .R^  Ware,  45 
Ch.  D.  269  ;  59  L.  J.  C.  717.  See  Re 
Sllreder,  [1895]  1  Ch.  573  ;  64  L.  J.  C. 
390. 

(//)  See  ante,  p.  248. 

(/■)  Klnq  V.  Cleaveland,  4  De  G.  &  J. 
477  :  28  L.  J.  C.  835  ;  Re  GrylU,  L.  R. 
6  Eq.  589  ;  Brlggs  v.  Ujrton,  L.  R.  7  Ch, 
376;  41  L.J.  C.  519. 
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estate  is  given,  his  interest  is  not  enlarged,  but  the  persons 
answering  that  description  at  the  date  when  the  life  estate  ceases 
will  be  presumptively  entitled  (A). 


Section  II.    Future  Uses. 

Future  uses   limited  as  remainders — application  of  the  rule  in  Shdirifs 

case. 
Springing  and  shifting  uses — examples  of  springing  uses — examples  of 

shifting  uses. 
Pvesulting  use  until  springing  use  takes  effect — construction  of  limitation 

to  the  use  of  the  heirs  of  the  body  of  the  grantor — limitation  to  the 

use  of  the  heirs  of  the  body  of  another. 
Future  use  after  preceding  estate  construed  as  a  remainder  if  possible — • 

limitation  which  cannot  take  effect  as  a  remainder. 


Future  uses 
limited  as 
remainders. 


A[iplicationof 
the  rule  in 
iSltdlci/s  case. 


Future  uses  limited  l)y  way  of  remainder  expectant  upon  a 
particular  estate  are  reduced  by  the  statute  of  Uses  into  precisely 
the  same  position  as  common  law  limitations  in  the  same  terms, 
and  are  subject  to  the  rules  of  the  common  law  regulating 
remainders.  Accordingly,  in  the  limitation  of  uses  a  contingent 
remainder  of  freehold  requires  a  j)articular  vested  estate  of 
freehold  to  support  it  ;  and  it  must  vest  before  or  at  the 
determination  of  the  particular  estate  (a). 

The  rule  in  Shelley's  case  api^lies  to  limitations  of  the  use  by 
way  of  remainder  to  heirs  or  to  heirs  of  the  body,  after  a  prior 
limitation  of  the  use  for  a  freehold  estate  to  the  ancestor,  in  the 
same  manner  as  it  applies  to  limitations  of  the  freehold  at 
common  law  {h). — And  the  rule  in  Shelley's  case  has  an  extended 
application  to  uses  by  reason  that  the  ancestor  may  in  certain 
cases  take  a  particular  estate  of  freehold  by  implication  without 
express  limitation  (c). 

But  the  application  of  the  rule  is  confined  to  future  uses  which 
are  limited  by  way  of  remainder  to  arise  upon  the  determination 
of  the  preceding  estate,  and  is  not  extended  to  those  uses,  pre- 
sently to  be  noticed,  which  take  effect  in  substitution  of  the  prior 
use  and  not  as  remainders  ((/)• 


(/.')  Andersun  v.  Dawson,  15  Ves.  532. 
See  Wtthij  v.  Maiujles,  10  CI.  &  F.  215. 

(ii)  Ckudlclijh'is  Case,  1  Co.  13U  a  ; 
Adams  v.  Sararjc,  2  Salk.  679.  See  Sug- 
den's  note  to  Gilbert,  Uses,  164  ;  Sugden, 
I'owers,  34  ;  Fearne,  Cout.  Piem.  284. 


{b)  Bacon,  Uses,  62,  Kowe's  ed. 
note  {(')  ;  Co.  Lit.  31'J  h.  See  ante, 
p.  247. 

(r)  Pibus  V.  Mitford,  1  Ventr.  372. 
See  post,  p.  254. 

{d)  Fearne,  Cunt.  Uem.  276. 
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A  limitation  of  the  use  may  be  made  for  a  freehold  estate  to  Springing  and 
commence  in  futuro,  without  any  preceding  limitation;  also  a  '  "  ''^ 
limitation  of  the  use  may  be  made  to  take  effect  in  defeasance 
or  substitution  of  a  preceding  limitation,  and  not  by  way  of 
remainder  expectant  upon  its  determination.  Such  limitations 
of  the  freehold  at  common  law  w^ere  void  as  placing  the  immediate 
freehold  in  abeyance,  or  as  shifting  the  freehold  without  any  act 
or  ceremony  ;  but  as  limitations  of  the  use  they  were  valid 
before  the  statute,  and  by  force  of  the  statute  are  executed  as 
legal  estates  (e). 

Uses  of  this  kind  are  called  springing  or  shifting  uses  : — The 
term  springing  uses  being  applicable  to  those  that  arise  without 
any  preceding  limitation  of  the  use; — and  the  term  shifting  uses 
being  applicable  to  those  wdiich  take  effect  in  substitution  or 
defeasance  of  other  uses  previously  limited  {/). 


Examples  of  springing  uses  occur, — upon  a  bargain  and  sale  Examples  of 
to  another  after  seven  years  (ry),  or  after  the  death  of  the  bar-  uses°°'"° 
gainor,  or  upon  an}^  other  specified  future  event  {h). — Also  upon 
a  covenant  to  stand  seised  to  the  use  of  another  after  the  cove- 
nantor's death,  or  to  the  use  of  the  heirs  or  heirs  of  the  body  of 
another  after  his  death  (i). 

So  upon  a  conveyance  operating  to  transfer  the  legal  estate, 
with  a  declaration  of  the  use  to  A.  and  his  heirs  after  four  3'ears, 
or  after  the  death  of  the  grantor,  or  to  the  use  of  the  heirs  of  A. 
after  the  death  of  A.,  such  uses  are  good  springing  uses  (Ic).  But 
though  the  uses  are  deferred,  the  conveyance  of  the  seisin  to 
serve  the  uses  must  be  immediate,  because  a  freehold  cannot  be 
conveyed  in  futuro  by  any  mode  of  conveyance  operating  only  at 
common  law(/). 

Examples  of  shifting  uses  occur, — if  land  be  conveyed  to  the  Examples  of 

use  of  A.  and  his  heirs,  and  if  B.  should  pay  him  a  certain  sum,  shifting  uses, 

then  to  the  use  of  B.  and  his  heirs  ;— or  to  the  use  of  A.  and  his  ^jl'X.iTay-*' 

heirs,  and  if  he  should  not  pay  a  certain  sum  of  money  to  B,  at  ment  of 
an  appointed  time,  then  to  the  use  of  B.  and  his  heirs; — the 


(e)  Doe  V.  Whlttingham,  4  Taunt.  20  ; 
Due  V.  Prince,  20  L.  J.  C.  P.  223.  See 
1  Sanders,  Uses,  141. 

( /■)  Sngden's  note  to  Gilbert,  Uses, 
p.  1.52  ;  Sugden,  Powers,  2(>.  Springing 
or  sliifting  uses,  which  are  left  to  future 
appointment,  are  known  as  Powers,  and 
are  treated  hereafter  in  a  separate 
section  ;  see  2)osf,  p.  269, 

(//)  P>acon,  Uses,  03 ;  Kowe's  note  (;), 


lb. 


370; 


(k)   Oxmnn    v.    Sheafe,    3   Lev. 
Parsons  v.  Mills,  2  lioU.  Abr.  7.S6. 

(/)  Ikoe  V.  7'riininrirr. \y\\\es,(>S2  ;  Doe 
V.  \\7iiffinf//itim,_  4  Taunt.  20.  See 
Sanders,  Uses,  142. 

(/.■)  Dtivirs  V.  Sjfced,  Salk.  07.") ;  Sandei-s. 
Uses.  142,  144. 

(/)  Sanders,  Uses,  142.  Sec  ante, 
p.  '.tl. 
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Ou  marriage. 


On  failure  of 
issue. 


On  succeeding 
to  other 
estates,  etc. 


Resulting  use 
until  spring- 
ing use  talies 
effect. 


uses  limited  to  B.  are  good  shifting  uses,  which  arise  and  vest  in 
defeasance  of  and  substitution  for  the  estate  previously  vested 
in  A.  (»(). 

A  common  example  of  shifting  uses  occurs  in  marriage  settle- 
ments, where  the  uses  are  declared  to  the  settlor  and  his  heirs 
until  the  marriage,  and  from  and  after  the  marriage  to  the  uses 
of  the  settlement  (n). 

Where  the  uses  are  declared  to  A.  and  his  heirs,  and  in  case  of 
faihn-e  of  his  issue  at  his  death,  or  if  he  should  die  without  issue 
in  the  lifetime  of  B.,  or  upon  failure  of  his  issue  within  any  other 
definite  period  (not  being  too  remote),  then  to  other  uses,  the 
uses  over  are  good  shifting  uses  defeating  the  fee  previously 
limited  to  A.  But  a  limitation  over  upon  the  failure  of  issue  of 
A.  indefinitely  would  be  void  for  remoteness,  unless  the  limita- 
tion over  could  take  effect  as  a  remainder  after  the  estate  tail 
of  A.  (o). 

Where  estates  are  limited  in  a  settlement  with  a  direction  that 
in  certain  specified  events,  they  shall  cease  and  go  over  to  the 
use  of  other  persons  ;  as  if  the  tenant  in  possession  under  the 
settlement  shall  become  entitled  or  succeed  to  some  other  settled 
estate,  or  title  (j?)  ; — or  if  he  shall  refuse  or  neglect  to  take  the 
name  and  arms  of  the  settlor  (q) ;— or  if  he  shall  refuse  or  neglect 
to  reside  upon  the  estate  (r) ; — the  limitations  over  in  all  such 
cases  operate  by  way  of  shifting  uses  (s). 

Where  a  future  use  is  limited  as  a  springing  use  without  any 
preceding  limitation  of  the  use,  whether  in  a  conveyance  operating 
with  or  without  transmutation  of  possession,  then  until  the 
springing  use  takes  effect,  the  use  results  to  or  remains  in  the 
grantor  for  an  estate  commensurate  with  his  original  estate,  and 
not  for  a  particular  estate  only.  The  springing  use  thus  operates 
upon  the  resulting  use  in  the  same  manner  as  a  shifting  use  does 
upon  the  preceding  limitation,  and  does  not  operate  by  way  of 
remanider  {t).     And  accordingly,  where  a  man  seised  in  fee  by 


(ill)  Sanders,  Uses,  149  ;  Fearne,  Cont. 
Rem.  274. 

(«)  Hayes  Conv.  55,  n.  (47)  ;  David- 
son, Conv.  Vol.  III.,  Part  I.,  p.  271.  See 
Chajniiaii  v.  Bi-adleij,  4  Ue  G.  J.  &  S.  71. 

(())  Fifzr/emld  v.  Ledie,  3  Bio.  P.  C. 
154  ;  Da/usrij  v.  Dansey,  4  M.  &;  S.  Gl  ; 
Morgan  v.  Mortjan,  L.  R.  10  Eq.  99. 
See  2)ost,  Sect.  V.  "  Rule  against  Per- 
petuities," p.  31 G. 

{p)  ^'"F^  '^-  Delawarr  {Earl),  L.  R. 
8  Ch.  982  ;  42  L.  J.  C.  S70  ;  Mei/rirk  v. 
Mathias,  L.  R.  9  Ch.  237  ;  43  L.  .J.  C. 
521  ;  Law    Union  and  Croivn  Insce.  v. 


inn,  [1902]  A.  C.  2G3  ;  71  L.  J.  C.  602. 

(//)  Doe  V.  Yate.s;  5  B.  &  Aid.  544  ;  Re 
Greenwood,  [1903]  1  Ch.  749  ;  Fearne, 
Cont.  Rem.  254,  n.  {e). 

(r)  See  Johnson  v.  Foulds,  L.  R.  5 
Eq.  2G8  ;  37  L.  J.  C.  260. 

\x)  As  t'l  provisoes  for  cesser  in  such 
cases,  see  ante,  p.  1G3. 

(Q  1  Hayes  Conv.  App.  II.  on  the 
statute  of  Uses,  2, 465  ;  Rowe's  note  (137) 
to  Bacon,  Uses,  p.  G3  ;  1  Sanders,  Uses, 
143  ;  Sugden's  note  to  Gilbert,  Uses, 
161  ;  Sugden,  Powers,  32.  See  a)ite, 
p.  83. 
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deed  limits  the  use  to  the  heirs  of  his  body,  without  any  express  Limitation  of 

Ijreceding  limitation,  that  does  not  create  a  springing  use,  but  |^'^^,."^*^f*?  ^^^ 

gives  the  grantor  a  vested  estate  in  tail  (u).     This  decision  has  body  of  the 

sometimes  been  regarded  as  anomalous,  but  indeed  it  is  a  logical  »^"^'^^^^"- 

application  of  the  foregoing  rule,  that  the  estate  which  results  to 

the  grantor  is  not  a  particular  estate.     For  admitting  that  the 

words  "  heir  of  the  body  "  primarily  describe  a  person  claiming 

under  another  in  the  chain  of  descent,  and  not  by  purchase  (.r), 

w^e  have  a  limitation  to  a  person  who  answers  that  description 

under  the  resulting  use  in  fee  simple  to  the  grantor ;  consequently 

the  words  are  in  this  event  redundant  and  inoperative. 

Upon  a  conveyance  in  fee  to  the  use  of  the  heirs  of  the  body  of  Limitation  of 
A.  and  for  want  of  such  issue  to  the  heirs  of  A.,  it  was  held  that  heh"oVthe^^ 
no  such  limitation  of  the  use  for  life  could  be  implied  in  favour  body  of  A. 
of  A.,  not  being  the  grantor;  that  the  Ihnitation  of  the  use  to 
the  heirs  of  the  body  of  A.  being  limited  in  j^resenti  and  not  after 
the  death  of  A.  was  void  ;  and  that  the  ultimate  limitation  of  the 
use  to  arise  after  the  indefinite  failure  of  issue  was  void  as  being 
too  remote  (//) . 

Where  a  future  use  is  limited  after  a  preceding  limitation  of  Limitation  of 
the  use,  if  the  future  limitation  may  take  effect  as  a  remainder,  J!ouJ',r^ej -^g 
it  is  to  be  so  taken,  and  becomes  subject,  as  a  remainder,  to  the  a  remainder  if 
rules  of  the  common  law ;  and  though  in  the  event  it  fail  as  a  ^^^''^'   ^' 
remainder,  it  cannot  be  supported  as  a  springing  use  (,~).     Thus 
where  a   settlement  was   made  to  the  use  of  A.  for  life  with 
remainder  to  the  use  of  the  children  living  at  the  death  of  the 
survivor  of  A.  and  B.,  it  was  held  that  as,  if  A.  survived,  the 
children  would  have  taken  by  way  of  remainder,  the  limitation 
nuist  be  construed  as  a  remainder  and  not  as  a  springing  use, 
and  therefore,  as  B.  in  fact  survived,  the  limitation,  being  still 
in  contingency  when  the  particular  estate  determined  by  the 
death  of  A.,  failed  altogether  (a). 

0/)  Pifmx   V.  Mifford,  1   Vent.  872  ;  77  L.  J.  C.  506. 

Mills  V.  Pahiic)-,  a  Ji\in\2Glu.   And  see  («)  Hole  v.   Excott,  2  Keen,  4i4  ;  4 

1  Sanders,  Uses,  143.  M.  &  Cr.  187  ;  the  marginal  note  in  the 
{.r)  See  ante,  p.  247.  Latter  report  does  not  state  the  limi- 
(//)  Davles  v.  Speed,  Show.  P.  C.  104  ;  tations  correctlv.     And  see  Ooodtitle  v. 

2  Salk.  675  ;  12  Mod.  38.  The  reports  7//7//«y//)w,  Dough  753,  758  ;  Oinr/irdiiir 
of  this  case  are  at  variance  and  full  of  v.  Cunriirdlne,  1  Eden,  27;  Eearne, 
errors,  consequently  the  above  statement  C'ont.  Item.  388.  But  in  the  case  of 
of  the  decision  is  rather  conjectural.  //(//(;  v.  Escott  it  was  further  decided 
See  the  remarks  on  this  case  in  Sugden's  that  a  power  of  appointing  uses,  after  a 
(lilbert,  Uses,  162  ;  Sugden,  Powers,  33  ;  use  limited  for  a  particular  estate,  might 
1  Sanders,  Uses,  144  ;  Itowe's  note  (130)  be  well  executed  after  the  determination 
to  Bacon  on  Uses.  And  see^vo^f,  p.  316,  of  tlie  particular  estate,  and  the  uses 
"Eule  against  Perpetuities."  would  take  eifect  as  springing  uses  from 

(,•)  Ilawes  y.  Hawe.'i,  14   Ch.  D.  614;       the    time    of    appointment,    see    2>ost, 
White  V.  Summers,   [11)08]   2  Ch.  256;       "  Powers,"  p.  270. 
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Limitufion 
for  life  of 
grantor  im- 
plied from 
limitations  of 
the  use  at  his 
death. 


Future  use 
which  cannot 
take  eiiect  as 
remainder. 


Upon  this  principle  ^Yhel•e  lands  were  conveyed  in  fee  to  the 
use  of  the  grantor  for  a  term  of  years,  if  he  should  so  long  live, 
with  remainder  to  the  heirs  of  his  body,  the  limitation  to  the 
lieirs  of  his  body  was  held  void,  as  being  a  contingent  remainder 
to  the  person  answering  that  description,  without  an  estate  of 
freehold  to  support  it  {!>) ;  for  the  express  limitation  of  the  use 
to  the  grantor  for  a  term  of  years  excluded  the  implication  of  an 
estate  to  him  for  his  life. 

But  where  upon  a  conveyance  in  fee  the  uses  were  limited  to 
A.  for  a  term  of  years,  if  the  grantor  should  so  long  live,  and 
after  the  death  of  the  grantor  to  the  use  of  others  for  freehold 
estates,  it  was  held  that  the  grantor  had  an  estate  for  life  by 
implication,  in  order  to  support  the  future  limitations  of  the 
freehold  as  remainders,  there  being  nothing  in  the  express 
limitation  of  the  term  of  years  to  another  person  to  prevent  such 
imj)lication  (c).  So  where  the  uses  were  limited  to  A.  for  life 
with  remainder  to  the  heirs  of  the  body  of  the  grantor,  it  was 
held  that  the  grantor  took  a  vested  estate  tail  in  remainder,  by  an 
implied  limitation  of  the  use  to  him  for  life  after  the  determina- 
tion of  A.'s  life  estate  (d). 

If  the  future  use,  though  following  a  particular  estate,  be  not 
limited  by  way  of  remainder,  nor  could  take  effect  in  any  event 
as  a  remainder,  as  if  the  use  be  limited  to  A.  for  life,  and  after 
his  death  and  one  year  or  one  day  to  the  use  of  his  children  or 
the  children  of  B.,  it  seems  that  such  fature  limitation,  though 
void  at  common  law,  might  operate  effectually  as  a  springing  or 
shifting  use  (e).  Such  limitations  are  good  by  way  of  executory 
devise  (/). 


{h)  Adams  v.  tSanige,  2  L.  Raym.  855  ; 
2  Salk.  680.  lUncltij  v.  Hoiknid,  -12 
Vin.  Abr.  189.  "In  these  cases  it  was 
solemnly  decided  that  a  use  limited  by 
way  of  remainder  shall  not  be  construed 
a  springing  use,  although  actually  void 
in  its  creation  if  not  so  considered. 
Upon  principle  certainly  it  would  seem 
that  the  limitations  to  the  heirs  of  the 
body,  in  these  cases,  were  good  springing 
uses,  unless  indeed  it  be  objected  to 
them  that  they  were  limited  per  rrrha 
de lyraaenti^^  Sugden's  note  to  Gilbert, 
Uses,  167  :  see  ib.  pp.  Bo,  176  ;  Sugden, 
Powers,  36,  42  ;  Rowe's  note  (130)  to 


Bacon,  Uses  ;  1  Sanders,  Uses,  l-t7. 
And  see  ante,  p.  236. 

((•)  Penltay  v.  Hurrell,  2  Yern.  370  ; 
2  Freeman,  235,  258 ;  cited  and  ex- 
plained in  Sugden's  note  to  Gilbert, 
Uses,  169  ;  Sugden,  Powers,  37. 

(rf)  Wills  V.  Palmer,  5  Burr.  2615  ; 
2  W.  Bl.  687,  explained  in  Fearne,  Cont. 
Rem.  a.     See  ante,  p.  254, 

(e)  See  ante,  p.  230  ;  1  Spence  Eq. 
Jur.  482,  adopting  the  opinion  stated  iu 
Haves  Convey.  120.  5th  ed. 

(■/)  Fearne,  Cont.  Rem.  398  ;  1 
Jarman,  Wills,  823  ;  ^aia-^;,  p.  262. 
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Section  III.     Future  Devises. 

Devises  by  way  of  remainder — application  o£  the  rule  in  S/i ell c if s  case. 

Executory  devises. 

Executory  devise  not  preceded  by  estate  of  freehold — examples — freehold 

subject  to  the  executory  devise  passes  to  the  heir  or  residuary  devisee. 
Executory  devise  before  determination  of  preceding  estate — examples — 

effect  in  divesting  preceding  estate. 
Executory  devise  after  determination  of  preceding  estate. 
Alternative  executory  devises. 
Future  devise  construed  as  remainder,  if  possible — remainder  or  executory 

devise  according  to  events  at  or  after  testator's  death. 
Devise  construed  in  favour  of  vesting — words  of  futurity  referred  to  the 

possession   rather   than   vesting — words  of   contingency    referred    to 

divesting  rather  than  vesting — constructions  restricting  contingency 

— constructions  extending  contingency. 
Devise  to  children — to  after-born  children — future  devise  to  children — 

child  en  ventre  sa  mere — illegitimate  children. 

Future  estates  and  interests  in  land  taking  effect  under  the  Eemainders 
power  of  disposition  by  will  are  either  by  way  of  remainder  as  fievises^*^"'^"^' 
at  common  law  or  executory  devise  ;  the  latter  having  been 
defined  as  "  a  limitation  by  will  of  a  future  estate  or  interest  in 
land,  wliich  cannot,  consistently  with  the  rules  of  law,  take  effect 
as  a  remainder "  (a).  As  will  hereafter  appear,  one  and  the 
same  limitation  may,  according  to  the  circumstances,  operate  as 
a  contingent  remainder  or  an  executory  devise  (?>). 

A  devise  by  way  of  remainder  is  regulated  by  the  rules  of  Devise  of  re- 
common  law.     Accordingly,  the  devise  of  a  contingent  remainder  "e^ui'aS  as 
must  vest  before  or  at  the  determination  of  the  particular  estate ;  ^t  common 
if  it  do  not  so  vest,  it  fails  altogether,  and  cannot  afterwards  be 
supported  as  an  executory  devise,  unless  saved  by  the  Contingent 
Eemainders  Act,  1877,  40  &  41  Vict.  c.  33  (c) — thus,  where  a 
devise  was  made  to  A.  for  life,  with  remainder  to  B.  for  a  term 
of  years  if  he  should  so  long  live,  and  after  the  deaths  of  A.  and 
B.  to  the  heirs  of  the  body  of  B.,  it  was  held  that  the  devise  over 
to  the  heirs  of  the  body  of  B.,  being  a  contingent  remainder, 
failed  by  the  death  of  A.  before  B.,  by  which  event  the  preceding 
freehold  estate  was  determined  before  the  remainder  had  become 
vested  {d). — So,  where  the  devise  was  to  A.  for  life  and  after  his 

(a)  Jarman,  Wills,  822  ;  according  to  the   power   of  disposition   by  will,  see 

Fearne,   Ex.  Dev.  386,  "'an   executory  ««/«,  p.  50. 

devise  is  such  a  limitation  of  a  future  (J)  See  jjost,  p.  263. 

estate  or  interest  in  lands,  as  the  law  [c)    White  v.  Summers,  [190S]  2  Ch. 

admits  in  the  case  of   a   will,  though  256  ;  77  L.  J.  C.  506. 

contrary  to  the  rules  of   limitation  in  (^Z)  Doe  v.  Morgan,  3  T.  R.  763.     See 

conveyances  at   common   law."     As  to  ante,  p.  236. 

L.P.L.  S 
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Application  of 
the  rule  in 
Shelley's  case. 


The  rule  does 
not  apply  to 
executory 
devises. 

The  rule  is 
not  depen- 
dent upon 
intention  of 

testator. 


death  to  the  children  of  A.  who  should  attain  twenty-one,  it  was 
held  that  the  devise  to  the  children  failed  upon  the  death  of  A., 
leaving  a  child  who  did  not  attain  that  age  until  afterwards  {<')  ; 
and  that  a  devise  over  if  there  should  he  no  such  child,  heing  also 
a  contingent  remainder,  failed  under  the  same  circumstances  (/). 

The  rule  in  Shelleijs  case  applies  to  limitations  of  remainders 
to  heirs,  or  heirs  of  the  hody  (or  similar  expressions),  of  a  person 
to  whom  an  estate  of  freehold  is  devised,  in  the  same  manner  as 
if  the  limitations  were  contained  in  a  conveyance  at  common 
law  ;  and  for  this  purpose  a  will  and  a  subsequent  codicil  are 
regarded  as  one  instrument  (//).  Accordingly,  where  land  was 
devised  to  A.  for  life,  with  remainder  to  his  first  and  other  sons 
successively  in  tail,  with  remainder  to  the  heirs  of  A.,  and  A.  died 
in  the  lifetime  of  the  testator,  it  was  held  that  the  devise  of  the 
ultimate  remainder  lapsed  and  his  heir  took  nothing,  the  word 
heirs  being  used  as  a  word  of  limitation  and  not  of  purchase  {h). 

The  rule  has  a  wider  scope  in  wills  than  in  deeds,  because  in 
wills  many  words  are  capable  of  being  used  as  equivalents 
of  "  heirs  "  or  "  heirs  of  the  body,"  such  as  "  issue,"  "  children," 
and  the  like,  to  which,  when  so  construed,  the  rule  equally 
applies  (?■).  Also  in  wills  the  limitation  to  the  heirs  of  the  body 
is  sometimes  implied,  as  on  a  devise  to  A.  for  life  with  a  devise 
over  upon  failure  of  heirs  of  his  body  (/.). 

But  the  rule  does  not  apply  to  executory  devises  which  are 
limited  to  take  effect  in  substitution  or  independently  of  the 
preceding  estate,  and  not  by  way  of  remainder  (/). 

The  application  of  the  rule  in  Shellej/s  case  to  wills  is  indepen- 
dent of  any  expressions  of  intention  which  do  not  enter  into  and 
affect  the  limitations  upon  which  it  operates.  Intention  rules 
and  controls  the  separate  limitations ;  but  it  cannot  prevent  or 
reach  the  legal  consequences  resulting  from  the  limitations  used. 
Accordingly  where  the  will  is  construed  as  intending  an  estate  of 
freehold  to  the  ancestor,  with  a  subsequent  devise  to  his  heirs  in 
succession  according  to  the  regular  course  of  descent,  whether 
general  or  special,  the  rule  applies  and  the  heirs  take  only  by 
descent,  for  the  devise  to  the  heirs  cannot  otherwise  take  effect  in 


(e)  IMmes  v.  Prcscott,  33  L.  J.  C. 
264.  See  White  v.  Summers,  [1908]  2 
Ch.  256  ;  77  L.  J.  C.  .506. 

(/)  Perceval  v.  Perceval,  L.  R.  9  Eq. 
386. 

(^)  Hayes  v.  Foorde,  2  W.  Bl.  <i98. 
See  Doufjlus  Menzies  v.  Umpltelhy, 
[1908]  A.  C.  224  ;  77  L.  J.  P.  C.  64. 
And  see  ante,  p.  247. 


(It')  Doe  V.  Colyear,  11  East,  548; 
Guudrlght  v.  Wrtyht,  1  P.  Wms.  897  ; 
Ilodyson  v.  Aiiihrose,  Dougl.  336. 

(i)  Doe  V.  Itucastle,  8  C.  B.  876. 
And  see  ante,  pp.  137  et  seq. 

(/.•)  See  ante,  p.  13.5. 

il)  See  post,  p.  260 ;  as  is  the  case 
with  shifting  uses,  ante,  p.  253. 
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the  course  intended.  And  where  the  grounds  for  the  application  of   Expressions 
the  rule  thus  exist,  no  expression  of  an  intention  to  exclude  the  restricting  the 

1  •!      -ri  •  J       1         /.,.  estate  of  the 

rule  can  prevail.   iLxpressions  to  the  effect  that  the  ancestor  shall  ancestor, 
take  for  life  only,  or  for  life  and  not  othencise,  and  the  like,  or 
express  restrictions  of  his  power  of  alienation,  are  immaterial  as 
regards  the  apphcation  of  the  rule,  and  are  inoperative  to  exclude 
it  (m). 

If  to  a  devise  in  remainder  to  the  heirs  there  be  added  words  Devise  to  the 
of  limitation,  as  a  devise  to  the  heirs  of  the  body  and  to  the  heirs  worfls  of'' 
of  tlte  hodij  of  sue] I  heirs,  or  to  the  heirs  of  the  body  and  to  their  li'"itatiou. 
heirs,  or  to  the  heirs  of  the  body  in  tail,  the  superadded  words  of 
limitation  will  be  treated  as  superfluous,  and,  so  far  as  they  are 
inconsistent  with  the  course  of  descent  imported  by  the  prior 
words,  will   generally   be   rejected    as  repugnant,   and   do    not 
exclude  the  application  of  the  rule  («). 

So  if  the  devise  to  the  heirs  be  accompanied  with  words  of  With  words  of 
distribution  or  other  .expressions  inconsistent  with  an  estate  by  ^^'^'^"•^'^t'o"- 
descent,  as  a  devise  to  the  heirs  or  heirs  of  the  body  in  equal 
shares,  or   as  tenants  in  common,  or    i)i  such  shares  as  the  ancestor 
shall  appoint  or  the  like,  such  expressions  are  rejected  as  repug- 
nant (o). 

But  if  it  appear  from  the  context  of  the  will  that  in  devising  Devise  to 
to  the  heir,  or  heirs  of  the  body,  the  testator  does  not  use  those  ml^ihig  ex. 
words  in  their  technical  meaning  of  a  succession  of  persons  in  pi^'ned  by 
the  regular  course  of  descent,  the  rule  has  no  ai^i^lication.     Thus, 
it  may  appear  from  the  will  that  they  are  used  to  mean  children 
or  sons  only  (;/>) ; — so  a  devise  to  the  heirs  of  A.,  "as  if  she  had 
continued  sole  and  unmarried,"  excludes  all  the  lineal  issue  {q) ; — 
in  such  cases  the  conditions  of  the  rule  do  not  exist,   and  the 
persons  designated  by  the  word  "heirs"  take  as  devisees. 

If  the  devise  over  be  to  the  "  heir  "  or  "  heir  of  the  body  "  in   Devise  to 
the  singular  number  with  w^ords  of  limitation  superadded  ;— as  to  "Ji^xls  of"^'^ 
the  heir  and  to  the  heirs  of  such  heir  (?•), — to  the  heir  male  and  linntation. 
to  the  heirs  of  such  heir  male  (s), — to  the  heir  male  and  to  the 
heirs  male  of  the  body  of  such  heir  male  (0, — to  the  heir  for 

(m)  See    Couhoii   v.    Cunlson,  2   Atk.  (^0  See   anti',  p.  13(),   and   the   cases 

245  :  2  Stra.  1125 ;  j>t'r  Cockburn,  C.  J.,  there  cited. 

Jordan   V.   Aditmx,   9    C.    B.    N.    S.    at  {p)  Jordan  v.  Adam.t,  '.)   C.  B.  X.  S. 

p.    4'J7  ;    per    Ld.    Maciiashten,     Van  488  ;  see  ^//('f,  pp.  13(5,  187. 

Gruff  en    v.    Fo.rivell,   [1897]    A.   C.    at  {rj)  Jiroidnnun  v.  Smif/i,  L.  R.  7  Ex. 

p.  G(;7  ;  Eearne,  Cout.    Rem.  188—199.  271  ;  41  L.  J.  Ex.  114. 

And  see  anfe,  pp.  247,  248.  (r)   Clark  v.  JJai/,  Moor,  593. 

(«)  2h)e  V.  Bedford,  4  M.  &  S.  .362  ;  (.s')    WiUis  v.  liisco.r,  4  M.&  Cr.  197  ; 

Boiujlaa   V.    Congrere,    1    Beav.   59  ;    4  CItaviherhujnc  v.  Chamherlaiina,  G  E.  & 

Biiig.  N.   C.  1.     And  see   pp.  135,  247,  B.  (;25  ;  25  L.  J.  Q.  B.  187,  3'57. 

and  the  cases  there  cited.  ()>)  Archer's  Case,  1  Co.  GO. 
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Executoiy  de- 
vise. 


Executory  de- 
vise not  pre- 
ceded by 
estate  of  free- 
hold. 


Execiifory  de- 
vise subject  to 
term  of  years. 


Freehold  sub- 
ject to  execu- 
tory devise 
passes  to  heir 
or  residuary 
devisee. 


life  (u)  ; — in   all  these  cases  the  word  heir  hecomes  a  word  of 
purchase  and  the  rule  does  not  apply. 

An  executory  devise  being  the  limitation  by  will  of  a  future 
estate  or  interest  in  land,  which  cannot  take  effect  as  a  remainder, 
it  follows  that  "  every  devise  of  a  future  interest,  which  is  not  pre- 
ceded by  an  estate  of  freehold  created  by  the  same  will,  or  which, 
hcimj  so  preceded,!?,  limited  to  take  effect  before  or  after  and  irot  at  the 
cxjnration  of  such  prior  estate  of  freehold  is  an  executory  devise  "(x). 

Examples  of  executory  devises  not  preceded  by  an  estate  of 
freehold  occur ;— in  a  devise  to  A.  to  take  effect  six  months  after 
the  death  of  the  testator,  or  after  the  death  of  any  other  person 
living  at  the  testator's  death, — or  a  devise  to  A.  when  he  shall 
attain  the  age  of  twenty-one  years,  such  devises,  though  limiting 
a  freehold  to  commence  in  future,  are  valid  (//). 

The  above  devises  are  executory  or  future  by  the  express 
terms  of  limitation  ;  but  a  devise  may  also  be  executory  from  the 
devisee  not  being  ascertained, — as  a  devise  to  the  children  of  A., 
A.  having  no  child  at  the  death  of  the  testator, — or  a  devise  to 
the  heirs  or  heirs  of  the  body  of  A.  after  the  death  of  A.  {z). 

The  devise  of  a  preceding  estate  not  of  freehold  has  no  effect 
upon  the  construction  or  operation  of  an  executory  devise,  which 
takes  effect  according  to  the  terms  of  limitation,  subject  only  to 
the  term,  if  it  be  then  existing.  As  a  devise  to  A.  for  a  term  of 
years,  if  he  shall  so  long  live,  and  after  his  death  to  the  heirs  of 
the  body  of  A. ;  the  limitation  to  the  heirs,  which  would  be  void 
at  common  law  as  a  contingent  limitation  without  a  vested  free- 
hold estate  to  support  it,  is  valid  as  an  executory  devise  {a). 

Where  there  is  an  executory  devise  without  any  preceding 
disposition  of  the  freehold,  the  inheritance  descends  to  the  heir, 
who  will  take  the  intermediate  rents  and  profits  until  the 
executory  devise  takes  effect  if  undisposed  of  {h)  ;  or  it  will  pass 
under  a  residuary  devise  (c).  Where,  however,  real  and  personal 
estate  is  given  together,  the  person  entitled  under  an  executory  gift 


(w)   Whiter.  CoUin.%  Com.  289. 

(./•)  1  Jarman,  Wills,  822  ;  see  anfp, 
p.  257.  "  Where  a  future  interest  with- 
out a  preceding  estate,  or  a  contingent 
interest  imsupported  by  any  preceding 
freehold,  or  any  estate  after  a  preceding 
vested  fee  simple,  is  limited  by  devise  ; 
such  limitation,  as  it  cannot  be  good 
as  a  remainder,  may  take  effect  as  an 
executory  devise,"  Fearne.  Ex.  Dev.  395. 

(ij)  See  atite,  p.  50  :  Fearne,  Ex.  Dev. 
.S95  ;  1  Jarman,  Wills,  823  ;  Doe  v. 
Ilutton,  3  V>.  &  r.  643. 


(r)  See  ante,  p.  235 ;  Jarman.  Wills, 
sivj)ra  ;  lior/er.s  v.  Gibson,  1  Ves.  sen.  485. 

[a)  See  'ante,  p.  236  ;  1  Jarman,  Wills. 
823  ;  Gore  v.  Gore,  2  P.  Wms.  28  ; 
Harris  v.  Barnes,  4  Burr.  2157  ;  1  Bl. 
G43.  The  like  limitation  of  a  springing 
use  is  void,  see  ante,  p.  255. 

(V)  Hopkins  V.  Hopliins,  Cas.  t.  Talb. 
44  ;  Doe  v.  Jlidfon,  3  B.  &  P.  643  ;  Doe 
V.  Timins,  1  B.  &  Aid.  530. 

(/•;)  Nephens  v.  Stephens,  Cas.  t.  Talb. 
228  ;  Wealth)j  v.  Bosville,  Cas.  t.  Talb. 
258  ;  Itogers  v.  Gibson,  1  Ves.  sen.  485. 
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takes  the  intermediate  rents  and  profits  of  the  real  estate  upon 
becoming  entitled  in  possession  {d). 

Examples  of  executory  devises  preceded  by  a  devise  of  the  Executory  de- 
freehold,  but  taking  effect  before  the  expiration  of  the  preceding  Pe^cedim'*^'"^' 
estate  and  therefore  divesting  that  estate,  occur  : — upon  a  devise  estate, 
to  A.  and  his  heirs,  with  a  devise  over  if  he  die  under  twenty- 
one  (c), — upon  a  devise  to  A.  and  his  heirs,  with  a  devise  over  if  Devise  over 
he  die  under  twenty-one,  or  any  other  age,  and  without  issue  ;  unjer'^oT^and 
or  with  a  devise  over  upon  death  under  a  given  age,  oi-  without  ^^'ithout  issue, 
issue,    in   which   case  the    word    "  or "    is    construed   to   mean  ^^^''^^  over 

,  .  upon  failure 

"  and  '  {t), — or  upon  a  devise  to  A.  and  his  heirs,  with  a  devise  of  issue. 
over  if  he  die  without  issue  living  at  his  death,  or  if  his  issue  fail 
within  any  other  definite  time,  not  being  too  remote  (jj). 

So  upon  a  devise  to  A.  for  life,  or  in  tail,  with  a  clause  or  Devises  with 
proviso  that  in  case  A.  shall  become  entitled  to  a  certain  other  ciaus"° 
settled  estate  (//), — or  in  case  A.  shall  neglect  to  take  the  name 
and  arms  of  the  testator  (i), — or  in  case  he  shall  neglect  to  reside 
upon  the  land,  or  the  like,  the  estate  shall  go  over  to  B.  (^•),— 
the  estate  then  shifts  upon  the  event  specified  by  executory 
devise. 

The  devises  over  in  the  above  cases  are  good  executory  devises,  Effect  in 
though  limitations  thus  operating  to  defeat  and  shift  the  pre-  cedin<^°State] 
ceding  freehold  are  void  in  conveyances  at  common  law  (/).  The 
only  difference  between  these  executory  devises  and  those  before 
mentioned  as  not  preceded  by  an  estate  of  freehold,  is  "  that  in 
one  case  the  property  shifts,  on  the  happening  of  the  contingency, 
from  the  prior  devisee,  and  in  the  other,  from  the  heir  of  the 
testator,  to  the  devisee  of  the  executory  interest  "  (/»). 

The  preceding  estate  is  divested  by  the  executory  devise  only  Divesting  prc- 
to  the  extent  of  the  estate  thereby  limited.     Thus,  if  a  devise  be  ceding  estate 

•^  '  m  part  only. 

(^/)  Genenj  v.  Fit :{/e raid.  Jac.  468  ;  (//)    See    J/oni/pcnni/    v.     Dentuj,    2 

Ackers  v.  Phlpps,  3  CI.  k.  F.  6(J5  ;  He  De  G.  M.  &  G.  14:",  ;  22  L.  J.  C.  313  ; 

Burton's    Will,   [1892]    2    Ch.   38  ;    61  Harrison  v.  Round,  2    De  G.  M.  &  G. 

L.  J.  C.  702.  190  ;  22  L.  J.  C.  322.     And  see  Mci/rieJi 

(«)  Step/tens  v.  Stephens,  Cas.  t.  Talb.  v.  Laws,  L.  K.  9  Ch.  237  ;  43  L.  J.  C. 

228.     As  to  a  devise  to  A.  and  ins  heirs,  521. 

with  a  devise  over  '•  if  he  die."  see  jwsf,  (()  Langdale    {Lady)    v.    lirhigs.   8 

p.  266.  De  G.  M.  &  G.  391  ;  26  L.  J.  c'.  27; 

(/■)    llight    v.    Duij,    16    East,    67;  Blagroce   v.   Bradsluno,   4    Drew.  230. 

Fairfield  v.  Morgan,  2  Bos.  &  F.  N.  R.  See'iZfl  Catt's  Trust,  2  H.  &  M.  46  ;  33 

38  ;  Greij  v.  Pearson,  6  H.  L.  C.  61  ;  26  L.  J.  C.  495. 

L.   J.    C.   473.     And    see    Mortimer   v.  (h)  Dunne  \.  Dunne.  1  Tte  G.'^l.k  G. 

Hartley,  6  Ex.  47  ;  S.  C.3  De  G.  i:  Sm.  207.     See  Doe  v.  Clarke,  8  East,  185  ; 

316.  Partrid,,e   v.  Partridqe.   [1894]   1    Ch. 

07)  Porter  v.  Bradley,  3  T.  E.  143  ;  351  ;  63  L.  J.  C.  122.  ' 

Doe  V.  Wehher,  1  B.  &  A.  713  ;  Doe  v.  (/)  See  ante.  p.  33. 

Frost,  3  B.  &  A.  546.    See  Doc  v.  Spratt,  (w)  1  Jarman,  Wills,  824. 
5  B.  &  Ad.  731 ;  and  see  jwst,  p.  324. 
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Substitution 
of  less  estate. 


Devise  over 
failing  in 
effect. 


Effect  of  de- 
vise over  as 
conditional 
limitation  of 
preceding 
estate. 


made  in  fee,  with  a  devise  over  in  a  certain  event  to  another  for 
life,  the  prior  devise  is  divested  only  to  the  extent  of  the  life 
estate ;  but  if  the  executory  devise  for  life  were  limited  to  the 
same  devisee  to  whom  the  fee  is  originally  given,  it  would  seem 
to  be  intended  and  to  be  construed  as  divesting  the  fee  altogether 
and  substituting  a  life  estate,  as  where  a  testator  devised  to  his 
daughter  in  fee,  and  that  if  she  married  without  the  consent  of  a 
certain  person,  she  should  have  an  estate  for  life  only  (//). 

If  the  executory  devise  fail  of  taking  effect  or  be  or  become 
void  from  any  cause,  as  where  the  objects  of  such  devise  never 
come  into  existence,  or  where  the  event  upon  which  it  is  limited 
to  arise  is  too  remote,  or  in  fact  never  happens,  or  is  or  becomes- 
impossible,  the  preceding  estate  continues  according  to  its 
original  limitation  or  destination  (o)  ;  but  if  the  executory  devise 
fail  by  lapse,  or  death  of  the  object  before  the  testator,  all  other 
conditions  having  been  satisfied,  the  estate  passes  to  the  heir  or 
residuary  devisee  Qj). 

A  devise  over  limited  to  take  effect  in  a  specified  event  may 
operate  by  construction  as  a  conditional  limitation  of  the  pre- 
ceding estate  determining  it  in  the  event  specified,  though  it 
fail  in  effect  in  carrying  the  estate  over  by  way  of  executory 
devise  (q) . 


Executory- 
devise  after 
determination 
of  preceding 
estate. 


Alternative 

executory 

devises. 


A  devise  of  a  future  estate  limited  to  take  effect  after  the 
determination  of  a  preceding  estate  may  operate  effectually  as  an 
executory  devise ; — thus  upon  a  devise  to  A.  for  life,  and  after 
his  death  and  one  daij  (or  any  other  period  of  time)  to  B.,  or  to 
the  children  of  B.,  the  devise  to  B.  or  his  children  is  a  good 
executory  devise,  though  such  a  limitation  would  be  void  at 
common  law.  A  devise  to  A.  for  life  and  after  his  death  to  the 
children  of  B.,  B.  as  yet  having  no  child,  would  be  a  contingent 
remainder. — The  freehold,  with  the  intermediate  rents  and 
profits,  after  the  determination  of  the  preceding  estate  until  the 
executory  devise  takes  effect,  vests  in  the  residuary  devisee,  if 
any,  or  if  not,  in  the  heir  (r). 

Several  executory  devises,  though  including  the  whole  interest, 
may  be  made  by  way  of  alternative  limitations,  so  that  any  one  of 


00  1  Jarman,  Wills,  82i  d  seq.  ; 
Wright  v.  Wrif/7it.  1  Ves.  sen.  -toy. 

((/)  Jarhiion  "v.  XolAe,  2  Keen,  590  ; 
Gatenhij  v.  Morgan.  1  Q.  B.  D.  685. 

(7;)  Turhuclt  V.  Tarhucli,  -i  L.  J.  N.  S. 
Ch.  1211  ;  O'Malwncy  v.  JJurdett,  L.  R. 
7  H.  L.  .388.  See  Brooltnian  v.  Smith, 
L.  E.  7  Ex.  271  ;  41  L.  J.  Ex.  IH. 


(jl)  Due  V.  Eijrc,  5  C.  B.  713  ;  llobin- 
wn  V.  Wood,  27  L.  J.  C.  726  ;  Burst  v. 
J/iirst,  21  Ch.  D.  278. 

(;•)  Sfepheiia  v.  Stcjtheiis,  Cas.  t.  Talb. 
228;  Be  Wrightson,  [190i]  2  Ch.  93; 
7:^  L.  J.  C.  742.  See  ante,  p.  33.  See 
as  to  springing  uses  arising  after  a  pre- 
ceding estate,  ante,  p.  256. 
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them  may  take  effect  if  the  otliers  preceding  it  fail  ;  but  upon 
one  of  such  executory  limitations  taking  effect  and  vesting  the 
whole  interest  indefeasibly,  then  all  the  subsequent  limitations 
become  void  and  inoperative  (s).  The  limitations  may  operate 
as  a  remainder,  vested  or  contingent,  in  one  alternative,  and  as 
an  executory  devise  in  the  other  (t) . 


Devises  of  future  estates  are  construed  as  remainders,  if  they 
are  capable  of  that  construction,  and  not  as  executory  devises ; 
and  when  so  construed  are  consequently  liable  to  fail  by  the 
determination  of  the  preceding  freehold  before  they  become 
vested  (u). 

Thus,  if  there  be  a  devise  to  A.  in  tail  with  a  devise  over,  if  he 
die  without  leaving  issue  at  his  death,  or  upon  failure  of  his  issue 
within  other  definite  time,  the  devise  over  is  a  contingent 
remainder,  and  not  an  executory  devise,  because  the  event  on 
which  it  depends,  namely,  the  failure  of  issue,  determines  the 
prior  estate  tail  (x). — Upon  a  like  principle,  upon  a  devise  to  A. 
and  to  his  heirs,  with  a  devise  over  upon  the  failure  of  issue  of 
A.  indefinitely,  the  devise  to  A.  is  restricted  to  an  estate  tail,  and 
the  devise  over  takes  effect  as  a  remainder,  and  not  by  way  of 
executory  devise,  for  as  such,  being  postponed  until  an  indefinite 
failure  of  issue,  it  would  be  void  for  remoteness  (y).  So  in  the 
case  of  a  devise  to  A.  for  life,  with  a  devise  over  upon  the  failure 
of  issue  of  A.  indefinitely,  A.  takes  an  estate  tail  by  implication, 
and  the  devise  over  is  a  remainder  {::). 

In  accordance  with  this  rule  of  construction,  where  a  devise 
was  made  to  A.  and  to  the  heirs  of  his  body,  and  "if  he  die  " 
then  over,  the  devise  over  was  read  as  "  if  he  die  without  issue," 
and  was  construed  to  be  a  remainder  expectant  upon  the  estate 
tail  (a). 

As  a  will  takes  effect  from  the  death  of  the  testator  a  devise, 
which  in  terms  is  a  contingent  remainder,  by  reason  of  events 


Future  devise 
construed  as 
remainder,  if 
capable. 


Devise  to  A. 
iu  tail  witli 
devise  over  on 
death  without 
issue. 


(.?)  Ft-arne,  Ex.  Dev.  514,  and  the 
cast-S  there  cited  ;  see  F'Utler's  note,  ib.; 
Slejihem  v.  Stephens,  I'as.  t.  Talb.  228. 

(0  See  EccvHY.  Challis,  7  H.  L.  C.  531 ; 
29  L.  J.  Q.  B.  121  ;  Boe  v.  Fo/mereau, 
Uougl.  487  ;  JJoe  v.  JIoiccll,  10  B.  &  C. 
I'Jl. 

(?/)  Pureftnj  v.  Iloyers,  2  Wms. 
Saund.  at  p.  781  ;  and  see  cases  col- 
lected ib.  n.  (9).  See  also  Z'oc  V.  Owens, 
1  B.  &  Ad.  318  ;  lie  Ashforth,  [1905]  1 
Ch.  535  ;  74  L.  J.  C.  361.  The  same 
rule  applies  to  future  uses,  see  ante, 
p.  255. 

(ic)  See  ante,  p.  235. 


(y)  See  ante,  p.  138  ;  jmst,  p.  323. 

(r)  See  ante,  p.  235  ;  as  to  wiiat  ex- 
pressions in  a  will  import  an  indefinite 
failure  of  issue,  and  the  etfect  of  the 
statute  1  Vict.  c.  2(5,  s.  29,  in  restricting 
such  expressions,  see  ante,  j).  139. 

(«)  Anon.,  1  Ami.  33  ;  SpuhJing  v. 
Spaldhuj,  Cro.  Car.  185  ;  JDi'e  v.  Bucre, 
1  Bos.  k  P.  250,atfd.  nom.  Uacre  v.  Doe, 
8  T.  R.  112.  And  see  L'antwood  \.  Lock- 
wood,  L.  K.  3  Eq.  487  ;  36  L.  J.  C.  573, 
and  cases  there  cited.  As  to  a  devise 
to  A.  and  his  heire,  and  if  he  die  or  in 
case  of  his  death,  then  over,  see  post, 
p.  265. 


To  A.  in  tail 
with  devise 
over  if  he  die. 


Eemainder  or 
executory  de- 
vise according 
to  events  at 
or  after 
testator's 
death. 


264 


PART  II.     CHAP.  II.     THE   LIMITATION   OF  FUTURE   ESTATES. 


Devise  con- 
stiued  in 
favour  of 
vesting- — 
words  of 
futurity  re- 
ferred to  time 
of  possession, 
and  not  to  the 
vesting. 


Words  of  con- 
tingency re- 
ferred to 
divesting 
rather  than 
vesting  the 
e&tate. 


occurring  in  the  lifetime  of  the  testator  since  the  date  of  the  will, 
may  become  in  the  result  an  executory  devise. — Thus  upon  a 
devise  to  A.  for  life  with  a  devise  over  after  his  death  to  the 
children  of  B.,  the  devise  over  is  a  contingent  remainder  whilst 

A.  lives,  and  until  B.  has  a  child ;  but  if  A.  die  in  the  lifetime  of 
the  testator,  and  B.  have  no  child  at  the  death  of  the  testator 
when  the  will  takes  effect,  the  devise  is  executory  to  his  future 
children,  as  if  originally  limited  to  them  without  the  preceding 
estate.  And  conversely,  a  limitation  in  a  will  which  at  the  time 
of  making  it  could  only  have  operated  by  way  of  executory 
devise,  may  by  change  of  circumstances  in  the  testator's  lifetime 
operate  at  his  death  so  as  to  give  a  vested  estate  in  possession, 
or  a  vested  remainder,  or  a  contingent  remainder  (h). —  Also  **  a 
change  of  circumstances  after  the  testator's  death,  may  change 
the  character  of  a  particular  limitation,  and  make  it  operate  at 
one  time  as  a  remainder,  at  another  as  an  executory  devise ;  and 
e  converso  at  one  time  as  an  executor}'  devise,  at  another  as  a 
remainder."  But  a  limitation  which  has  once  operated  as  a 
remainder  can  never,  after  the  death  of  the  testator,  be  changed 
into  an  executory  devise  (c). 

Upon  the  general  principle  of  construction  in  favour  of  vesting 
estates,  words  of  futurity  are  referred  to  the  time  of  possession 
rather  than  to  the  vesting  in  interest, — thus  a  devise  to  A.  until 

B.  shall  attain  twenty-one,  and  ivlien  B.  attains  that  age,  or  at  or 
from  or  after  attaining  that  age  to  B.  in  fee,  is  construed  as 
giving  B.  an  immediately  vested  estate  subject  to  the  term  of 
years  in  A. ;  and  not  as  an  executory  devise  ujion  his  attaining 
t\venty-one,  which  would  be  the  construction  if  the  devise  to  him 
stood  alone  without  the  prior  interest;  and  consequently  if  he 
die  before  attaining  that  age  the  fee  descends  to  his  heir  (d). 

So,  a  devise  after  payment  of  debts  is  not  executory  or  future 
until  the  debts  are  paid,  but  gives  an  immediately  vested  interest, 
subject  to  a  charge  created  for  the  amount  of  the  debts  (e). 

Upon  the  same  general  principle  of  construction,  words  of  con- 
tingency are  referred  to  the  divesting  of  the  estate  rather  than 

(e)  Carter y.Barnardidon,  IP. Wms. 
505  ;  and  see  cases  ante,  p.  155,  n.  (<?). 
Upon  a  devise  in  fee  for  payment  of 
debts,  with  a  devise  over  to  another 
w  hen  the  debts  are  paid,  the  devise  over 
seems  to  be  executoiy,  at  least  as  to  the 
legal  estate  :  and  as  to  whether  it  may 
not  infringe  the  rule  against  perpetuities, 
see  Lewis  on  Perpetuities,  c.  xxx.  Bate- 
man  V.  Uutdiliin,  10  Beav.  i26. 


(?/)  IIopJii/Ls  V.  Ilophim.  Cas.  t.  Talb. 
44  ;  1  Atk.  581  ;  I)oe  v.  Biuirh,  5  M.  &; 
S.  482.  See  jjer  Kenyou,  C.  J.,  in  Doe 
V.  J/(irf///n,  3  T.  R.  765. 

(t)  Iloiih'im  V.  Hiipliins,  Cas.  t.  Talb. 
44  :  1  Atk.  581  :  Moqi/  v.  Muqq,  1  Mer. 
G54  :  Doe  v.  Ilowel'l.  10  B.  k  C.  191  ; 
M'hite  V.  Summers,  [1908]  1  Ch.  25G  ; 
77  L.  J.  C.  5'J6. 

(rZ)  Borasto)i's  Case,  3  Co.  19  ;  Tud. 
L.  C.  Conv.  427. 
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to  the  vesting,  and  are  construed  as  conditions  subsequent  rather 
than  precedent.  Accordingly  a  devise  to  A.  if  or  when  he  shall 
attain  a  given  age,  followed  by  a  devise  over  in  case  he  die  under 
that  age,  is  construed  as  giving  an  immediate  vested  estate, 
subject  to  be  divested  by  the  executory  devise  over  taking  effect; 
and  not  as  an  executory  devise  upon  his  attaining  that  age,  the 
words  of  contingency  being  restricted  to  the  event  of  the  devise 
over  taking  effect  ( /'). 

But  this  construction  yields  to  other  expressions  in  the  will  of 
an  intention  that  the  estate  shall  not  be  vested.  And  where  the 
contingency  enters  into  the  description  of  the  devisee,  the  devise 
may  be  necessarily  contingent  and  executory ;  as  if  it  be  to  mch 
child  or  children  of  A.  as  shall  attain  twenty-one,  or  to  the 
children  icho  shall  attain  twenty-one,  only  such  person  or  persons 
can  take  as  eventually  answer  to  the  description  (//). 

An  executory  devise  is  construed  strictly,  relatively  to   the  Constructions 
preceding   estate,  or  against  divesting  it, — The  following  rules  contingeifcy. 
seem  to  be  founded  in  great  measure  upon  this  principle  of  con- 
struction.    Upon  a  devise  to  A.  in  fee  simple  in  possession,  and  Devise  to  a. 
"  if  he  die  "  or  "  in  case  of  his  death  "  to  B.,  the  devise  over  is  JJ'edfe.^oB! 
restricted  to  death  in  the  lifetime  of  the  testator,  in  order  to 
satisfy  the   expression   of   contingency,  and   if   A.    survive  the 
testator  his  estate  is  absolute  (/O- 

If  the  devise  be    to  A.   for  life  only,  and  if    he  die  to  B.,  To  A.  for  life 

•     1  PI        l^       ^•e         i    l        i    k        Or  iu  tail,  and 

the  devise  to  B.  is  a  vested  remainder  after  the  lite  estate  of  A.,   if  he  die,  to  B. 
and  is  not  restricted  to  the  death  of  A.   in  the  lifetime  of  the 
testator  {i). — And  if  the  devise  be  to  A.  in  tail  and  "  if  he  die  " 
to  B.,  the  words  "  without  issue  "  are  supplied,  and  the  devise  to 
B.  is  a  vested  remainder  expectant  upon  the  estate  tail  (A). 

If  the  event  of  death  is  coui)led  with  an  express  contingency  To  A. and  if 

,.■,,„  ,.        •  -1    he  die  without 

as  "  if  A.  die  without  leaving  a  child,    no  presumption  is  required  leaving  child. 

to  satisfy  the  contingent  expression,  and  it  would  be  an  unne- 
cessary restriction  of  the  words  of  the  will  to  construe  the  condition 
with  reference  only  to  the  death  of  the  testator ;  the  devise  over 

r/")  See  aide,  p.  178.  n.  («)•  V-  1^'.',  J^-"''' ;  21  L.J.  C.  324.     See  llandjicld  v. 

„.  (y).  llamltieUl.  8  H.  L.  C.  22.5. 

(//)  Festinj  V.  Allen,  12  M.  &  \V.  27'.» ;  (0  See  Ilodi/sou  v.  Amhro.te,  1  Doud. 

IH   L.   J.  Ex.  74:    White   v.   Suminer,s,  337;  DeiiiL  v.   J{(ii//t/uiu:   (i  T.   U.   ."«12  ; 

[1908]    2    Ch.    25G  ;    77    L.    J.    C.  50(;.  J)oe  v.  A'warf,  G  A.  k  E.  (130 ;  n'hite  w 

J'nre   v.    ILilI,    L.    R.   o    E.j.  3<j;>  ;    37  .SiiiiimerK,  [1!»U8]  2  Ch.  2M  ;  77  L.  J.  C. 

L.  J.  C.  lyi,  a  devise  to  the  children  of  '>06.     A  devise  to  A.,  without  words  of 

B.,  '-if  he  leave  any  him  surviving,  but  limitation,  and  in  case  of  his  dciith  to 

in  case  he  leave  no  child  him  surviving;  "  B.,  before  the  Wills  Act,  had  the  same 

then  over,  helil  to  be  contingent  to  such  construction.     See  iiiUe,  p.  14t). 
children  as  survived.  (/.)  A/ton..  1    And.  33;    Sj/aldhij   v. 

(//)  EdLcards    v.  Edicard$,   15  Beav.  Sjnddhuj,  Cro.  Car.  185. 
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Devise  to  A. 
at  future  time 
or  event,  ami 
if  he  die,  to  B. 


Devise  over 
upon  death 
'•without 
leaving 
children  "  re- 
stricted to 
without 
having 
children. 


upon  such  contingency  takes  effect  upon  the  death  of  A.  without 
leaving  a  child,  whenever  that  event  may  happen  (/). 

If  the  devise  to  A.  be  limited  to  take  effect  at  a  future  time  or 
event,  as  if  he  shall  attain  a  certain  age,  with  a  devise  over  in 
case  of  his  death,  or  in  case  of  his  death  without  leaving  children^ 
or  leaving  children,  or  the  like,  the  devise  over  is  restricted  to  his 
death  before  the  time  or  event  specified  for  the  devise  to  A.  to 
take  effect  (m).  Upon  the  same  principle  where  a  testator 
devised  to  such  of  his  daughters  as  should  attain  twenty-one  or 
marr}^  with  a  proviso  that  on  the  marriage  of  any  daughter, 
a  moiety  of  her  share  should  be  settled  upon  her  and  her 
children,  the  proviso  was  construed  to  apply  only  on  marriage 
before  twenty-one  and  on  attaining  twenty-one  the  shares 
vested  absolutely  (n). — A  devise  to  A.  in  remainder  expectant 
upon  a  preceding  estate  for  life  or  other  particular  estate,  with 
a  devise  over  in  case  of  his  death,  or  in  case  of  his  death  without 
leaving  children  or  issue  or  the  like ;  the  gift  over  takes  effect 
upon  the  happening  of  the  contingency,  whether  before  or  after 
the  determination  of  the  preceding  estate  {<>). 

Upon  the  same  principle  of  construction  against  divesting  a 
prior  vested  estate,  (applied  especially  in  favour  of  provisions  for 
children,)  where  a  devise  is  made  to  children  absolutely  or  with- 
out reference  to  surviving  the  parent,  wdth  a  devise  over  uj^on  the 
death  of  the  parent  "without  leaving  children,"  the  devise  over 
is  restricted  to  the  case  of  death  "  without  having  had  children," 
in  order  that  the  estates  limited  to  the  children  may  not  be 
divested,  where  the  context  admits  of  this  construction  {p). 


Constructions 

extending 

contingencv. 


Devise  over 
on  death  of 
childien 
under  21  ex- 
tended to  case 
of  nochildren. 


On  the  other  hand,  executory  devises  are  sometimes  extended 
to  include  events  manifestly  within  the  meaning  though  not 
within  the  expressions  of  the  will  as  to  the  contingency  upon 
which  they  are  to  take  effect. — Thus,  upon  a  devise  to  children 
with  a  devise  over  in  case  all  such  children  should  die  under 
twenty-one,  is  extended  impliedly  to  the  case  of  there  being  no 
children  [q). — So,  a  devise  over  in  case  of  a  prior  devisee  having 


(^)  Edivrn-d,i  v.  lulwaidx,  1.5  Beav. 
357  ;  KUe  v.  mse.  L.  R.  13  Ecj.  IHO  ; 
41  L.  J.  C.  213  ;  VMahunen  v.  Uvrdrff, 
L.  R.  7  H.  L.  388  ;  Ingnuii.  v.  Soutten, 
L.  R.  7  H.  L.  408. 

(w)  Hume  v.  Pilhins,  2  11.  &  K.  15  ; 
Clark  V.  Henry,  L.  R.  C  Ch.  588.  See 
Re  Schnadhurst,  [19U2]  2  Ch.  234  ;  71 
L.  J.  C.  454. 

(«)  Be  Dviulinf/s  Truats,  L.  R.  14  Eq. 
463. 

(tO  O'Mahoney   v.  Uurdrtf,   L.   R.  7 


H.  L.  38S  ;  IiKjrani  v.  Soitfteii,  L.  R. 
7  H.  L.  408  ;  lie  Schnadhorst,  [1902]  2 
Ch.  234  ;   71  L.  J.  C.  454. 

ilf)  White  V.  Hill,  L.  R.  4  Eq.  265, 
and  cases  there  cited  ;  BrowtCs  Trusts, 
L.  R.  16  Eq.  23'J  ;  42  L.  J.  C,  84.  See 
lie  Ball,  40  Ch.  D.  11  ;  58  L.  J.  C.  232. 

(//)  Meadows  v.  Parry.  1  V.  &B.  124  ; 
Macliinnon  v.  Sewell,  5  Sim.  78;  2  My. 

6  K.   202.      See     Ecers     v.     ChaUis, 

7  H.  L.  C.  531  ;  29  L.  J.  Q.  B.  121  ; 
Be  Bencc,  [18'JlJ  3  Ch.  242. 
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but  one  chikl  was  held  to  extend  to  the  ease  of  not  having  any 
child  (r). — But  upon  a  devise  over  in  ease  of  the  death  of  all  of 
children  under  twentj^-one,  where  there  was  a  child  at  the  date 
of  the  will  who  lived  to  attain  twenty-one  hut  died  before  the 
testator,  it  was  held  that  the  devise  over  must  be  taken 
according  to  the  terms  of  the  will  and  therefore  never  took 
effect  (.s). 

Upon  the  same  principle  of  construction  in  favour  of  vested  Devise  to 
estates,  a  devise  to  the  children  of  A.  or  to  all  the  children  of  A., 
without  any  preceding  estate,  or  postponement  of  possession, 
inimd  facie  vests  in  the  children  living  at  the  death  of  the  testator 
only,  to  the  exclusion  of  after-born  children  (0  ;  but  if  there  are 
no  children  in  existence  at  the  testator's  death  the  devise  is  taken 
to  be  executory  to  all  after-born  children  (»).— If  the  terms  of  the  J?  children 

,  ,,  ,      ,      1  ,,        „      to  be  born, 

devise  be  to  all  the  children  "  to  be  born,    or  "  to  be  begotten,     etc. 

it  extends  iirimd  facie  to  after-born  children  (.r).     At  the  same 

time  such  words,  and  even  the  expression  "hereafter  to  be  born 

or  begotten,"  do  not  exclude  children  born  before  the  testator's 

death,  or  even  before  the  date  of  the  will  {ij). 

A  future  devise  to  children,  whether  by  way  of  remainder  or  Future  devise 

executory  devise,  includes  all  who  are  in  existence  at  the  period 

of  possession  ;  as  upon  a  devise  to  A.  for  life  and  after  his  decease 

to  the  children  of  A.  or  to  the  children  of  B.,  the  children  living 

at  the  death  of  the  testator  take  vested  estates,  subject  to  divesting 

pro  tanto  as  others  come  into  existence  in  the  lifetime  of  A.  {z). 

The  rule  extends  to  grandchildren,  brothers,  cousins,  and  other 

classes  of  relations,  and  the  objects  are  finally  ascertained  at  the 

period  of  possession  or  distribution ;  but  it  does  not  apply  to  a 

devise    to    "  relations "    indefinitely,  without    restriction   to    a 

class  (a). — If  there  are  no  children  in  existence  at  the  period  of 

possession,  the  devise  extends  to  all  after-born  children,  unless  it 

must  be  taken  as  a  legal  contingent  remainder,  in  which  case  it 

would   fail  upon  the  determination  of  the  particular  estate  (i). 

— If  the  devise  be  subject  merely  to  a  termof  yearsor  to  a  charge 

(r)  Murnnj  v.  Jonea,  S  V.  &  R.  313.  (.(•)  Miu/g  v.  Miujg.  1  Mer.  (Jo-i  :  Doe 

(x)  lirookman  v.  Smith,  L.  K.  7  Ex.  v.  Ilallctt.   1   M.    in   S.    124  ;    Locke  v. 

271  ;  41  L.J.  Ex.  114.  IJunloj),  39    Ch.    D.  387  ;    57  L.  J.  C. 

(0  Sim/lrhm  v.  (Gilbert,  1  Cox,  Ch.  68 ;  10 10. 

1  Bro.  C.'C.  .")42,  n.  ;  Scott  v.  Ilancood,  (y)  Ilehhicfliwditc  v.  Cartwrif/ht,  Cas. 

5  Madd.  3:i2  ;    Morj</  v.  JJo,/(/,   1   Mer.  t.  Talb.  31.     See  lie  Pichiq)'s  TruMs,  1 

()r>4.     See  Whlthredd  x.  St.  John  {Lord),  J.  &  H.  389. 

lOVes.  152.  (-)  See^^«^^,  p.  241). 

(w)  Shejjherd  v.  Inqnnii.  Ambler,  448.  (^n)  Baldwin  v.  lloyos,  3  D.  M.  k  G. 

See  note  to  Weld  v.'jJrudbi/ri/,  2  Vern.  Gl'J ;  22  L.  J.  C.  CO."). 

705  ;  Harris  v.  Lloijd,   Turn.    &   Euss.  (!>)   Chapman  v.  Blia.srf,  Cas.  t.  Talb. 

310.  145.     See  ante,  p.  237. 
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it  is  considered  as  immediate,  and  therefore  does  not  let  in  after- 
born  children  (c). 
Devise  to  A.  Upon  the  same  principle  a  devise  to  A.  and  liis  child  yen,  prima 

^^^\}'^  facie,  is  a  gift  to  A.  and  all  his  children,  including  those,  if  any, 

born  after  the  death  of  the  testator  {d).—li  no  children  are  then 
in  existence,  it  is  construed  as  an  estate  tail,  in  order  that  children 
may  participate,  according  to  the  rule  in  WikVs  case  (e). — But 
the  context  of  the  will  may  require  a  devise  to  A.  and  to  his 
children,  he  having  no  children  at  the  testator's  death,  to  be 
construed  as  giving  a  life  estate  to  A.  with  remainder  to  his 
children  (/). 
Child  en  A  child  oi  voitvc  sa  lucre,  who  is  afterwards  born,  is  considered 

ca'fabirof '''"^  ^s  existing  for  the  purpose  of  taking  by  devise  ;  and  will  take 
taking.  under  a  devise  to  children  "  born"  or  "living"  at  the  death  of 

the  testator  or  of  the  parent,  or  at  any  other  stated  period  {g). 
Devise  to  iiie-  A  devise  to  children  j^rimd  facie  means  legitimate  children  ; 
guimate  chii-  ^^^^  .^  ^^^^^  appear  from  the  express  terms  or  the  context  of  the 
will,  or  from  the  circumstances  to  which  it  is  applied,  to  mean  or 
to  include  illegitimate  children,  and  persons  answering  to  the 
description  intended  may  take  under  it(/0. 

An  illegitimate  child  cannot  be  designated  by  relation  to  the 
father,  except  as  the  reputed  child,  because  no  inquiry  into  the  fact 
of  paternity  is  legally  admissible.  The  reputed  relationship  is  a 
distinct  matter  of  fact  capable  of  being  admitted  by  the  father  or 
otherwise  established.  Such  child  may  be  well  designated  by 
relation  to  the  mother,  and  the  maternity  established  by  evidence. 
A  gift  by  deed  to  future  illegitimate  children  is,  it  seems,  void  as 
involving  the  illegal  condition  precedent  of  illicit  cohabitation  of 
the  parents.  So  a  devise  to  future  illegitimate  children  of 
another  person,  at  least  as  to  such  as  are  born  after  the  death  of 
the  testator.  But  a  devise  to  all  the  testator's  illegitimate 
children  or  reputed  children  is  good  as  to  all  persons  answering 
such  description  at  the  death  of  the  testator,  though  born  after 
the  date  of  the  will  (i). 

{c)  Sim/h'foii  V.  Gilbert,  1  Cox,  68  ;  1  42   L.  J.  C.  702  ;  Burin  v.  IJorin.  L.  11. 

liro   C   C.  .542,  //,  7    H.    L.    568  ;    45    L.    J.    C.   652  ;    Re 

(d^  Oates  v.  JacJisun,  2  Stra.  1172.  Horner,  37  Ch.  D.  695  ;  57  L.  J.  C.  291  ; 

{p)    WiUVx    Case,    6    Co.    17   a  ;    Tud.  lie   Hurrixon,    [1894]    1    Cli.    561  ;    63 

L.  C.  Conv.  361.  L.  J.  C.  385. 

(/)  lies,  in   Wdd'x  Case.  6  Co.  17  «  ;  (/)  Gordon   v.    Gordon,   1    Jler.  141  ; 

Tud.  L.  C.  Conv.  361  and  notes.  Orcleston  v.  Fullalore,  L.  K.  !»  Ch.  147  ; 

{q)  Doe  V.  Clarke,  2  H.  Bl.  399.     Sec  43  L.  J.  C.  297  ;  Dorhi  v.  Borin,  L.  K. 

Ydlar  V.  Gilheij,  [19U7J  A.  C.  139  ;  76  7    H.  L.   568  ;    Re   Hasti(?s   Trusts,  35 

L.  J.  C.  339  ;  Re  Salaman,  [19U8J  1  Ch.  Ch.  D.  728  ;  Re  Froglei),  [1905]  P.  137  ; 

4  ;  77  L.  J.  C.  60.  74  L.  J.  P.  72  ;  Re  Loreland,   [1906]   1 

\h)  mil  V.  Cruuh,  L.  II.  6  H.  L.  265  ;  Ch.  542  ;  75  L.  J.  C.  314. 
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Section  IY.     Powers. 

§  1.  Powers  distinguished. 

§§.1.  As  to  their  source  and  operation. 

2.  In  connection  with  estates. 

3.  As  to  the  objects. 

§  2.  Construction  of  powers  as  to  the  estates  to  be  appointed  and  priority 

of  operation. 
§  3.  Execution  of  powers. 
§§  1.  Time  of  execution. 

2.  Form  and  conditions  of  execution. 

3.  Construction  and  operation  of  instrument  of  execution. 

4.  Execution  in  excess  of  power. 
§  4.  Eciuitalile  jurisdiction  over  powers. 

§§  1.  Jurisdiction  in  aid  of  execution. 

2.  Jurisdiction  to  set  aside  or  control  execution 

The  extensive  subject  of  powers  is  with  difficulty  compressed 
into  the  space  here  allotted ;  but  it  is  not  the  purpose  of  the 
present  work  to  do  more  than  digest  the  principal  heads  of  the 
subject,  which  has  been  done  in  the  order  given  above.  The 
last  edition  of  Lord  St.' Leonards'  book  on  Powers  is  generally 
referred  to  throughout  this  section  as  sufficient  authority  for 
most  of  the  propositions,  supplemented  by  a  reference  to  the 
leading  cases  and  the  more  recent  decisions. 


§  1.  Powers  distinguished. 
§§  1.  As  to  their  source  and  operation. 

Power  of  appointing  uses — power  of  revocation. 

Uses  appointed  take  effect  as  if  inserted  in  the  original  instrument — uses 

appointed  upon  a  use — vises  appointed  in  remainder — application  of 

the  rule  in  Shelleifs  case — of  the  rule  against  perpetuities. 
Uses  vested  in  default  of  appointment. 

Powers  created  by  will — at  common  law  and  under  the  Statute  of  Uses. 
Power  to  executors  or  trustees  to  sell — distinction  between  power  and 

trust  to  sell  —  implied    power   in   executors  —  statutory   power  in 

executors  or  trustees. 
Powers  to  lease,  sell,  charge,  etc. — powers  operating  upon  the  beneficial 

interests — powers  operating  upon  the  subject  of  property. 

Future  uses  may  be  completely  declared  as  to  the  time  of  powers  of  ap- 
vesting,  the  event  on  which  they  are  to  arise,  the  persons  to  take  pointing  uses, 
and  the  estates  to  be  taken,  by  the  instrument  raising  the  uses ; 
or  they  may  be  reserved  for  future  declaration,  as  to  all  or  some 
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Power  of  re- 
vocation. 


Uses  ap- 
pointed take 
effect  as  if 
inserted  in  the 
original  in- 
strument. 


Uses  ap- 
pointed upon 
a  use,  not 
executed  by 
the  statute. 


Uses  ap- 
pointed as 
remainders. 


of  these  particulars,  by  a  person  lo  whom  authority  is  given  by 
the  instrument  for  that  purpose,  and  who  is  then  said  to  have  a 
power  of  appointing  the  uses,  or  power  of  appointment  {a). 

The  power  necessarily  operates  to  displace  or  revoke  the  uses 
previously  vested,  whether  declared  in  the  instrument  or  result- 
ing by  operation  of  law  ;  it  is  therefore  sometimes  called  a  power 
of  revocation  and  new  appointment,  and  is  sometimes  expressly 
created  in  that  form.  The  revocation,  however,  is  implied  in  the 
appointment,  to  the  extent  to  which  the  appointment  of  new 
uses  is  authorised  {h). 

The  uses  appointed  take  effect,  from  the  time  of  appointment, 
in  the  same  manner  and  subject  to  the  same  rules,  as  uses 
expressly  declared  and  limited  in  the  instrument  creating  the 
power ;  and  they  may,  for  most  purposes,  be  read  as  if  inserted 
therein  in  place  of  the  powder  (c). 

Consequently,  the  uses  ajjpointed  under  a  power  will  not  be 
executed  by  the  statute  as  legal  estates,  unless  there  be  a  seisin 
commensurate  with  such  uses  {d) ;  nor  if,  when  combined  with 
the  limitations  in  the  deed,  they  appear  to  be  uses  limited  upon 
a  use ;  as  where  the  conveyance  is  made  to  and  to  the  use  of  A. 
to  such  uses  as  he  or  any  other  shall  ajDpoint ;  for  in  such  case 
the  uses  appointed  are  beyond  the  operation  of  the  statute, 
though  they  may  be  effectual  as  trusts  in  equity  (e).  So  also  if, 
under  a  power  well  created  to  appoint  uses,  the  appointment  be 
made  to  A.  to  the  use  of  B.,  the  statute  executes  the  use  in  A., 
and  the  limitation  to  B.  can  only  operate  as  a  trust  (/). 

Uses  appointed,  if  they  take  effect  as  remainders  after  a  par- 
ticular estate  in  the  use  declared  in  the  original  instrument,  are 
subject  to  the  rules  concerning  remainders,  and  if  contingent 
are  liable  to  fail  by  the  determination  of  the  particular  estate 
before  they  become  vested  (^). — But  the  power  of  appointing 
uses  after  a  particular  estate,  before  any  appointment  is  made, 
is  not  equivalent  to  a  remainder  in  this  res^Dect,  and  it  may 


(«)  See  (inte,  p.  88  :  "  This  sort  of 
l)0\ver  is  a  mode,  which  the  owner  of 
the  estate  reserves  to  himself,  or  gives 
to  another  person,  through  the  medium 
of  the  Statute  of  Uses,  of  raising  and 
passing  an  estate."  Per  Eldon,  L.  C, 
10  Ves.  2(;6,   Maundrcll  v.  Muutidrell. 

(h)  Butler's  note  to  Co.  Lit.  272  u, 
VII.  1  ;  1  Sanders,  Uses,  160  ;  Sugden, 
Powers,  200  ;  Co.  Lit.  237  a.  A  deed 
of  appointment  will  he  construed  in 
law,  first  as  a  revocation  and  cessi^r  of 
the  ancient  uses,  and  then  a  limitation 
or  raising  of  the  new  :  BUjge's  Case,  1 


Co.  171  Jj.  So  a  power  of  revocation 
reserved  in  a  settlement  to  the  settlor 
leaves  him  ihe  power  of  appointing  new 
uses:  Sugden,  Powers,  371.  See  ^w.sf , 
p.  2<J8. 

(fr)  2  Sugden,  Powers,  470. 

(jl^  Sugden,  Powers,  111*.  See  aide, 
p.  1)1. 

{e)  Sugden,  Powers,  110.  bee  ante, 
p.  !»3. 

(/)  Sugden,  Powers,  190,  4.57. 

0/)  Sugden,  Powers,  470.  See  ante, 
p.  237. 
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subsist   and   be  well   executed  notwithstanding    the   particular 

estate  has  determined.     Thus  where  land  was  settled  to  the  use 

of  A.  for  life,  with  remainder  to  the  children  of  A.  as  A.  and  B. 

jointly,  or  as  the  survivor,  should  appoint,  and  A.  died,  it  was 

held  that  the  power  of  appointment  in  B.  the  survivor  was  well 

created,  and  that  the  uses  afterwards  appointed  under  it  were 

valid  and  operated  as  springing  uses  (/<). 

Limitations  of  the  use  in  the  original  instrument,  and  limita-  Rule  iu  Shel- 

i    •       1  •      ,  1  •      i.  i.     ^f'l  *  case  ac- 

tions apponited  under  a  power  contanied  m  the  same  uistrument,  pfieci  ^.o  ap- 

may  unite  under  the  rule  in  SlwUcifs  case,  although,  as  a  general  pointed  uses. 

rule,  limitations  contained  in  diflerent  instruments  cannot  unite 

under  that  rule.     Thus,  if  land  be  limited  to  the  use  of  A.  for 

life,  and  after  his  death  to  such  uses  as  B.  shall  appoint,  and  B. 

during  A.'s  life  appoints  to  the  heirs  or  to  the  heirs  of  the  body 

of  A.,  the  limitation  under  the  appointment  is  construed  as  if 

inserted  in  place  of  the  power  in  the  instrument  creating  it,  and 

according  to  the  rule  in  SItcUei/s  case  gives  A.  the  inheritance 

in  fee  or  in  tail.     So  conversely,  with  a  limitation  to  the  heirs  or 

heirs  of  the  body  in   the  original  instrument  and  a  limitation 

for  life  subsequently  appointed  under  a  power  created  by  the 

same  instrument  (/)• 

Also,  the  rule  against  perpetuities  applies  to  the  appointed  ^g^^'^g^^l^^^gf 

uses,  and  the  time  for  such  uses  to  take  effect  is,  in  general, 

computed  as  if  they  had  been  inserted  in  the  instrument  creating 

the  power  (k). 

The   uses   of    a   conveyance    may    be   expressly   limited   and  Uses  vested  iu 
•^  •  -11  default  or  ap- 

declared  in  default  of  and  until  an  appomtment  is  made  under  a  pointment. 

power  given  by  the  deed;    and,  if   not  expressly  limited  and 

declared,  they  will  result  to  the  grantor.     The  uses,  whether 

expressly  declared  or  resulting,  are  executed  by  the  statute  and 

become  vested  estates,  but  subject  to  be  revoked  and  divested  by 

the  uses  appointed  under  the  power,  which  operate,  when  they 

arise,  as  shifting  uses  in  substitution  of  the  preceding  estates  (l). 

Powers  may  be  created  by  will  in  the  form  of  a  common  law  Powers 

authority  operating  directly  upon  the  legal  estate  to  appoint  and  wiu,— operat- 
ing at  com- 
mou  law  or 
(A)  Hole  V.   Ksroft,  2   Keen,  441;   6       01.     See  <nite.  p. 'HT .  under  the 

L.  J.  C.  3r>5  ;  4  M.  &  Cr.  187  ;  8  L.J.  C.  (A-)  As  to  the  application  of  the  rule    statute  of 

83.     See   Wichham   v.  Wintf.  2  H.  &  M.       to  powers,  see  jwxt,  p.  332.  XJses. 

436  ;  34  L.  J.  C.  425  ;  Ai/lw'ni's  'frusts,  (Z)  Fearue,     Cont.    Rem.    221'.,   232  ; 

L.  R.  It;  Eq.  58.5  ;  42  L.  J.  C.  745.  Sugileii.  Powers,  452,  (;2J  ;  Boe  v.  Martin, 

(i)  Fearne,  Cont.  Rem.  74  ;  Sngden,       4  T.  R.  31) ;  see/;r/- Fldon.  L.  C,  Maun- 

Powers,  471  ;    VenaMr.f  v.  Morris,  7  T.  R.       drrll  v.  Maundrell,  10  Ves.  205. 

342,  438  ;  see  Doe  v.  Welford,  12  A.  &  E. 


272 


PART  II.     CHAP.    II.     THE   LIMITATION   OF   FUTURE    ESTATES. 


Powers  to 
trustees  or 
executors  to 
sell. 


Derise  upon 
trust  for  sale. 


Construction 
of  wills  as 
giving  power 
or  estate. 


Implied 
power  in  exe- 
cutor. 


limit  it ;  or  in  the  form  of  a  power  to  appoint  uses  of  the  legal 
estate  to  be  executed  by  the  Statute  of  Uses.  The  nature  of  the 
power  in  this  respect  depends  upon  the  intention  of  the  testator 
as  shown  by  the  terms  of  limitation  employed  in  creating  the 
power  ;  and  the  appointment  under  the  power  must  be  framed 
and  construed  according  to  the  form  of  the  power  (m).  A  power 
given  by  will  to  appoint  the  legal  estate  may  be  exercised  by 
appointing  such  estate,  thereby  raising  a  seisin  at  common  law, 
with  a  declaration  of  uses  upon  which  the  statute  will  operate, 
and  thus  the  legal  estate  may  be  disposed  of  under  the  power 
with  all  the  freedom  of  limitation  allowed  to  uses  (//). 

A  common  example  of  powers  in  wills  occurs  where  executors 
or  trustees  are  directed  or  authorised  to  sell  real  estate  for 
various  purposes,  as  for  the  payment  of  debts,  legacies,  etc.  (o). 
Where  such  a  power  is  given,  without  any  estate  in  the  land,  it 
operates  by  way  of  executory  devise  in  favour  of  the  person  to 
whom  the  land  is  sold  ;  and  the  purchaser  takes  as  devisee  under 
the  will  and  not  by  way  of  conveyance  from  the  trustee  or 
executor.  The  fee  descends  to  the  heir  until  the  power  is 
executed.  But  where  the  land  itself  is  devised  to  the  trustee  or 
executor  for  the  purpose  of  the  sale  the  purchaser  takes  by  con- 
veyance from  them  (p). — This  distinction  is  practically  important 
with  copyholds,  to  which  the  Land  Transfer  Act,  1897,  does  not 
apply  (q),  for  by  giving  a  mere  power  of  sale,  instead  of  devising 
the  land,  a  purchaser  takes  directly  under  the  will,  and  the 
admittance  of  the  trustees  for  sale,  together  with  the  fine  payable 
thereupon,  is  avoided  (r). 

The  distinction  in  the  construction  of  wills  ajDpears  to  be  this, 
— that  a  devise  of  the  land  to  executors  or  others  to  sell  passes  the 
estate  in  the  land  to  them  for  the  purpose  and  upon  trust  for 
sale; — but  a  devise  or  direction  tJuit  the  executors  shall  sell  the 
land,  or  tltat  the  land  shcdl  he  sold  hy  the  executors,  or  even  a 
devise  of  the  land  to  he  sold  hy  the  executors,  gives  them  only  a 
power  and  no  estate  (s). 

Where  a  testator  has  directed  his  real  estate  to  be  sold  without 
declaring  by  whom  the  sale  shall  be  made,  if  the  proceeds  be 
distributable  by  the  executor,  he  will  have  the  power  by  impli- 

(^w)  Sugden,  Powers,  45,  14(5,  19r> — 
199  ;  see  Butler's  note  to  Co.  Lit.  272  a, 
VIII.  1.     See  «w^e,  p.  95. 

(w)  Sugden,  Powers,  197. 

(rO  See  ante,  pp.  198,  197, 

(^;)  Co.  Lit.  112  ^»  ;  236  «  ;  Warnefovd 
T.  'J'/iowjiiio/i,  3  Ves.  513. 

(q)  See  ante,  p.  66. 

(/■)  Ilex  V.   Ovmlle,  1  A.  &  E.    283  ; 


Glass  V.  Itichar(Uon,  2  De  G.  M.  &  G. 
658  ;  22  L.  J.  C.  105  ;  Reg.  v.  Wlhon,  3 
B.  &  S.  201.  See  Be  Kai/lor  and 
Spendlax  Cont.,  34  Ch.  D.  217  ;  Hall  v. 
JJromlcu,  35  Ch.  D.  642. 

(.v)  Sugden,  Powers,  111—115,  and 
authorities  there  cited  and  discussed  ; 
Williams,  Executors,  490 ;  Doe  v.  Shotter, 
8  A.  &  E.  905. 
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cation ;  and  it  will  pass  by  right  of  representation  to  the 
executor  of  his  executor  (t). 

\Yhere  a  testator  has  charged  his  real  estate  with  the  payment 
of  debts  and  legacies,  without  making  any  express  provision  for 
raising  the  charge,  a  power  to  sell  or  mortgage  for  that  purpose 
is  given  to  the  devisees  in  trust  of  the  land,  if  there  be  such, 
and  if  not,  to  the  executor,  by  the  Law  of  Property  Amendment 
Act,  1859,  which  applies  to  wills  coming  into  operation  after  the 
13th  August,  1859.  But  the  practical  importance  of  this  statute 
is  displaced,  except  in  the  case  of  customary  tenure,  by  the 
provisions  of  the  Land  Transfer  Act,  1897,  to  which  reference 
has  been  already  made  {u). 

Powers  were  formerly  given  in  terms  expressing  the  effect  of 
the  execution  of  the  power,  as  to  lease,  sell,  charge,  etc.,  and 
such  mode  of  creating  the  power  sufficiently  expresses  the 
intention ;  but  the  correct  form  of  the  power,  according  to  its 
technical  mode  of  operation,  is  to  authorise  the  revocation  of  the 
previous  uses  or  estates,  and  the  declaration  of  new  uses  or  estates 
to  the  extent  and  for  the  purposes  intended.  So  also  powers 
were  frequently  executed  in  the  form  of  a  lease  or  conve3'ance 
or  devise,  although  the  technical  operation  of  the  instrument 
was  strictly  by  way  of  declaration  of  the  uses  or  estates  to  be 
taken  under  the  instrument  creating  the  power  (x). 


Power  by 
statute  to 
raise  charge 
for  debts  and 
legacies. 


Powers  to 
lease,  sell, 
etc.,  operate 
bv  appoint- 
ment of 
estates. 


The   powers  usually   given  in  settlements   of    land   may   be  Powers 
referred  to  two  kinds  according  to  the  purpose  effected.     The  ^pon^'thf 
one  kind  operate  only  upon  the  beneficial  interests  of  the  settle-  beneficial  in- 

torGsts 

ment  and  are  designed  to  modify  the  uses  and  estates  primarily 
settled  and  to  introduce  new  ones  to  meet  the  future  requirements 
of  the  settlement,  without  affecting  the  subject  of  property. 
Such  are  powers  to  jointure  a  wife,  to  raise  portions  for  children. 


(jf)  Susden,  Powers,  115—118.  See 
ante.  p.  lys. 

(«)  See  nnfp,  pp.  197  ef  xer/.  If  a 
joint  power  only  is  given  to  executors, 
all  must  join  in  selling  at  common  law, 
and  if  one  die  the  power  can  be  no 
longer  exercised.  But  by  the  statute 
21  H.  VIII.  c.  4,  if  some  refuse  the 
administration,  the  rest  may  sell.  A 
joint  estate  devised  to  trustees  or 
executors  upon  trust  to  sell  vests  in 
the  survivor,  and  the  trust  continues. 
As  a  general  rule  a  power  given  to  two 
or  more  persons  by  name  is  a  joint 
power  only  and  does  not  survive  ;  but  a 
power  given  to  executors,  trustees,  or 
others  as  a  class  without  naming  them 
survives     and    the   last   survivor   may 

L.P.L. 


execute  it.  Co.  Lit.  113  a.  181  b  ; 
Sugden,  Powers,  12.'),  12(),  128.  Hence 
Coke's  advice  to  them  that  make  sucli 
devises  by  will,  to  direct  "  that  the  sale 
be  made  by  his  executors  oi'  the  sur- 
riro?:'^  or  survivor  oftJiem,  or  by  such  as 
take  upon  them  the  probate  of  the  will 
or  the  like."' — ■'  And  it  is  better  to  give 
them  an  authority  than  an  estate  ; 
unless  his  meaning  be  thej-  should  take 
the  profits  of  his  lands  in  the  meantime  ; 
and  then  it  is  necessary  that  he  devise! h 
that  the  mesne  profits  till  the  sale  shall 
be  assets  in  their  hands,  for  otherwise 
they  shall  not  be  so."     Co.  Lit.  113  a. 

(.»')  Sugden,   Powers,   104,   887.     Sec 
TarbucJi  v.  Marhlrij,  2  Vern.oll. 
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Powers  and  the  like. — Other  powers  operate  only  upon  the  subject  of 

upotftiie^  property  without  affecting  the  beneficial  interests.  These 
subject  of  operate  either  to  convert  the  subject  of  property,  wholly  or  in 
part,  as  occasion  may  require,  as  to  convert  land  into  money,  or 
land  into  other  land  ;  such  are  powers  of  sale  and  exchange, 
powers  of  partition,  powers  to  mortgage,  and  the  like:— Or  they 
are  subservient  to  the  management  of  the  property  in  its 
existing  state,  so  as  to  render  it  available  and  jiroductive  for  the 
benefit  of  all  the  persons  interested ;  such  are  powers  of  leasing, 
for  agricultural  or  building  purposes,  powers  of  opening  and 
leasing  mines,  and  the  like.  These  distinctions  in  the  purposes 
effected  will  be  found  to  have  some  practical  consequences  in  the 
relative  operation  of  the  powers  uj^on  each  other  (^).  In  the 
case  of  settled  land,  statutory  powers  have  been  conferred  upon 
limited  owners  to  make  leases,  sales,  exchanges,  partitions,  mort- 
gages and  the  like.  Some  of  these  powers  can  only  be  executed 
with  the  consents  mentioned  in  the  various  statutes,  others  may 
be  exercised  arbitrarily  by  the  donee  of  the  power  (^).  Mort- 
gagees have  now  a  statutory  power  of  sale  and  of  leasing,  and 
mortgagors  a  statutory  power  of  leasing  («). 

(y)  See  1  Sanders,  Uses,  170  ;  Sugden,  replaces,  with  amendments,  earliei' 
Powers,  488.  As  to  what  are  usual  statutes  having  the  like  object;  extended 
powers  to  be  inserted  in  settlements  iu  its  operation  by  s.  41  of  the  Con- 
made  under  articles  of  agreement  or  veyancing  and  Law  of  Property  Act, 
executory  trusts  or  under  the  direction  1881,  Settled  Land  Acts,  1882,  1884, 
of  the  Court,  see  Sugden,  Powers,  150  ;  1887,  1889,  1890. 

Glenorchy   (Lord)    v.   Bonrille,    Cas.    t.  Qi)  Conveyancing   and  Law  of  Pro- 

Talb.  3  ;  2  Wh.  i:  T.  L.  C.  Eq.  763,  and  perty  Act,   1881,  ss.  18,  19.  20,  21.     See 

notes.  Rohhhis  v.  Whyte^  [lOOO]  1   K.  B.  125  ; 

(--)  Settled  Estates  Act,  1877,  which  75  L.  J.  K.  B.  38. 
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§§2.  Powers  Distinguished  in  Connection  with  Estates. 

Power  co-existing  with  estate — conveyance  of  estate — execution  of  power 

— donee  of  i)0wer  subsequently  acquiring  the  fee. 
Execution  of  power  divests  estate  limited  in  default  of  appointment. 
Power  cannot  be  exercised  in  derogation  of  conveyance — conveyance  with 

I'eservation  of  power — powers  impliedly  reserved — effect  of  a  judgment 

upon  the  power. 
Powers  appendant. 

Powers  collateral  or  in  gross — power  simply  collateral. 
Powers  both  appendant  and  collateral. 

A  power  may  co-exist  with  an  estate  or  interest  in  the  land  in  Power  co- 
the  same  person. — Thus  if  land  be  limited  to  such  uses  as  A.  ^^'^^'"S  ^'th 

'■  .  estate. 

shall  appomt,  and  in  default  of  and  until  appointment  to  the  use  Land  settled 

of  A.  and  his  heirs,  the  use  is  executed  in  A.  for  an  estate  in  fee  ^^  a.  shall 

simple,  but  subject  to  be  divested  by  an  exercise  of  the  power  (a),   in  default  of 

— If  the  conveyance  be  made  in  the  form  to  A.  and  his  heirs,  to  ^PPO'"''"cn<; 
.  .  .  '  to  A.  and  his 

the  use  of  A.  and  his  heirs,  with  a  power  in  A.  to  appoint  new  heirs, 
uses,  A.  takes  at  common  law  for  his  own  use  and  not  under  the  '^^  ^"''  ^"  ^'^^^ 

J.      ,1  1        T      -J     T  •  use  of  A.  and 

statute,  nor  can  any  further  use  be  limited  upon  the  use  in  A.  his  heirs  with 
within  the  operation  of  the  statute ;  l)ut  the  power  will  operate  ''^^*j'  '^  f' 
by  the  appointment  of  new  uses  in  displacement  and  substitution  new  uses. 
of  the  use  in  A.,  and  the  new  uses  in  favour  of  other  persons  will 
be  executed  by  the  statute  {h). 

In  such  cases  A.  may  convey  or  devise  his  estate  in  exercise  of  Conveyanceof 
the  power  of  disposition  incident  to  the  estate,  and  the  purchaser  ^^*^''^**^- 
will  then  take  under  his  deed  of  conveyance  or  by  his  will ; — or  Execution  of 
he  may  execute  his  power  of  appointment,  and  the  purchaser  or  P*^"'^^- 
appointee  will  then  derive  title  through  the  appointment  from  the 
original  instrument  creating  the  power  (c). 

Deeds  are  often  framed,  for  the  sake  of  security,  in  a  manner 
purporting  to  operate  both  ways,  by  conveyance  and  by  appoint- 
ment, leaving  the  question  whether  they  operate  in  the  one  way 
or  the  other  to  be  determined,  if  necessary,  when  the  occasion 
arises.  They  will  be  construed  as  operating  in  that  way  which 
most  effectually  carries  out  the  intention  of  the  transaction  ((/). 

The  fee  and  the  power  thus  co-exist  in  the  same  person  when  Donee  of 
originally  so  limited  ;  but  if  the  donee  of  the  power  subsequently  se^quenth^ 

,    „         ,.        ■,-,-,  -.r.^'  ,  7>    .      ,  Ti  .,-,        ^  acquiring  fee. 

((/)  Manndrell  v.  Manndrell,  10  A  es.  {d)  Sugck-n,    Powers.    3.j7  ;     Co.i-    v.         ^         '^ 

2-tfi  ;  Sugden,  Powers,  479.  (iKuiihcrhtui,   4    Ves.    (j8I  ;     Iloach    v. 

(Z»)  See  r<«i<',  p.  93.  HV<^//(//w,  G  East,  28'J.     As  to  the  correct 

((?)  Sugden,  Powers,  93,  47!)  ;   Clere's       mode  of  framing  deeds  of  apiwintment 

Case.  6  Co.  17  h;   Manndrell  v.  Maun-       and   conveyance,    see   Sugden,  Powers, 

drell,  7  Ves.  567  ;  10  Ves.  24G.  193. 
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acquire  the  fee  simple,  the  power  would,  in  general,  cease 
according  to  the  intention,  as  being  no  longer  required  for  any 
purposes  of  its  creation. — This  might  occur  under  settlements  of 
land  limited  to  a  tenant  for  life,  with  powers  of  sale,  leasing, 
charging,  etc.,  and  ^Yith  the  ultimate  remainder  to  him  in  fee ; 
if  the  fee  became  executed  in  the  tenant  for  life  by  the  failure  of 
the  intermediate  limitations  between  the  life  estate  and  the 
ultimate  remainder,  the  powers  ceased  to  be  exercisable,  not  on 
the  ground  that  they  had  merged,  but  that  according  to  the  true 
construction  of  the  settlement  they  were  not  intended  to  endure 
beyond  the  continuance  of  the  limitations  which  they  were 
intended  to  overreach  (e). 

Execution  of  An  appointment  of  uses  under  the  power  operates  upon  the 
thrStatrand  ©state  limited  in  default  of  or  subject  to  the  appointment  by 
divesting  and  superseding  it,  with  all  the  charges  and  incidents 
affecting  it  at  the  time  of  its  creation ;  as  the  claim  of  a  wife  to 
dower  (/), — or  a  covenant  to  pay  a  rent  charged  upon  tlie  estate, 
which  would  run  with  the  land  as  against  a  grantee  of  the 
estate  (g). 


all  original 
charges 


Power  cannot 
be  exercised 
in  derogation 
of  convey- 
ance. 


On  the  other  hand,  a  conveyance  or  disposition  of  the  estale, 
made  in  exercise  of  the  right  of  ownership,  whereby  it  is  charged 
or  alienated,  does  not  extinguish  the  power  which  may  still  be 
exercised,  but  the  interests  of  the  alienee  or  grantee  are  protected 
by  requiring  his  consent  to  an  execution  of  the  power  which 
could  operate  to  his  prejudice. — Accordingly,  if  land  be  limited 
to  A.  for  life  with  remainders  over,  with  remainder  to  A.  in  fee, 
and  with  a  power  in  A.  to  revoke  and  appoint  new  uses  in  favour 
of  particular  objects ;  though  a  conveyance  by  A.  of  all  his 
estate  and  interest  would  suspend  the  operation  of  the  power 
against  the  grantee  without  his  consent,  as  to  the  life  estate  and 
remainder  in  fee,  yet  as  to  the  intermediate  remainders,  which 
are  not  affected  by  the  conveyance,  the  power  may  still  be 
executed.  Thus  upon  the  bankruptcy  of  A.,  which  ^YOuld  transfer 
all  his   estate   to   the  trustee  in  bankruptcy,  the  power  would 


(e)  Susden,  Powers,  98,  8r)<j  ;  Cross  v. 
IfudsoiC^  Bro.  C.  C.  30  ;  Wullei/  v. 
JrnliiHs.  23  Beav.  53  :  2G  L.  J.  C.  379  ; 
affd.  3  Jur.  N.  S.  321  ;  Bnncn's  Settle- 
ment. L.  R.  10  Eq.  349  ;  39  L.  J.  C. 845 ; 
lie  Jump,  [1903]  1  Ch.  129  ;  72  L.  J.  C. 
10  ;  lie  Cotton's  Trustees  and  School  Bd. 
for  London,  19  Ch.  D.  624  ;  51  L.  J.  C. 
514. 

(/)  Sugden,  Powers,  479  ;  Edi/  v. 
runfi,  3  B.  i:  Aid.  561  ;  5  Madd.'slO. 


See  SireetappJe  t.  Iforloclt,  11  Ch.  D. 
745  ;  48  L.  J.  C.  6(;0  ;  Jackson  v.  Co)n- 
misxioncr  of  Stamps,  [1903]  A.  C.  350  ; 
72  L.  J.  P."C.  68. 

(l7)  lloacJi  V.  Wadham,  6  East,  289. 
But  the  benefit  of  covenants  made  with 
the  donee  of  the  power  and  his  ap- 
pointees may  run  with  the  land  in 
favour  of  the  appointee.  Spoor  v.  Green, 
L.  R.  9  Ex.  105  ;  43  L.  J.  Ex.  57. 
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be  so  far  suspended  ;  but  as  to  tbe  estates  limited  to  otbers, 
and  not  affected  by  the  bankruptc}^  the  power  would  still  be 
operative  {h). 

A  conveyance  of  the  estate  may  be  made  with  an  express  Conveyance 
reservation  of  the  power. — Where  the  tenant  for  life  under  a  tion  of  power, 
settlement  containing  powers  of  sale  and  conversion  exercisable 
witii  his  consent,  conveyed  his  interest  to  a  purchaser  by  the 
description  of  all  his  interest  in  the  lands  and  funds  into  which 
the  settled  property  then  was  or  at  an>/  time  thereafter  miijht  hi' 
converted  and  changed,  it  was  held  that  the  purchaser  took  the 
property  subject  to  the  powers  of  conversion,  and  that  the  sub- 
sequent consent  of  the  tenant  for  life  to  a  conversion  was  no 
derogation  from  his  grant  (/). 

"\Miere  an  estate  subsists  together  with  a  power  of  leasing  at  a  implied  re- 
rent  not  less  than  the  full  value,  a  conveyance  merely  by  way  of  poJ-er!*^^  ° 
mortgage  or  security  for  a  charge,  impliedly  reserves  the  power 
to  its  full  extent,  because  the  power  is  not  derogatory  to  the 
security,  but  auxiliary  to  it  (A).  So  a  power  to  appoint  new 
trustees  may  be  exercised  by  a  tenant  for  life  who  has  parted 
with  his  life  interest,  without  the  consent  of  the  alienee  (I). 
Where  the  tenant  for  life  under  a  settlement,  having  a  power  to 
renew  leases  and  take  the  fines  on  renewal  for  his  own  benefit, 
assigned  all  his  interest  under  the  settlement  by  way  of  mort- 
gage; it  was  held  that  the  power  might  be  exercised  notwith- 
standing the  mortgage,  but  that  the  consent  of  the  mortgagee 
was  necessary,  for  he  being  assignee  of  the  fines  had  an  interest 
in  every  renewal  which  might  be  granted  (/»)• 

A  tenant  for  life  cannot  make  a  valid  contract  not  to  exercise  statutory 
the  powers  conferred  upon  him  by  the  Settled  Land  Acts,  but  if 
he  has  for  value  aliened  or  incumbered  his  life  interest,  his 
stalutory  powers    cannot  be  exercised  to  the  prejudice  of  the 
alienee  without  his  consent  (/t). 

A  judgment,  as  formerly  charging  the  land,  was  considered  to  Effect  of  a 

do  so  not  by  act  of  the  party,  but  in  invitum,  and  therefore  did  igf^^^L 

not  affect  the  power,  and  was  liable  to  be  defeated  by  an  execution  donee  of  a 

power. 

(//)  Lim/j  V.  HanJiin,  Sugden,  Powers,  (/.')  Long  v.  lianldn,  Sugden,  Powers, 

App.  2,  p.  895  ;  Brhujloe  v.  Goodson,  -1  Apj).  2,  p.  89."). 

Bing.  N.  C.  726  ;   Joiles  v.    Wiiuoood,  3  (/)  Jlurduhcr  v.  Voorhvuse,  26  Ch.  D. 

M.  ic  \V.  658  ;  10  Sim.  150 ;  10  L.  J.  C.  417  ;  53  L.  J.  C.  713. 

165  :  Alexandei'  v.  Milh,  L.   11.  6  Ch.  («/)  Slnqmm  v.  Bathurst,  L.  E.  5  Ch. 

124  ;    40    L.    J.    C.    73 ;    Uardahev    v.  193. 

Moorhome,  26  Ch.  D.  417;  53   L.  J.  C.  («)  Settled  Land  Act,  1882,  s.  50  ;  Be 

713  ;     Be     Bcdhuifeld     and    Ilernmi's  Barlows   Cont.,  [1903]    1    Ch.  382  ;  72 

Cont.,  [1893]  2  Ch.  332  ;  62  L.  J.  C.  430.  L.  J.  C.  214  ;  Be  Dh-kin  and  Ktdmll  .i 

See     Xoel     v.     Henley,     McCl.    ct    Y.  Cont.,   [1908]    1   Ch.  213  ;   77  h.  J.   C 

302.  177, 

((')    Warhurton  v.  Furii,  16  Sim.  625. 


278  PART   II.     CHAP.  II.     THE   LIMITATION   OF   FUTURE   ESTATES. 

of  the  power  (o).  The  Judgments  Act,  1838,  s.  13,  made  the 
judgment  an  actual  charge  on  the  property  over  which  the 
debtor  has  any  disposing  power  for  his  own  l^enefit,  as  if  he  had 
actuaUy  charged  it.— But  by  sect.  2  of  the  Lands  Charges  Act, 
1900,  a  judgment  does  not  operate  as  a  charge  upon  land  until 
a  writ  or  order  for  enforcing  it  is  registered  under  sect.  5  of  the 
Lands  Charges  Act,  1888.— By  sect.  11  of  the  Judgments  Act,  1838, 
lands  over  which  the  judgment  debtor  has  any  disposing  power 
which  he  might,  without  the  assent  of  any  other  person,  exercise 
for  his  own  benefit,  may  be  taken  in  execution  (p). 

Powers  have  been  distinguished  and  designated  according  to 
their  operation  upon  the  estate  of  the  donee,  and  their  consequent 
dependence  for  their  full  efficacy  upon  the  continuance  of  that 
estate,  as  follows : — 
Powers  ap-  "  Powers  appendant  or  appurtenant  are  so  termed  because  they 

pendant  to       strictly  depend  upon  the  estate  limited  to  the  person  to  whom 
estate.  ^^^^^  ^^^  given."    They  are  restricted  by  any  alienation  or  disposi- 

tion of  that  estate  inconsistent  with  a  subsequent  exercise  of  the 
power  ;  for  the  power  cannot  be  afterwards  exercised  in  deroga- 
tion of  such  alienation.  As  where  an  estate  is  limited  to  the 
use  of  a  person  in  fee,  with  a  power  of  revocation  and  new 
appointment;— or  where  an  estate  for  life  is  limited  to  a  person 
with  a  power  to  grant  leases  in  possession ; — in  either  case  an 
alienation  of  the  estate  restricts  the  power  to  the  extent  of  the 
alienation,  and  the  power  is  so  far  appendant  or  appurtenant  to 
the  estate  (</).— Powers  appendant  may  also  be  extinguished  by 
release  (r). 

Powers  col-  Powers  which  do  not  operate  upon  an  estate  limited  to  the 

lateral  or  in  person  to  whom  they  are  given,  are  called  collateral  or  in  gross. 
They  include  powers  given  to  a  person  to  w^hom  an  estate  is 
limited,  but  which  enable  him  to  create  such  estates  only  as  do 
not  operate  upon  his  own  estate ;  also  powers  given  to  a  person 
liaving  no  estate. — Instances  of  the  former  kind  occur  in  the 
having  estate,  case  of  a  tenant  for  life,  with  a  power  of  appointing  a  jointure  to 
his  widow,  which  cannot  operate  until  after  the  determination  of 
his  life  estate ;  and  in  the  case  of  a  tenant  for  life  with  a  power 
of  appointing  after  his  death  to  his  children.— Such  powers  in 

((>)  Sugden,  Powers,  480.  (/■)  Sugden,    Powers,    82.     See    now 

(7;)  See  as  to  these  statutes  Carson,  Conveyancing    and    Law   of    Property 

Real  Prop.  Stats,  pp.  483  ^/ .s-cy.  Act,    1881,   s.   52;    Conveyancing  Act, 

(-7)  Sugden,  Powers,  46,  .51,  57.     See  1882,   s.    0;    Settled   Land   Act,    1882, 

cases  cited  ante,  p.  277,  n.  (//).  s.  50. 


gross 


In  person 
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a  tenant  for  life  are  not,  like  powers  appendant,  affected  by  a 
conveyance  of  his  life  estate ;  because  they  do  not  operate  in 
derogation  of  the  conveyance.  But  they  may  be  released  and 
extinguished  by  him  (s). 

Powers  in  cross  in  a  person  having  no  estate  in  the  land  are  in  person 
distinguished  into  those  which  the  donee  of  the  power  may  estate" 
exercise  for  his  own  benefit, — and  those  which  he  can  exercise 
for  the  benefit  of  others  only,  without  any  benefit  to  himself. 
The  former  partake  of  the  nature  of  property  or  interest,  and 
may  therefore  be  released  or  extinguished  by  the  donee  of  the 
power.— An  instance  of  this  kind  of  power  occurs  where  a  person  Power  rc- 

J-  1  1      ,  J.      served  upon 

seised  in  fee  settles  his  whole  estate  upon  others,  but  reserves  to  settlement  of 
himself  a  power  of  revocation.  Such  power  is  a  power  in  gross  ^^f^'^- 
and  part  of  his  old  dominion  ;  by  revocation  of  the  uses  he 
would  be  restored  to  his  former  ownership  ;  and  it  is  therefore 
capable  of  being  released  and  extinguished  (t). — So  if  the  power 
of  revocation  be  reserved  to  the  heir  of  the  settlor,  because  by 
the  revocation  the  heir  would  be  restored  to  the  estate  (»). 

A  power  in  a  person  having  no  estate  or  interest  in  the  land  Power  simply 
which  he  can  exercise  for  the  benefit  of  others  only,  and  not  of 
himself,  is  called  a  power  siuqdi/  collateral.  As  for  example,  a 
power  given  to  a  stranger  to  revoke  a  settlement  and  appoint  new- 
uses  to  other  persons  designated  in  the  deed.  Also  powers 
given  to  executors  to  sell  land  for  the  purpose  of  the  will,  and 
powers  given  to  trustees  of  settlements  to  sell,  lease,  etc.  are 
examples  of  powers  shiiph/  collateral  (a;).— Powers  of  this  kind  give 
a  bare  authority  without  any  property  or  interest,  and  could  not 
be  released  or  extinguished  by  the  donee  of  the  power,  but  only 
by  those  persons  for  wdiose  benefit  they  are  created  (//).  If  coupled 
with  a  trust  or  duty  these  powers  cannot  be  released  under  sect.  51 
of  the  Conveyancing  and  Law  of  Property  Act,  1881  (z) ;  or,  it 
would  seem,  disclaimed  under  sect.  6  of  the  Conveyancing  Act, 
1882. 

It  may  be  observed  that  "  a  power  in  gross,  and  a  power 
collateral  (not  simplij  collateral)  is  one  and  the  same  thing ;  " 
though  the  word  collateral  has  been  sometimes  used  as  meaning 
sinqdy  collateral  in  distinction  to  powers   in   gross  («). — "This 

(.«)  Sugden,  Powers,  46,  79,  82.     See  1882,  s.  6. 
now  Conveyancing  and  Law  of  Tropertj'  («)   Grange  v.  Tinmj.  Bridgm.  111. 

Act,    1881,   s.   52  ;    Conveyancing  Act,  (a-)  Sugden,  Powers,  47. 

1882,   s.    6;    Settled   Land   Act,    1882,  (y)  Sugden,  Powers,  47,  49;  Co.  Lit. 

s    50.  237  II,  265  h  ;  Diggex  Case,  Moor,  605. 
'  (O"  Sugden,  Powers.  47,  82  ;  Co.  Lit.  (.-)  Be  Eijn','bj   L.  T.  259  ;  Saul  v. 

237  a,  265  h  ;  Alhaiufs  Case,  1  Co.  110  h.  Fattimon,  55  L.  J.  C.  831.^ 
See  Conveyancing  alid  Law  of  Property  («)  Sugden,  Powers,  906. 

Act,    1881,  s.    52  ;    Conveyancing   Act, 
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Power  appen- 
dant as  to 
some  estates 


classification  of  powers  is  important  only  with  reference  to  the 
ability  of  the  donee  to  suspend,  extinguish,  or  merge  the 
power  "  (b) 

Tlie  same  power  may  have  different  aspects  and  may  be  both 
appendant  and  collateral  with  reference  to  different  estates  of  the 

amrcoiiateral  donee  upon  which  it  operates ;  as,  if  a  settlement  be  made  to  A. 

as  to  others.  ^^^,  ^-^^  ^^.-j.^  remainder  to  B.  for  life  or  in  tail,  with  remainder  to 
A.  in  fee,  and  A.  be  given  a  power  to  jointure  his  wife  or  to 
appoint  to  his  children  after  his  death,  the  power  is  collateral  or 
in  gross  as  to  his  life  estate,  but  appendant  or  appurtenant  as 
to  his  remainder  in  fee.  And  if  he  conveyed  the  fee,  he  would 
remove  it  from  the  operation  of  the  power  ;  but  the  power  would 
remain  operative  over  the  intermediate  remainder  after  the  death 
of  A.  (r). 


§§3.  Powers  Distinguished,  as  to  the  Objects  of  the 

Power. 


General  and  particular  powers. 

Powers  of  appointment  to  a  class— Distributive  and  exclusive  powers— 

Ijower  of  selection  from  class. 
Power  to  appoint  to  children— to  children  living  at  death  of  parent— child 

en  ventre  sa  mere — power  to  appoint  to  '■  relations." 
Implied  gift  to  children  in  default  of  appointment— gift  to  children  with 

power  to  apportion  shares. 

Powers  dis-  Powers  are  also  distinguished,  in  regard  to  the  objects  of  the 

tinguished  as    power,  into  qencral  and  partiadar  or  special  powers. — A  general 
to  the  object,     •*■  ,      \  •    ,  ,   ,  j.-      i 

—general  and  powcr  authorises  an  appointment  to  any  person  ;— a  particular  oi 

particular         special  power  restricts  the  appointment  to  some  person  or  persons, 

or  class  of  persons  specified  in  the  creation  of  the  power  (a). — "  A 

general  power  is,  in  regard  to  the  estates  which  may  be  created 

by  force  of  it,    tantamount  to  a  limitation  in  fee,   not  merely 

because  it  enables  the  donee  to  limit  a  fee,  which  a  particular 

power  may  also  do,  but  because  it  enables  him  to  give  the  fee 

to  whom  he  pleases ;  he  has  an  absolute  disposing  power  over 

the  estate."     This  distinction  of  general  and  particular  powers 

has  some  important  consequences  in  the  execution  of  powers  (/>). 

A  power  of  appointment  to  a  class  of  objects,  as  children,  may 


Power  of  ap- 
pointment to 
class  of  ob- 
jects. 


{h)  Sugden,  Powers,  49. 
(<•)  Sugden,  Powers,  47,  87  ;  see  ante, 
p.  278. 


Qi)  Sugden.  Powers,  394. 
[h)    Sugdeni    Powers,    181,    195,    394. 
Seejmf,  pp.  291,  3U0. 
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be  (Ustributice   amongst  all  the  iiidivicUials   of    the    class,    also 

called  a  non-exclusive  power ;  or  exclusive,  authorising  a  selection 

of  one  or  more  to  the  exclusion  of  the  rest,  according  to  the  terms 

of  the  power. — A  power  given  in  the  terms,  "  to  all  and  every  Distributive 

the  children,"  or  "to  and  amongst  "or  "amongst"  the  children,  ;i"J  e-;^^'l'^'ve 

or  "  in  such  shares  "  as  A.  shall  appoint,  is  distributive  only  and 

not  exclusive,    and   originally  every   one  of  the  objects  of  the 

power  was  entitled  to  have  a  substantial  share  of  the  property 

appointed  to  him  (c). — A  power  in  the  terms,  "  to  such,"  or  "  to 

and  amongst  such"  or  "  to  one  or  more  "  of  the  children,  as  A. 

shall  appoint,  imports  the  power  of  appointing  to  some  exclusively; 

the  power  is  distributive  and  exclusive  ((/). — A  power  in  the  terms.   Power  of 

"to one"  of  the  children,  as  A.  shall  appoint,  gives  the  power  of 

selecting  one ;  it  is  exclusive  only  and  not  distributive  (c). 


selection. 


A  power  to  api:)oint  to  children  does  not  extend  to  grand-  Power  to  ap- 
children ;  although  the  power  be  expressed  to  be  to  the  children  aien,  etc. 
"for  such  estate  and  subject  to  such  provisions  and  limitations 
as  the  donee  of  tlie  power  may  direct,  limit,  or  appoint."  And 
under  such  a  power  an  appointment  to  a  child  for  life  with 
remainder  to  his  children  in  strict  settlement  would  not  be 
authorised  except  as  to  the  appointment  to  the  child,  and  beyond 
that  would  be  void  (/).  But  if  the  child  be  a  party  to  a  deed  of 
appointment  in  this  form,  it  may  be  supported  as  operating  first 
as  a  good  appointment  to  the  child,  and  then  as  a  settlement  by 
him  (g).  An  appointment  by  will  to  a  child  followed  by  limita- 
tions to  grandchildren  and  other  descendants,  where  children 
alone  were  objects  of  the  power,  may  be  supported  as  giving 
estates  tail  to  the  children  upon  the  doctrine  of  c/i-pres  {h).  This 
construction  is  inadmissible  in  the  case  of  a  deed(/). 

The  power  of  appointment  to  children  may  be  restricted  in  its  To  children 
terms  to  the  children  living  at  the  death  of  the  parent  or  some  oTiment.*^'^ 
other  time,  although  it  be  exercisable  by  deed  or  will,  and  in 
such  case  those  children  only  who  survive  are  objects  of  the 
power  (A). 

A  child  en  ventre  sa  vicre,  who  is  afterwards  born,  is  considered 

(e)  Sugdeu,  Powers,  444  ;   Gainsford  59  L.  J.  C.  o'J5. 

x.Bitnn,  L.  K.  17  Eq.  405  ;  43  L.  J.  C.  (/")  Sugden.  Powers,  6(i4  ;  lirudcnell 

403  ;  lie   J'etde'n  Trnsts.  5  Ch.  D.  622  ;  v.  Llice.i,  1  East.  442  ;  7  Ves.  382.     See 

4G  L.  J.  C.   79U  ;  J{e  Uealiin,   [1S'J4]    3  Fowler  v.  Cohii,  21  licav.  3(;o. 

011.56.5;  63  L.J.  0.779.    As  tu  illusory  {(j)  Sugden,   Powers.   670;    Tho))ij>tiu/i 

appointments,  or  a   power   to   exclude  v.  Sniijinon,  1  Dr.  A:  War.  459. 

objects    under  a   non-exclusive   power,  (/()  Sugden,    Powers,    499;    Line    v. 

seejjoxt.  p.  315.  Jf/ill,  43  L.  J.  0.  107.     See  Ee  l{ising, 

(^d)  Sugden,  Powers,  444.  [19U4]  1  Oh.  533  ;  73  L.  J.  0.  455. 

(^)  Brown  v.  Iligij-i,  4  Ves.  708,  717;  (/)  lirudcnel  v.  Elwex.  1  East,  451. 

lie  Porters  Settlement,  45  Ch.  D.  179  ;  (/.)  Sugden,  Powers,  671. 
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Child  en 
ventre  sa  mire 
capable  of 
taking. 

Power  to 
appoint  to 
relations. 


as  existing  for  the  purpose  of  taking  by  appointment  under  a 
power  to  appoint  amongst  children  Uving  at  the  death  of  the 
father  (/). 

A  power  to  appoint  amongst  "  rehrtions,"  where  the  donee  has 
a  mere  power  of  selection  or  of  distribution,  is  restricted  to  those 
persons  who  are  next  of  kin  according  to  the  Statute  of  Distribu- 
tion, subject  to  the  ascertainment  of  the  cLass  at  the  period 
indicated  by  the  settlor;  but  if  the  donee  is  empowered  to  select 
one  or  more  members  of  the  class  to  the  exclusion  of  others  of  the 
same  class,  then  the  word  "relations"  will  be  taken  to  include 
the  larger  class  usually  denoted  in  popular  language  by  that 
expression  (;»)• 


Implied  gift 
to  children  in 
default  of  ap- 
pointment. 


Gift  to  chil- 
dren with 
power  to  ap. 
portion 
shares. 


AYhere  a  power  of  appointment  amongst  children  is  given  by 
will,  whether  exclusive  or  non-exclusive,  without  any  express  gilt 
to  the  children  in  default  of  appointment,  a  gift  to  the  children 
in  that  event  may  be  implied  from  the  terms  of  a  gift  over  {n). 
But  under  such  implied  gifc  those  children  only  can  take  in 
default  of  appointment  who  were  capable  of  taking  by  appoint- 
ment. So  that  if  the  power  be  restricted  to  children  living  at  the 
death  of  the  parent,  (as  where  it  is  exercisable  by  will  only,)  the 
surviving  children  only  take  in  default  of  appointment,  and 
those  dying  in  the  lifetime  of  the  parent  are  excluded  {o). — A 
power  to  appoint  to  one  only  of  children  to  be  selected  exclusively 
of  the  others  would  not  raise  such  implication  in  favour  of  all 
the  children  or  of  any  of  them  {p). 

But  where  there  is  a  gift  to  children  with  a  power  of 
appropriating  the  shares  in  which  they  are  to  take, — as,  to  all 
the  children  of  A.  in  such  shares  as  A.  should  appoint  by 
will,— the  children  take  vested  interests  by  the  express  terms 
of  the  gift,  subject  to  be  divested  by  the  exercise  of  the  power, 
and  a  child  dying  in  the  lifetime  of  the  parent  will  remain 
entitled  in  default  of  appointment,  notwithstanding  the  power, 
being  by  will  only,  is  restricted  to  those  living  at  the  death  of 
the  parent  ((/). 


•2U. 
139  ; 


(I)  Beale  v.  Beale,  1  P.  Wms 
See  Villary.  Gllbey,  [I'JU7]  A.  C 
76  L.  J.  C.  339. 

(w)  Sugden,  Powers,  653,  657 ;  Re 
JJeakin,  [1891J  3  Ch.  565  ;  63  L.  J.  C. 
779. 

(?0  Sugden,  Powers,  591  ;  Broicn  v. 
IligfiK,  8  Ves.  574  ;  Butler  v.  Gray, 
L.  li.  5  Ch.  26  ;  39  L.  J.  C.  '291  ;  Wilson 
T.  Duguid,  24  Ch.  D.  2-H  ;  B'whardson 
V.  Harrison,  16  Q.  B.  D.  85  ;  lie  WeeJies 


Settlement,  [1897]  1  Ch.  289  ;  66  L.J.  C. 
179. 

(())  Sugden,  Powers,  595.  See  Phejie's 
Trndx,  L.  K.  5  Eq.  316 ;  Wihon  v. 
Buf/uid,  21  Ch.  D.  211  ;  53  L.  J.  C.  52. 

(j))  Sugdeu,  Powers,  593. 

(//)  Sugden.  Powers,  597  ;  Lambert  v. 
Th waiter.  L.  R.  2  Eq.  151  ;  35  L.  J.  C. 
406  ;  Be  Jackson's  Will,  13  Ch.  D.  189  ; 
49  L.  J.  C.  82  ;  Wilson  v.  Bnguid,  24 
Ch.  D.  244  ;  53  L.  J.  C.  52. 
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Where  b}'  a  settlement  a  sum  of  money  was  charged  for  the 
younger  children  to  be  paid  in  such  shares  as  the  father  should 
appoint  and  in  default  of  appointment  equally,  and  the  father 
appointed  a  certain  sum  to  one  of  the  children,  it  was  held  the 
unappointed  portion  must  be  equally  divided  amongst  all  tlie 
children  including  that  one  to  whom  the  appointment  had 
been  made  (r). 


§  2.  Construction  of  Powders. 

Constructioa  of  Powers  as  to  the  Uses  and  Estates  to  be  apiiointed. 
Power  in  general  terms  extends  to  fee — power  to  appoint  fee  includes  less 

estates — appointment  of  a  charge — of  a  sale  and  conversion. 
Devise  of  absolute  power  of  disposition  passes  the  fee — disposition  restricted 

as  to  the  objects — devise  for  life  with  power  over  remainder. 
Construction  of  power's  as  to  priority  of  operation. 

The  power  does  not,  in  general,  limit  the  uses  and  estates  to  Construction 
be  appointed,  but  only  gives  authority  to  appoint  them,  touses^amr 
Therefore  technical  words  of  limitation  are  not  required,  even  estates  to  be 

appointed. 

in  a  deed  ;  and  the  extent  of  the  authority,  as  regards  the  uses 
and  estates  to  be  appointed  depends  upon  the  intention  of  the 
power,  collected  from  the  terms  and  purpose  of  its  creation  (a). 

A   power    to    sell    or  appoint    or  dispose  of    land  in  general  Power  in 
terms,    without    any   express    or    implied     restriction    of    the  f^Ss  to'the 
estates  to  be  created,  extends  to   the  fee  ;  it  imports  the  same  fee  without 
power  of  disposition  as  the  donor  of  the  power  himself  had  {b). —  limitation. 
So  a  power  to  appointor  dispose  of  land  to  a  particular  object  or 
objects,  without  words  of  limitation,  authorises  an  appointment 
in  fee  (c) . 

A  power  to  appohit  the   fee  simple  or  to  ai)point  in  general   powertoap- 
terms,  without    restriction    as   to  the  nature  or  quality  of  the  J.'i3es^iesser 
estate  or  interest   to  be   appointed,  also  authorises  an  appoint-  estate, 
ment  of  any  less  estate  or  interest  derivable  out  of  the  fee  (d). 

A   power   extending   to   the  fee   may    be    well    executed    by  Appointment 
appointing   a   charge  upon  the   land  in  favour  of  an  object  of  ^'^  charge, 
the  power,  giving  an  equitable  interest  only,   whether  with  or 

(;•)    Walmshij  v.  Yaughan,  1  De  G.  i:  («)  Sugden,  l^owers,  1(.I2,  31)8. 

J.    114  ;    2«    L.   J.    C'  503  ;    and    see  [h)  Sugden,   Powers,   3'J8 ;     Wood    v. 

Si»ij)sons  Settloncnt,   4    De   G.  &  Sm.  llirhnrchun,  4  Beav.  174. 

521  ;  20  L.  J.  C.  415,  where  "  in  default  (v)  Sugden,    Powers,   400  :^  Liefe  j. 

of  appointment''  was  construed  to  mean  Saltiiii/.stn/ie,  1  JJod.  IJSI)  ;  1  Freem.  176. 

so  far  as   an   appointment    should   not  (d)  Sugden,  4tl8,  412,  837  ;   Crozier  v. 

extend.  Crozier,  '6  Dru.  &:  War.  353. 
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Of  sale  and 
conversion. 


Devise  of 
absolute 
power  of  dis- 
position 
passes  the  fee. 


Disposition 
restricted  as 
to  the  objects. 


Devise  for  life 
with  power 
over  remain- 
der. 


without  a  legal  term  or  interest  as  auxiliary  to  it  (e) ; — or  by 
appointing  that  the  land  shall  be  sold  and  the  proceeds 
distributed  amongst  the  objects  of  the  power  (/). — So  a  power 
of  appointment  over  real  estate,  unrestricted  as  to  the  estates 
or  interests  to  be  appointed,  may  be  well  executed  by  appoint- 
ing a  share  to  an  object  of  the  power  and  declaring  that  it 
shall  be  of  the  nature  of  personal  estate  ;  and  the  interest  in 
such  share  will  be  transmissible  accordingly  (g).  And  where 
lands  are  devised  in  trust  for  sale,  with  a  direction  to  invest 
the  proceeds  of  sale  in  other  lands,  a  power  to  appoint  the 
lands  so  to  be  purchased  is  well  executed  by  an  appointment 
operating  directly  upon  the  original  estates  (//). — In  such  cases, 
though  the  appointment  may  not  be  formally  void  at  law,  as 
where  it  is  made  to  trustees  for  sale,  (such  trustees  not  being 
objects  of  the  power,)  it  is  valid  in  equity  and  will  be  carried 
into  effect  (?'). 

A  devise  to  a  person  in  terms  importing  that  he  may  dispose 
of  the  property  at  his  absolute  discretion  confers  an  estate  in 
fee  simple  or  the  entire  interest,  and  not  merely  a  power  ;  but 
this  construction  does  not  apply  to  a  conveyance  by  deed,  in 
which  such  form  of  limitation  would  merely  confer  a  power  of 
appointment  (A:). 

Where  the  devise  is  accompanied  with  expressions  restricting 
the  disposition  to  particular  objects,  the  question  often  arises 
whether  such  expressions  are  obligatory  and  create  a  trust  in 
favour  of  the  objects  mentioned.  No  general  rule  can  be  laid 
down,  but  the  tendency  of  modern  decisions  is  not  to  cut  down  a 
gift  which  is  absolute  in  terms  to  a  life  estate  with  a  power 
of  appointment,  unless  the  language  clearly  indicates  that  that 
was  intended.  The  question  in  each  case  is  one  on  the  construction 
of  the  particular  instrument  (/). 

A  devise  to  a  person  for  life  expressly,  with  remainder  to  such 
persons  as  he  shall  by  deed  or  will  or  otherwise  appoint,  does 


(r)  iSngden,  Powers,  405  ;  Itolerts  v. 
BLaill,  2  Eq.  Ca.  Abr.  GC8  ;  Sugden, 
Powers,  930. 

(/)  Lunt/  V.  Lung,  '>  Ves.  445,  where 
the  power  in  terms  extended  to  charging 
only,  but  to  an  unlimited  extent ; 
Kenwurthii  v.  Bate,  6  Ves.  793;  lie 
Jledijute,  [1908]  1  Ch.  356  ;  72  L.  J.  C. 
204. 

(g)  Wehh  V.  Sadler,  L.  R,  8  Ch.  419  ; 
42  L.  J.  C.  498. 

(//)  Bullock  V.  Fladqate,  1  Ves.  &  B. 
471. 

('■)  Sugden,  Powers,  40G  ;  He  Adams' 


Trustees  and  Frod\s  Cont.,  [1907]  1  Ch, 
350  ;  7«  L.  J.  C.  408. 

{h)  Sugden,  Powers,  104,  134 ;  Re 
MaxLuells  Will,  24  Beav.  246  ;  26 
L.  J.  C.  854  ;  Symes  v.  Sijines,   [1896] 

1  Ch.  272.  See  ante,  p.  119.  As  to  a 
devise  to  executors  or  trustees  passing 
the  fee  or  a  power  to  sell  only,  see  ante, 
p.  272  ;  Sugden,  Powers,  111. 

(/)  Lanthe  v.  Fames,  L.  R.  (!  Ch.  597  ; 
40  L.  J.  C.  447  ;  Me  Williams,   [1897] 

2  Ch.  12  ;  G6  L.  J.  C.  485.  See  a?de, 
p.  101. 
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not  give  him  the  ahsohite  interest ;  although  he  may  acquire  it 
by  an  exercise  of  the  power  {m). — So,  a  devise  to  a  person  for  life, 
with  remainder  to  his  "  assigns  "  gives  him  a  life  estate  with  a 
general  power  of  appointment  over  the  remainder  (»)• 

^Vhere  several  powers  are  given  or  reserved  by  the  same  deed  Construction 
or  instrument,  which  cannot  operate  concurrently,  the  question  [^  priority''^of 
occurs   as   to    the   priority   of    their   operation.     This   may  he  operation, 
expressly  provided  for  in  the  terms  of  the  instrument ;  but  the 
usual   practice    seems    to  be   to   leave  it  to  be  determined  by 
construction  of  law  from  the  purpose  and  intention  of  the  powers 
and  the  occasions  for  their  exercise  (o). 

A  power  of   sale  and  exchange  necessarily  operates  by   its  Powers  of 
exercise  a  complete  conversion  of  the  subject  of  property  and,  in  change,  parti- 
general,  supersedes  all  the  then  existing  uses,  estates,  and  powers  J.'^";„j^^"j^ 
under  the  settlement,  (except  a  lease  previously  created  under  a 
power  of  leasing,)  and  transfers  them,  so  far  as  they  apply,  to  the 
property    purchased   or   taken   in    exchange  (j;).     Similarly,  a 
power  of  partition  shifts  all  the  uses  from  the  undivided  moiety 
to  the  specific  separate  moiety  acquired  by  the  partition  (q). — So, 
a  power  to  raise  money  for  payment  of  debts  or  legacies,  in 
general,  takes  priority  of  all  beneficial  estates  and  interests  in 
the  property  (r). 

A  power  of  leasing,  the  purpose  of  which  is  the  profitable  Power  oe 
disposal  of  the  property  for  the  time  being  in  the  interest  of  all  ^^*'"^' 
persons  beneficially  entitled  under  the  settlement,  necessarily 
operates  in  priority  to  all  other  powers  then  subsisthig.  The 
execution  of  a  lease  under  the  power  eft'ectually  displaces  the 
possession  during  the  term  thereby  created  and  vests  it  in  the 
lessee,  as  against  all  the  estates  in  the  settlement,  which  it 
renders  reversionary  in  regard  to  the  lease  ;  and  all  other  powers 
subsequently  executed  operate  only  upon  the  reversion  (.s). — The 
benefit  of  the  rents,  covenants,  conditions  and  rights  of  entry 
under  the  lease,  provided  it  be  made  in  accordance  with  the 
power,  becomes  incident  to  the  reversionary  estates  and  interests 
under  the  settlement  in  their  order  of  succession  (t). 

(w)  Siit^ilen,  Powers.  10.").  >^ec  Pennorh  [p)  Siigdcn,  Powcr.s  J82. 

V.  Penniwh,  L.  R.  13  Eq.  14 1  ;  41  I..  .J.  C.  {q)  Sugdeii.  Powers,   483  ;     ['.rhrii/i/e 

141;  lie   T/nimsinrs  Estate,   14    Ch.    D.  [KnJ)    v.    Jhnjleij,    1    Yes.    jiin.     4yy ; 

2(;3 ;  49  L.  J.  C.  C22.  4  Bro.  C.  C.  13. 

(«)  Queatcd   v.  Mic/iell,  24   L.  J.  C.  (r)  BringJoe  v.  Goodwn,  4  P.ing.  N.  C. 

722.     See  Broohman  v.  Smith,  L.  R.  (>  72t; ;  8  L.  J.  C.  P.  IK!, 

Ex.  291  ;  L.  R.  7  Ex.  271  ;  40  L.  J.  Ex.  (•■-■)  Sugclen,  Powers,    483  ;    Ihxjcrs  v. 

161  ;  41  L.  J.  Ex.  114.  Hiiniphreiiis,  4  A.  &  E.  29!)  ;  n  L.  J.  K.  H. 

(())  Sngden,  Powers,  488  ;  1    Sanders,  ti5  ;  Bri/iijloe  v.  (toikIsoii,  4  Bing.  N.  C. 

Uses,    170;    Butler's   note   to   Co,   Lit.  726  ;  8  L.  J.  C.  P.  IK!. 

271  h,  III.  4.  (0    Whitlock'A-  Case,  8  Co.  69  b  ;  Isher- 
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Statutory 
powers  of 
sale,  etc. 


Power  of 
jointuring. 


Power  of 
charging  por- 
tions. 


The  statutory  powers  to  sell,  exchange,  partition,  lease,  mort- 
gage, or  charge  conferred  upon  limited  owners  hy  the  Settled 
Land  Acts,  1882  to  1890,  if  exercised,  transfer  the  land  conveyed 
"  discharged  from  all  the  limitations,  powers,  and  provisions  of 
the  settlement,  and  from  all  estates,  interests,  and  charges 
subsisting  or  to  arise  thereunder,  but  subject  to  and  with  the 
exception  of  (i)  all  estates,  interests,  and  charges  having  priority 
to  the  settlement ;  and  (ii)  all  such  other,  if  any,  estates, 
interests,  and  charges  as  have  been  conveyed  or  created  for 
securing  money  actually  raised  at  the  date  of  the  deed  ;  and  (iii) 
all  leases  and  grants  at  fee  farm  rents  or  otherwise,"  and  certain 
other  matters  "  granted  or  made  for  value  in  money  or  money's 
worth,  or  agreed  so  to  be,  before  the  date  of  the  deed,  by  the 
tenant  for  life,  or  by  any  of  his  predecessors  in  title,  or  by  any 
trustees  for  him  or  them,  under  the  settlement,  or  under  any 
statutory  power,  or  being  otherwise  binding  on  the  successors  in 
title  of  the  tenant  for  life  "  (»).  Mortgagors  and  mortgagees  of 
land  while  they  are  in  possession  may  make  leases  of  the  mort- 
gaged land.  The  lease  takes  effect  out  of  the  interest  of  the 
mortgagee  (x). 

A  power  of  jointuring,  according  to  its  purpose,  operates  from 
the  death  of  the  husband,  and  takes  priority  of  all  other  beneficial 
uses  and  estates  of  the  settlement  then  subsisting  or  arising  upon 
that  event  (//). 

A  power  of  charging  portions  for  children,  in  general,  takes 
effect  after  the  life  estate  of  the  father,  and  subject  to  the 
jointure  of  his  widow  (^). 


tcood  V.  OlcUtnaw,  3  M.  &  S.  382 :  Bor/erx 
Y.  Ilumphreiix,  4  A.  &  E.  21)9  ;  Butler's 
note  to  Co.  Lit.  21 4  «.  AVhere  the  lessor 
having  a  power  of  leasing  under  a  settle- 
ment made  a  lease  reserving  the  rent  to 
himself,  his  heirs  and  assigns,  without 
any  reference  to  the  power  whereby 
the  reservation  might  Vje  explained  and 
directed,  it  was  held  that  the  lease 
operated  only  by  way  of  estoppel 
between  the  parties  to  it,  and  was  void 
both  for  and  against  the  persons  entitled 
under  the  settlement.  Yel/otrli/\.  Gower, 
11  Ex.274  ;  24  L.J.  Ex.  2.SiJ,  explaining 
Greeiuncay  v.  Hart,  14  C.  B.  340  ;  23 
L.  J.  C.  P.  115,  in  which  case  a  lease 
made  in  like  terms  but  with  express 
reference  to  the  power  was  supported  in 


accordance  with  the  apparent  intention. 

(?<)  Settled  Land  Act,  1882,  s.  2U. 
See  Carson's  Real  Prop.  Stats.  673  and 
the  cases  there  cited,  andiZe  Bickiiiaiid 
Xelsnlfs  Coat.,  [1908]  1  Ch.  213  ;  77 
L.  J.  C.  177. 

(./;•)  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  s.  18  ;  Rnhh'im  v.  Whyte, 
[190(Jl  1  K.  B.  12."> ;  75  L.  J.  K.  B.  38. 

(y)  Sugden,  Powers,  484  ;  Be  Be 
Ilo'ffkton,  [1890]  2  Ch.  385;  65  L.  J.  C. 
667.  See  lie  Hancoclt,  [1896]  2  Ch. 
173;  65  L.  J.  C.  690:  lie  Ailcihuri/ 
iMarq.)  and  Ivenqh  [Ld.),  [1893]  2  Ch. 
345  ;  62  L.  J.  C.  713  ;  lie  Keck  and 
Havfs  Cunt.,  [1898J  1  Ch.  617  ;  67 
L.J.  C.  331. 

(r)  Sugden,  Powers,  487. 
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§  3.  Execution  of  Powers.     §§  1.  Time  of  Execution. 

Power  may  be  executed  at  any  time  during  the  life  of  the  donee — notwitli- 

standing  the  determination  of  his  estate. 
Power  to  be  exercised  at  a  future  time  or  event — after  decease — when  in 

possession  of  estate. 
Power  given  upon  contingency — power  given  to  survivor  of  two  or  more 

persons. 
Power  restricted  to  certain  time  or  event — lUning  coverture — powers  in 

settlements. 

A  power  given  to  a  tenant  for  life  in  general  terms,  without  Power  given 

express  or  implied  restriction  of  the  time  of  execution,  may  be  foM^e."*^ 

exercised  at  any  time  during  the  life  of  the  donee  («).      And  Xotwith- 

where   the  donee  of   the  power   takes  an  estate   determinable  •;t«i"t|in^  <ie- 

^  .  termination  ot 

dm'ing  his  life,  the  power  may  continue  and  be  exercised,  though  his  estate  and 

the  estate  be  determined  and  the  remainder  vested  in  possession  remahfiler. 

until  appointment.     Thus  where  real  estate  was  settled  upon  A. 

for  life  or  until  bankruptcy,  with  remainder  to  his  children  as  he 

should  appoint,  and  in  default  of  aijpointment  to  the  children 

equally  ;  upon  his  bankruptc}^  the  property  vested  in  possession 

in  the  children,  but  was  subject  to  a  subsequent  execution  of  the 

power  (b). — Where  the  donee  of  the  power  took  a  determinable 

estate,  and  it  was  expressly  provided  that  upon  the  determination 

of  his  estate  in  the  event  specified  the  i)rof)erty  should  go  over  as 

if  he  were  actually  dead,  it  was  held  that  his  power  ceased  upon 

the  determination  of  his  estate  (c).      The  statutory  powers  of  a 

tenant  for  life  under  the  Settled  Land  Acts,  1882  to  1890,  "  are 

not  capable  of  assignment  or  release,  and  do  not  pass  to  a  person 

as  being,  by  operation  of  law  or  otherwise,  an  assignee  of  the 

tenant   for   life,  and  remain  exercisable  b}^  the  tenant  for  life 

after  and  notwithstanding  any  assignment,  by  operation  of  law 

or  otherwise,  of  his  estate  or  interest  under  the  settlement  "  (d). 

A  power  to  be  exercised  at  a  future  time  or  in  a  future  event  Power  to  be 
cannot  be  executed  until  the  time  arrives  or  the  event  happens,  fuf^^g^tlnie^ 
Thus,  a  power  of  sale  given  after  the  decease  of  a  person  cannot,  After  decease 
in  general,  be  exercised  during  his  life  {e). — So,  where  in  a  settle-  ^^  ^  pei-son. 


Qi)  Sugdcn,  Powers,  260.    ^ccBliirh-  72  L.  J.  C.  214;  Jir   M'iiiihornfi  (_Lord) 

wood  v.  Jiiirroirex,  4  Dr.  &  War.  441.  iind  Jiroic/ie'a   Cont.,  [1904]  1   Ch.  .J37  ; 

(1>)  Ai/hchi's    rri(f:f.s;    L.    11.    IC.    Eq.  73  L.  J.  C.  270. 

585 ;    42    L.    J.   C.    745 ;    Wickham    v.  {c)    Sugden,    Powers.    26(5 ;    Co.    Lit. 

Wing,  2  H.  &  M.  43G  ;  34  L.  J.  C.  425.  112  i  ;  Johmtone  v.  Baher,  8  Reav.  233. 

(c)  P(')'^s>  V.  ^;-("«y«,  L.  R.  11  Eq.  433.  See    cases   cited    Want   v.   StuUihrusx, 

(rf)  Settled    Land   Act,   1882,  s.  50  ;  L.  R.  8  Ex.  175  ;  42  L.  J.  Ex.  108. 
lie  Barlow's  Cont..  [1903]    1    Ch.  382  ; 
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Power  given 
to  tenant  for 
life  to  ap- 
point uses 
arising  after 
his  decease. 


Power  given 
when  in 
possession. 


Power  given 
i;pon  a  con- 
tingency. 


ment  a  power  of  leasing  was  given  to  the  father  (tenant  for  life) 
during  his  life,  and  after  his  decease  to  the  son  (tenant  for  life 
in  remainder)  during  his  life ;  it  was  held  that  the  son  could  not 
lease  under  the  power  during  the  lifetime  of  the  father,  although 
the  father  conveyed  his  estate  to  the  son  (/). 

But  a  power  given  to  appoint  uses  or  estates  after  the  decease 
of  a  tenant  for  life  may  require  to  he  construed  relatively  to  the 
prior  life  estate,  as  applying  to  the  time  of  possession  of  the  estate 
to  be  appointed  and  not  as  limiting  the  time  for  executing  the 
power  (fi). — A  limitation  to  A.  for  life  and  "  at  "  or  "  after  "  his 
death  as  he  shall  api^oint,  does  not  restrict  the  execution  of  the 
power  to  a  will,  but  it  may  be  made  at  any  time  during  his  life. 
On  the  other  hand,  where  the  terms  of  a  power  are  only 
consistent  with  a  testamentary  power  of  appointment,  the  power 
will  he  so  restricted  (It). 

A  power  given  to  the  tenant  of  an  estate  to  be  executed  when 
in  actual  possession  of  the  estate  cannot  be  executed  before  he 
obtains  possession  ;  and,  in  general,  possession  of  his  own  estate 
is  intended,  so  tbat  the  power  cannot  be  accelerated  by 
possession  acquired  under  a  grant  of  a  prior  possessory  estate  (i). 
The  person  to  exercise,  as  tenant  for  life,  the  statutory  powers 
conferred  by  the  Settled  Land  Acts,  1882  to  1890,  must  be 
"  beneficially  entitled  to  possession  of  settled  land,"  which  has 
been  interpreted  to  mean  in  possession  as  contradistinguished  to 
in  reversion  (A).  Where  two  or  more  persons  are  so  entitled 
they  together  constitute  a  tenant  for  life(/). 

There  was  a  jurisdiction  in  equity  (now  possessed  by  all 
branches  of  the  Supreme  Court)  to  enforce  a  covenant  or  contract 
to  execute  the  power  when  it  arises,  if  made  at  a  date  anterior 
to  that  at  which  the  power  was  actually  exercisable  {m). 

Whether  a  power  given  upon  a  contingency  can  be  exercised 
before  the  contingency  happens,  depends  upon  the  nature  of  the 
contingency.  Thus  a  power  given  to  a  person  in  case  of  failure 
of  issue  at  his  death  may  be  executed  during  his  life,  though 


(/)   Cii.rfl  y.  Bay,  13  East.  118. 

(r/)  Hargrave's  note  (2)  to  Co.  Lit. 
113  a  ;  Alcriuidrr  v.  Yov/ifj,  (!  Hare,  393. 

(/()  Siigden,  Powers,  210  ;  BeJaehsons 
Will,  13  Ch.  D.  189  ;  49  L.  J.  C.  82;  and 
the  cases  there  cited  ;  lie  Flower,  55 
L.  J.  C.  200. 

(/)  Sugden.  Powers,  269  ;  Coxey.Bay, 
13  East.  118. 

(Ji)  Settled  Land  Act,  1882,  s.  2  ;  lie 
Atkinson.  31  Ch.  D.  577  ;  55  L.  J.  C. 
49  ;  lie  Llanorer's  {Bcironcs!<^  Will, 
[1903]  1   Ch.  16  ;  72  L.  J.  C.  406.     See 


Carson,  Real  Prop.  Stats,  p.  658.  See 
as  to  persons  having  powers  of  a  tenant 
for  life  Settled  Land  Act,  1882,  ss.  58— 
63  ;  Carson's  Real  Prop.  Stats,  pp.  699 
et  seq. 

(I)  Settled  Land  Act,  1882,  s.  2  ;  lie 
Atldimm,  31  Ch.  D.  577  ;  55  L.  J.  C.  49  ; 
Ee  Colli nye\s  Sett.,  36  Ch.  D.  516  :  57 
L.  J.  C.  219  ;  lie  Osborne  S'  Brifjhfs, 
Ltd.,  [1902]  1  Ch.  335  ;  71  L.  J.  C. 
215. 

(?h)  Sugden,  Powers,  550 ;  and  see 
ibid.  530.     See^w.s;',  p.  306. 


vivor  of  two 
pei'sous. 
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operative  onl}-  upon  the  contingency  happening  of  his  death 
■without  leaving  issue  (»).  But  a  power  to  apjioint  by  will  to 
those  members  of  a  class  who  might  be  living  at  a  date  beyond 
the  limits  of  the  rule  against  perpetuities  cannot  be  executed  in 
favour  of  the  class  by  a  will  made  before  the  date  fixed  (o). 

If  the  contingency  is  as  to  the  person,  it  cannot  be  executed  Power  to  pur- 
until  the  person  is  ascertained.  Thus,  a  power  given  to  the 
survivor  of  two  persons  cannot  be  executed  by  a  joint  appoint- 
ment, or  by  a  several  appointment,  during  their  joint  lives  (j^ ). 
But  a  general  power,  if  to  be  executed  by  will,  may  be  well 
executed  by  the  will  of  the  actual  survivor,  though  made  during 
the  joint  lives  ;  for  the  will,  as  to  the  property  comprised  therein, 
speaks  from  the  death  (7).  A  power  given  to  a  designated  person 
in  the  event  of  his  surviving  another,  if  executed  during  the 
joint  lives,  will  be  effective  if  the  donee  be  the  survivor  (;•). 

A  power  to  be  exercised  within  a  prescribed  period  is  not  well  Power  re- 
executed  by  a  will,  unless  the  donee  of  the  power  die  within  the  certain  period 
period,  because  the  w'ill  is  not  operative  until  his  death  (s).     And  o^"  event, 
where  the  power  was  limited  to  cease  in  a  certain  event,  as  if  the 
donee  were  then  dead,  a  will  previously  made  was  held  to  be  no 
execution,  as  the  will  remained  revocable  (0- 

A  married  woman  may  execute  a  power.     But  her  power  may  Power  during 

covGrtuiG  or 

be  limited  so  that  she  can  only  execute  it  while  unmarried,  or  notwithstand- 
during  the  continuance  of  a  particular  coverture,  or  during  the  mg  coverture, 
continuance  of  any  coverture.     The  nature  of  the  power  depends 
upon  the  wording  of  the  instrument  creating  it,  and  it  is  not 
possible  to  reduce  the  cases  to  any  definite  rule(iO- 

The  usual  powers  in  a  settlement  are  impliedly  restricted  in  Powers  in 
their  execution  by  the  duration  of  the  settlement,  or  the  continu-  pHediy  re- 
ance    of    the   trusts   and   purposes   to   which   the   powers   are  stncted  to 

^       \  .  purposes  or 

subservient ;  and  they  cannot,  in  general,  be  exercised  after  the  the  settle- 
vesting  in  possession  of  the  ultimate  remainder  in  fee,  whereby 
they  are  rendered  no  longer  necessary  (x). 

(«)  Bnlbt/   V.    Pullen,   2   Bing.    144.  more,  1  Dick.  56  ;  S.  C.  nom.  Sclati'V  v. 

Aiul  as  to  a  power  to  arise  on  default  of  Travell,   3    Vin.    Ab.   427,    pi.    8.     See 

issue,  see  Sugdeii,  Powers,  267.  Thomas  v.  Jones,  1  De  G.  J.«S:  S.  68  ;  32 

(0)  Jilii/Jitx.  Ilartnoll,  It)  Ch.  D.  294  ;  L.  J.  C.  139. 

51  L.  J.  C.  162.  (s)   Cooper  v.  Martin,  L.  II.  3  Ch.  4  7, 

(y>)  McAdam  v.  Logan,  3  Bro.  C.  C.  and  there  is  no  jurisdiction  in  e<iuity  to 

310  ;  Doe  v.  Tomkinso'n,  2  M.  &  S.  165  ;  supply   such   defect   in   the   execution. 

Hole  V.   Escott,  4   M.  &   Cr.   187.     See  lb.     See  y^o.sf,  3U6. 

Care  v.  Cave,  8  De  G.  M.  &  G.  131  ;  lie  (t)  Potts  v.  Britton,  L.  K.  11  Eq.  433. 

Blacliljurn,  43  Ch.  D.  75  ;  59  L.  J.  C.  208.  («)  Sugden,  Powers,  153  et  seq. ;  Wood 

(jl)    Wills    Act,    1837,    ss.    24,    27;  v.   \Vood,L.li..   10  Eq.  220  ;  39  L.  J.  C. 

Thomas  y.' Jones,  1  De  G.  J.  &  S.  63  ;  32  790. 

L.  J.  C.  139.  (.c)  Sugden,    Powers,    99,    859;     see 

(/•)  Sutherland  (^Countess')  v.  North-  ante,  pp.  275,  276. 

L.P.L.  U 
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§§2.     The  Foem  and  Conditions  of  Execution. 

Forms  and  conditions  prescribed  by  the  power  must  be  strictly  complied 
with. 

Power  given  in  general  terms. 

Power  to  be  executed  by  deed— by  other  instrument  or  writing — will 
operating  as  instrument  of  execution— statutory  form  of  execution  by 
deed. 

Power  to  be  executed  by  will— statutory  form  of  execution  by  will- 
execution  by  will  revocable. 

Consent  required  to  execution. 

Power  involving  discretion  cannot  be  transferred — power  extended  to 
survivors— to  heirs  or  executors— to  assigns— execution  by  attorney. 

General  power  may  be  transferred— execution  by  giving  power. 


Forms  pre- 
scribed in 
power  must 
be  observed. 


The  forms  and  conditions  prescribed  in  the  creation  of  the 
power  for  the  due  execution  mast  be  strictly  observed ; — as  that 
it  shall  be  executed  by  deed,  or  will,  or  ^Yriting  ;— with  signature, 
sealing,  delivery ; — in  the  presence  or  with  the  attestation  of 
witnesses; — with  enrolment,  or  any  other  like  ceremony  ;— with 
the  consent  of  certain  persons,  or  with  notice  to  certain  persons, 
or  with  any  other  conditions  of  the  like  kind  (a),  or  that  the 
instrument  executing  a  general  power  to  appoint  by  will  shall 
refer  to  the  instrument  creating  the  power  (b). 


Power  given 
in  general 
terms. 


Power  to  be 
executed  by 
deed. 

By  other  in- 
strnment  or 
writing. 


Will  operat- 
ing as  instru- 
ment of 
execution. 


A  power  given  in  general  terms,  without  any  express  or  implied 
restriction  upon  the  mode  of  execution,  may  be  executed  by  deed 
or  will,  or  by  any  writing  sufficiently  declaring  the  use  or  estate 
appointed  (c).  A  recital  in  a  deed,  where  no  special  form  is 
necessary,  may  amount  to  a  sufficient  execution  of  a  power  (d). 

A  power  expressly  requiring  an  execution  by  deed  cannot,  in 
general,  be  executed  by  will. — But  if  the  mode  of  execution  be 
extended  in  terms  to  any  other  instrument  or  writing,  it  is  not 
then  restricted  to  a  deed,  and  an  instrument  intended  as  a  will, 
whether  good  or  not  as  such,  if  answering  to  the  description  and 
complying  with  the  formalities  required  by  the  power,  may  be  a 
sufficient  execution  (<?).  In  this  respect,  a  will  attested  as  being 
"  published,  acknowledged  and  declared  "  as  the  testator's  will 


(ti)  Sugden,  Powers,  200,  22S). 

(h)  P/iilUpH  V.  CtnjJri/,  48  Ch.  D.  222  ; 
59  L.  J.  C.  177  :  Be  Lane,  [1908]  2  Ch. 
581  ;  77  L.  J.  C.  774. 

{c)  Sudden.  Powers,  1.3.5,  20.3 ;  He 
Jaclisinil  Will,  13  Ch.  D.  189  ;  49 
L.  J.  C.  82.  See  lie  Flower,  55  L.  J.  C. 
200. 


{(I)  Puulson  v.  Wellington,  2  P.  Wms. 
438  ;  lie  Farnell,  38  Ch.  D.  599. 

[e)  Sugden,  Powers,  135,  209,  214; 
Taylor  v.  Meads,  4  De  G.  J.  k  S.  597  ; 
34 'L.  J.  C.  203.  As  to  the  jurisdiction 
to  aid  in  the  case  of  a  defective  execu- 
tion of  a  power,  seejJost,  p.  804. 
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in  the  presence  of  witnesses  was  held  to  answer  the  descriiDtion 
of  an  instrument  "delivered  "  (/).  But  a  will  not  sealed,  nor 
l^urporting  to  be  sealed,  was  held  not  to  operate  as  an  instrument 
"  sealed,"  as  required  for  the  execution  of  a  power  (//). 

By  the  22  c^-  23  Yict.  e.  35,  s.  12,  "  A  deed  hereafter  executed  statutory 
in  the  presence  of  and  attested  by  two  or  more  witnesses  in  the  cuVion  b^*^' 
manner  in  which  deeds  are  ordinarily   executed   and   attested  ^<^ed. 
shall,  so  far  as  respects  the  execution  and  attestation  thereof,  be 
a  valid  execution  of  a  power  of  appointment  by  deed  or  by  any 
instrument  in  writing  not  testamentary,  notwithstanding  it  shall 
have  been  expressly  required  that    a    deed    or   instrument   in 
writing  made  in  exercise  of  such  power  should  be  executed  or 
attested  with  some  additional  or   other   form   of   execution   or 
attestation  or  solemnity."     A  proviso  follows  saving  the  effect 
of  any  direction  in  the  power  as  to  the   consent  of  any  person 
required,   or  as  to  any   act  having  no  relation  to  the  mode  of 
executing   and   attestiiig   the   instrument,   and  also   saving   an 
execution  conformable  with  the  power  (//). 

Where  the  donee  of  a  power  is  restricted  to  an  appointment  Power  to  be 
by  will,  he  cannot  execute  it  by  deed  or  other  instrument  having  •^;'^?^"*^'i  '-'y 
an   immediate   irrevocable    operation,  for  the   intention  of   the 
power  that  the  execution  should  be  revocable  would  be  thereby 
defeated  (/). 

The  Wills  Act,  1837,  (applying  to  wills  made  subsequently,)   statutory 
which  prescribes  a  general  form  for  the  execution  of  wills  (s.  9),  cu™ii  b^^^* 
further   enacts  as  to   the  execution  of  powers  by  will  (s.  10),  ^^''ll- 
"  that  no  appointment  made  by  will  in  exercise  of  any  power 
shall  be  valid,  unless  the  same  be  executed  in  manner  herein- 
before required;  and  every  will  executed  in  manner  hereinbefore 
required  shall,  as  far  as  respects  the  execution  and  attestation 
thereof,  be  a  valid  execution  of  a  power  of  ai^pointment  by  will, 
notwithstanding  it  shall  have  been  expressly  required  that  a  will 
made  in  exercise  of  such  power  should  be  executed  with  some 
additional  or  otherform  of  execution  or  solemnity  "(/.•). 

The  statute  applies  only  to  powers  admitting  in  terms  of  an 

(/■)  Smith  V.  AdJiins,   L.   11.   U   E(i.  (/)  Sugden,   Powers,   210;    Proby   v. 

402  :  41  L.  J.  C.  628.  Landor,  28  Beav.  o04 ;  Re  Flower,  .-|.") 

((j)  Taijlor  V.  Meudx,  4  Dc  G.  J.  &  S.  L.  J.  C.  200  ;  Mdjorihankn  v.  Iloreiuh'u, 

597  ;  34  L.  J.  C.  203,  and  see  the  cases  Uru.  11.     And  there  is  no  juristlictioa 

there  cited.  in  equity  to  aid  such  an  execution  of 

(/()  See  as  to  the  changes  effected  by  the  power,  see  post,  p.  306. 

this  statutory  provision.  Sugden,  Powers,  (/.')  PhUUps  v.  Cai/lci/,  43  Ch.  D.  222  ; 

234;    Carson.    Real    Prop.    Stats.    h2\).  r>9  L.  J.  C.  177.     See  i^<;  Z^///-,  [11*08] 

And  see  Xcwftni  v.  liickctts,  'J  H.  L.  C.  2  Ch.  581  ;  77  L.  J.  C.  774. 
262. 

u  2 
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Execution 
will  is  re- 
vocable. 


bv 
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quired  for 
execution. 


rc- 


Fower  in- 
volving dis- 
cretion can- 
not be  trans- 
ferred. 


Power  ex- 
tended to  sur- 
vivors. 


execution  "by  will,"  and  does  not  extend  to  powers  to  be 
executed  by  other  instruments  or  writings,  though  a  will  might 
answer  the  description  of  such  instrument  or  writing  and  satisfy 
the  terms  of  the  power ;  in  which  case,  however,  the  statute  will 
not  obviate  the  defects  of  the  will  as  such  instrument  in  not 
satisfying  the  requirements  of  the  power  (1). 

An  appointment  by  will  partakes  of  the  revocable  quality  of 
the  will  itself  in  which  it  is  made,  and,  therefore,  is  not  complete 
until  the  death  of  the  testator.  Consequently  it  cannot  operate 
in  favour  of  appointees  dying  before  the  testator  ;  and  a  revoca- 
tion of  the  will  is  a  revocation  of  any  appointment  thereby 
made  {m).  So  it  cannot  operate  as  an  execution  of  a  power 
restricted  to  a  certain  time,  unless  the  testator  die  within  the 
time,  so  that  his  will  may  become  operative  during  the 
continuance  of  the  power  (»). 

The  consent  of  other  persons,  which  may  be  required  as  a 
condition  to  the  execution  of  the  power,  must  be  obtained,  and 
at  the  time  and  in  the  particular  form  required  by  the  terms  of 
the  power ;  and  the  death  of  the  person  whose  consent  is  so 
required,  or  of  one  of  several  persons  whose  joint  consent  is 
required,  prevents  the  exercise  of  the  power  and  so  destroys 
it  (o). 

"  If  the  power  rejjose  a  personal  trust  and  confidence  in  the 
donee  of  it,  to  exercise  his  own  judgment  and  discretion,  he 
cannot  refer  the  power  to  the  execution  of  another,  for  delegatus 
non  iiotest  delegare'''  {p). — So  a  power  of  consent,  as  a  condition 
to  the  execution  of  a  power  by  another,  cannot  be  transferred  (5). 
The  statutory  powers  of  a  tenant  for  life  under  the  Settled  Land 
Act  cannot  be  assigned  (r). 

It  is  sometimes  important  to  consider,  especially  in  the  case 
of  trustees,  whether  a  poNver  is  exercisable  by  the  persons 
named,  or  may  be  executed  by  others  in  a  chain  of  devolution. 
As  regards  survivorship,  the  following  rules  are  laid  down  by 
Lord  St.  Leonards  :  (1)  where  a  power  is  given  to  two  or  more, 


(/)  TaijJor  V.  :Mea(ls,  -1  De  G.  J.  i:  S. 
597  ;  34  L.  J.  C.  203. 

{ill)  Sugden,  Powers,  458,460  ;  Daries' 
Trusfit,  L.  R.  13  Eq.  163 ;  41  L.  J.  C. 
97  ;  Sothtran  v.  De/iaiff,  20  Ch.  D.  99  ; 
lie  Boyd,  [1897]  2  Ch.  232  ;  G(i  L.  J.  C. 
614.  See  lie  Marten,  [1902]  1  Ch.  314  ; 
71  L.  J.  C.  203. 

(«)  Cooper  V.  Martin,  L.  R.  3  Ch.  47. 
And  if  the  power  cease  before  the  death 


of  the  testator,  there  is  no  equity  in  aid 
of  the  appointment  in  his  will.  See 
2'ost,  p.  3U6. 

((»)  Sugden,  Powers,  252,  and  see  the 
cases  there  cited. 

(p)  Sugden,  Powers,  179,  and  see  the 
cases  there  cited.  See  Williamson  v. 
Fancell,  35  Ch.  D.  128  ;  56  L.  J.  C.645. 

{q)  Hawltina  v.  Kemp,  3  East,  410. 

{?•)  Settled  Land  Act,  1882,  s.  50. 
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by  their  proper  names,  who  are  not  made  executors,  it  ^Yill  not 
survive  without  express  words ;  (2)  where  it  is  given  to  three  or 
more  generally,  as  to  "  my  trustees,"  "  my  sons,"  etc.,  and  not 
by  their  proper  names,  the  authority  will  survive  whilst  the 
plural  numl)er  remains  ;  (3)  where  the  authority  is  given  to 
"  executors,"  and  the  will  does  not  expressly  point  to  a  joint 
exercise  of  it,  even  a  single  surviving  executor  may  exercise  it ; 
(4)  where  the  authority  is  given  to  them  )iomutatiin,  although 
in  the  character  of  executors,  j^t  it  is  at  least  doubtful  whether 
it  will  survive  ;  (5)  where  the  power  to  executors  to  sell  arises 
by  implication,  the  power  will  equally  arise  to  the  survivor.  The 
learned  author  in  conclusion  repeats  the  advice  of  Lord  Coke 
that  the  power  should  be  extended  in  express  terms  to  the 
survivors  or  survivor  (s).  In  the  case  of  trusts  constituted  after, 
or  created  by  instruments  coming  into  operation  after, 
December  31st,  1881,  a  power  may  be  executed  by  the  survivor 
or  survivors  of  two  or  more  trustees  unless  the  contrary  is 
expressed  in  the  instrument  creating  the  power  (/)• 

The  power  may  be  expressly  extended  to  representatives,  as  Power  ex- 
the  heirs  or  executors  of   the  donee,  who   in   such   case   may  {fjirs^o/exe- 
execute  it ;  but  it  is  not  thereby  made  assignable  (a).  cutors. 

If  the  power  be  expressly  extended  to  the  assirpis  of  the  donee.  Power  ex- 
it may  pass  to  his  assignee  in  law  or  in  fact,  either  as  annexed  J^l^g^g^  *^ 
to  an  estate  or  not,  and  either  in  his  lifetime  or  at  his  death, 
according  to  the  intention  of  the  instrument  creating  the 
power  (.r).  New  trustees  appointed  by  the  donees  of  the  power 
for  that  purpose  may  exercise  the  same  powers,  authorities,  and 
discretions  as  the  original  trustees,  unless  this  right  is  negatived 
or  modified  by  the  instrument  creating  the  trust  ;  and  if 
appointed  by  the  court  without  this  limitation  (ij). 

The  deed  or  instrument  of  appointment  under  a  power,  when  Execution  by 

•  (•   ii         J  1       attorney. 

prepared  according  to  the  instructions  of  the  donee,  may  be 
executed  by  attorney,  there  being  no  discretion  involved  in  the 
mere  act  of  execution  ;  unless  the  power  prescribe  some  particular 
mode  of  execution  inconsistent  with  such  agency.  The  deed  or 
instrument  is  in  fact  that  of  the  principal ;  it  purports  to  be 
drawn  and  executed  in  his  name,  though  the  formal  act  of 
execution  is  by  the  hand  of  an  attorney  U). 

(s)  Sugden,   Powers,    128.     Sec   unto,  Maij,   3    K.   &   J.    585  ;    2(;    L.    J.    C. 

p.  273,  u.  (u).  7'Jl. 

(0  Trustee  Act,  1893,  s.  22.  (y)  Trustee  Act,  18'J3,  s.  10,  sub-ss.  .^, 

(«)  Sutjden,    Powers,    121) — 131,   and  5,  s.  37. 

the  cases^there  cited.  {-)  Sugden,   Powei-s,    180^    VM  ;    see 

(.r)  Sugden,    Powers,    180;    Ilall    v.  Ucikelcij  v.  Uanli/,  o  B.  k  L. 'doo. 
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General  power  A  general  power,  unrestricted  as  to  the  objects  and  as  to  the 
ferred^  ^^°^"  execution,  may  be  transferred  to  another.  Thus  where  an  estate 
is  Kmited  generally  to  such  uses  as  A.  shall  appoint,  he  may 
limit  it  to  such  uses  as  B.  shall  appoint,  and  B.  will  take  a 
general  power  of  appointment.  The  power  in  such  form  is  a 
species  of  ownershij)  equivalent  to  the  fee  simple,  involving  no 
trust  or  discretion  except  on  his  own  behalf  (a). 

A  power  to  appoint  generally  to  or  amongst  particular  objects 
may  be  executed  by  giving  to  the  objects  a  general  power  of 
appointment,  for  that  is  equivalent  to  ownership,  and  not  a 
delegation  of  the  original  power  (/>).  So  the  power  may  be 
executed  by  giving  to  an  object  an  estate  for  life  with  power  to 
appoint  by  will  ((■) ;  only  if  the  object  of  the  appointment  were 
not  living  at  the  time  of  the  creation  of  the  poAver,  the  appoint- 
ment to  him  of  the  power  by  will  would  be  void  for 
remoteness  ((/). 


Execution  by 
giving  power. 


§§3.    Construction  and  Operation  of  the  Instrument 
OF  Execution. 

Intention  to  execute  the  power — examples. 

Conveyance  or  devise  operating  as  execution  of  power — where  donee  of 

power  has  no  estate — where  donee  has  estate— where  donee,  having 

estate,  both  appoints  and  conveys. 
Statutory  effect  of  general  devise  in  execution  of  power — power  created 

subseciuently  to  the  will. 
Construction  of  the  uses  and  estates  appointed. 
Partial  and  repeated  execution   of    power — execution  for  mortgage   or 

charge  only. 
Execution  with  reservation  of  new  powers  of  revocation  and  appointmen1> 

— new  powers  must  be  expressly  reserved — new  power  of  revocation 

does  not  include  new  appointment — new  powers  do  not  require  the 

formalities  of  the  original  power — Execution  V)y  will  revocable  without 

reservation. 
Execution  subject  to  a  condition. 


Intention  to 
execute  the 
power  must 
appear. 


An  intention  to  execute  a  power  must  appear,  but  is 
sufficiently  manifested  by  an  instrument  which  points  to  the 
property  over  which  it  exists ;  it  need  not  expressly  recite  or 
refer  to  the  power,  although  it  is  customary  to  do  so  (a). 


(a)  Sugden,  Powers,  181,  I'Jo  ;  see 
fDitc.  p.  284. 

(h)  Jiraij  V.  Brce,  2  CI.  &  F.  453. 

((•)  I'h/j)sun  V.  Turner,  i)  Sim.  227  ; 
Slark  V.  Dal-ijns,  L.  P.  lU  Ch.  35  ;  42 
L.  J.  C.  .524. 

{(I)    WoUadon    v.   King,   L.  P.  8    Eq. 


105:  38  L.  J.  C.  (51,  392  ;  Morgan  v. 
GroHOic,  L.  E.  10  Eq.  1  ;  42  L.  J.  C. 
410. 

(rt)  Sugden,  Powers,  201,  289  ;  Gartk 
V.  Town-send,  L.  P.  7  Eq.  220  ;  He 
FuriielL  33  Ch.  D.  599. 
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A  will  containing  a  general  expression  of  intention  to  execute  Examples, 
any  disposing  power  may  operate  as  an  execution  of  a  power, 
general  or  special,  notw^ith^tanding  the  will  contain  a  general 
charge  of  debts,  which  could  not  attach  on  the  property  appointed, 
and  notwithstanding  that  it  purport  to  devise  a  greater  estate  or 
to  include  other  persons  than  the  power  authorises  (^).  A  recital 
in  an  instrument  to  the  effect  that  a  person,  an  object  of  the 
power,  is  entitled  to  an  estate  or  fund  to  be  appointed  may  show 
a  sufficient  intention  to  appoint,  and  if  sufficient  in  respect  to 
form  may  operate  as  an  appointment  (e). — Where  a  person, 
havmg  a  general  power  over  property  vested  in  a  trustee,  took 
a  transfer  of  the  property  from  the  trustee  and  executed  the 
deed  of  transfer,  it  was  held  to  operate  as  an  execution  of  the 
power  (<0- 

Where  a  person,  having  a  power  to  appoint  property,  executes  Cunveyance 
an  instrument  (whether  a  conveyance  or  will)  satisfying  the  operating  as 
requirements  of  the  power  as  to  form  and  conditions,  it  will  execution  of  a 

...         power  — 

operate  as  an  execution  of  the  power,  although  it  neither  contams  where' no 
a  reference  to  the  power,  nor  expresses  an  intention  to  execute  estate, 
the  power,  if  the   donee   has   no   property   to   which   a    direct 
conveyance  or  devise  could  apply  (e). 

Where  a  person  has  a  power  of   appointment  and   also  an  "Where  donee 

,    ,        .        ,,  ,  1      •  -i.!        i.    of  power  has 

estate  m  the  same  property,  a  conveyance  or  devise,  witliout  estate. 
any  reference  to  the  power,  operates  presumptively  upon  the 
estate  only,  and  not  as  an  execution  of  the  power.  But  if  full 
effect  cannot  be  given  to  the  intended  disposition  by  way  of 
conveyance  or  devise,  the  instrument,  if  sufficient  in  other 
respects,  may  be  ttiken  to  operate  in  execution  of  the  power  in 
order  to  effectuate  the  general  intention  (/"). — Thus,  if  a  tenant 
for  life  with  a  power  of  leasing  grant  a  lease  without  reference 
to  the  power,  such  lease,  as  drawn  from  his  estate,  would 
determine  with  his  life  ;  but,  if  made  in  conformity  with  the 
power,  it  may  be  supported  for  the  whole  term  as  an  execution 
of  the  power  (//). 

{h)  Lmvr    V.    Pennhuito)),    10     L.    J.  h,U.  2  (Vxil.  U'l  \  lie  Dur-nport,  Wmh] 

N.  S.  C.  83;    'Ihipe'x  tnist.i,   L.   K.   10  1  Ch.  Ml  ;  (J4  L.  J.  C.  2.")2. 

E(i.  442 ;  43   L.  J.  C.  87  ;    lie  MUner,  0')  Sugden,    Powers,  289  ;    Itoake  v. 

[189it]  1  Ch.  r>63  ;  68  L.  J.  C.  25.5  ;  lie  Deiin,   4    Bli.    N.    S.    1  ;    Att.Gen.    v. 

Muyhew,  70  L.  J.  C.  428  ;  [I'JOl]  1  Ch.  Wilkinson,  L.  R.  2  Eq.  816;    Gratwieli'.t 

677;    lie    Weston s  Sett.,   [1906]    2  Ch.  Tni.'<ts,  L.  R.  1    Eq.  177;  Re  Maijhew, 

620  ;  76  L.  J.  C.  54.  [1901]  1  Ch.  676  ;  70  L.  J.  C.  428. 

(t-)   Wilson  \.Pi(jf]ott,2  Ves.jim.  351  ;  (/")  Roahe  v.  Denn,  4  Bli.  X.  S.  1  ; 

lie  Furncll,  33  Ch.  D.  599.  Sir  Edtatvd  Clere's  Case,  6  Co.  17.     See 

(rf)  MarU'v  v.  lominus,  L.  K.   17  E([.  Sugden,  Powers,  347. 

8  ;  43  L.  J.  C.  73.     See  Watts  v.  Cainj>-  (j)  Per   Parker,   C.  J.,   Tomlinson  v. 
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power  operat- 
ing as  con- 
vej'auce. 


Where  donee 
of  power 
having  estate 
both  appoints 
and  conveys. 


Statutory 
effect  of 
general  devise 
as  execution 
of  a  general 
power. 


On  the  other  hand,  where  the  instrument  is  expressly  made 
in  execution  of  the  po^Yer  only,  and  not  as  a  conveyance  of  the 
estate,  if  it  be  void  in  execution  of  the  power,  it  may  be  supported 
as  against  the  appointor  out  of  his  interest ;  but  it  will  not 
operate  as  a  conveyance  contrary  to  the  intention,  where  the 
effect  of  such  operation  would  be  prejudicial  to  the  appointee, 
as  by  merging  a  prior  interest,  or  giving  a  less  interest  than 
intended  under  the  power,  or  where  the  estate  is  subject 
to  trusts  (//). 

Where  the  donee  of  a  power,  having  also  an  estate  or  interest 
in  the  land,  both  executes  the  power  and  conveys  the  estate, 
the  question  may  arise  whether  the  instrument  operates  by  way 
of  conveyance  or  appointment.  This  is  a  question  of  construction 
with  reference  to  the  circumstances,  and  that  construction  is 
to  be  adopted  which  will  best  effectuate  the  intention  of  the 
parties  (i). — Conveyances  are  commonly  drawn  so  as  to  be 
capable  of  operating  either  way,  for  greater  security  (/.) . 

By  the  Wills  Act,  1837,  s.  27,  "  a  general  devise  of  the  real 
estate  of  the  testator,  or  of  the  real  estate  of  the  testator  in  any 
place,  or  in  the  occupation  of  any  person  mentioned  in  his  will, 
or  otherwise  described  in  a  general  manner,  shall  be  construed 
to  include  any  real  estate  or  any  real  estate  to  which  such 
description  shall  extend  (as  the  case  may  be)  which  he  may 
have  power  to  appoint  in  any  manner  he  may  think  proper,  and 
shall  operate  as  an  execution  of  such  power,  unless  a  contrary 
intention  shall  appear  by  the  will;"  the  section  proceeds  to 
enact  in  the  same  terms  as  to  personal  estate. — If  the  power 
requires  that  the  appointment  should  expressly  refer  to  the 
power,  it  is  not  a  general  power  within  the  section  (/).  A  power 
to  appoint  to  any  person  by  will  only  is  a  general  power  within 
the  section  (/«)  ;  a  power  to  appoint  in  any  manner  amongst 
children  is  not  (»)•  A  power  to  appoint  a  life  estate  to  a  wife 
cannot  be  exercised  by  an  appointment  of  an  absolute  interest 
to  her  {(>). 

This  enactment  merely  expresses  the  rule  of  law,  wliere  there 
is  no  other  estate  to  satisfy  the  devise ;  but  where  the  testator 
has  an  estate  as  owner,  and  also  a  general  power  over  the  same 


Dhjlito/i,  10  Mod.  36  ;  Camphell  v. 
Leuck,  Ambl.  740.  See  Bijus  v.  Cruise, 
2  Jo.  &  Lat.  460. 

(Ji)  Sugden,  Powers,  353  ;  Iloe  v.  Ahp. 
Yvrli,  6  East,  86  ;  Bowes  v.  East  Londun 
Waterwurlts,  3  Madd.  375  ;  Jac.  324. 

(J)  Sugden,  Powers,  357,  and  cases 
there  cited.  See  Butler  v.  Gray,  L.  R. 
.5  Ch.  26  ;  3'J  L.  J.  C.  2'Jl. 


(Ji)  See  ante,  p.  275. 

il)  Phillips  V.  Cayleu,  43  Ch.  D.  222  ; 
59  L.  J.  C.  377.  See  Me  Lane,  [1908] 
2Ch.  581  ;  77  L.  J.C.  774. 

(/;/)  Be  Powell's  Trusts,  39  L.  J.  C. 
188. 

(w)   Cloves  V.  Awdry,  12  P.eav.  604. 

{o)  Re  Williams,  42  Ch.  L).  93  ;  58 
L.  J.  C.  451. 
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or  other  estates,  it  alters  the  previous  rule,  that  a  general  devise 
would  operate  as  an  appointment  only  if  the  intention  required 
it.  Under  the  statute  a  general  devise  executes  the  power  unless 
a  contrary  intention  appear  by  the  will  (p). 

Under  this  section  a  charge  of  debts  or  legacies,  or  other  Direction  to 
general  direction  as  to  the  application  of  the  testator's  estate, 
may  operate  as  an  execution  of  a  general  power  of  appoint- 
ment {<]).  But  the  execution  will  extend  only  so  far  as  necessary 
to  render  such  directions  effectual,  and  so  far  as  such  directions 
fail  l)y  lapse  or  otherwise  the  power  ^Yill  remain  unexecuted  (/•). 

The  same  statute  enables  a  testator  to  dispose  of  all  the  real  I'-^^vers 

.  created  subse- 

and  personal  estate  which  he  shall  be  entitled  to  at  the  tnne  of  queutiy  to  the 
his  death  (sect.  3) ;  and  further  enacts  that  every  will  shall  be  ^^■'^'• 
construed,  with  reference  to  the  real  and  personal  estate  com- 
prised in  it,  to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appeal-  by  the  will  (sect.  24). — Hence  a  general 
devise  may  operate  in  execution  of  a  power  created  after  the  date 
of  the  will,  if  it  be  capable  of  being  so  executed  ;  but  it  may 
appear  from  the  circumstances,  or  the  language  used,  that  the 
testator  did  not  intend  his  previous  will  to  operate  in  execution 
of  it,  in  which  event  it  will  be  so  restricted  in  its  operation  (.s). 

The  limitation  of  the  uses  or  estates  appointed  in  execution  of  Construction 
a  power  is  construed  by  the  rules  applicable  to  the  instrument  estates  .ap- 
of  execution,  as  being   a    deed    or   a    will.      Therefore,    if   the  pointed, 
appointment  be  by  deed,  the  same  technical  terms  are  required, 
and  receive  the  same  construction  as  in  a  conveyance  of  the  like 
estates.     If  the  appointment  be  by  will,  the  terms  of  appoint- 
ment receive  the  same  construction  as  wills  in  general  (t). — The 
appointed  limitations  are  construed,  in  general,  in  combination 
with  the  limitations  of   the   original   instrument   creating   the 
power  and  as  if  inserted  therein  in  place  of  the  power  (»)• 

A  power  of  revocation  and  new  appointment  may  be  executed  Partial  exeou- 
from  time  to  time  as  to  different  parts  of  the  land,  or  as  to  *"^'"- 

(;j)  Sugden,    Powers,    3U0  ;     Carson,  uOS  ;  o5  L.  J.  C.  5(54  ;  Be  Boijd,  [181)7] 

Real  Prop.  «iats.  407  ;  Lake  v.  Citrrie,  2  Ch.  232;  66  L.  J.  C.  614. 

2   De  G.  M.  &  G.  547.     See  Be  Jacob,  (s)  StiUman  v.  Wcedon,  1(>  Sim.  26  ; 

[1S)07]  1  Ch.  445;  76  L.J.  C.  217.  18   L.  J.  C.  46  :  Mom  v.  ILirtcr,  2  Sin. 

(q)    Wtldinj  V.  Barnctt,  L.  II.  0   Eq.  &  G.  4.")8  ;  Rudiiuf.s  Settlement,  ]..  P.  14 

l'.)3  ;  Be    Wllkinwn,  L.  11.  4  Ch.   ."j87  ;  Eq.  2ti6  :  41   L.  J.  C.  6().>  ;  Pettlmjer  v. 

Be  Blntde's  Sett.,  12  Ch.   D.  667;  Be  Ambler,  h.  \i.  1   ¥a\.  510;    H.'>  L.  J.   C. 

Jfod//.soii,  [IS'J'Jj  1  Ch.  066;  Be  Marten,  IJ.sy  ;  Be  Haijcx,  [I'JOl]  2  Ch.  521».     See 

[1;K)2]  1  Ch.  314.     See  i/f  Van  Ilagan,  JJeddint/toii  v.  Banmunn,  [I'M'd]  A.  C. 

10  Ch.  D.  18.  13  ;  72L.  J.  C.  15.j. 

(r)  BeBacies'  Trusts,  L.  R.13Eq.  1(53  ;  (0  Sugden,  Powers,  441. 

41  L.  J.  C.  •J7  ;  Be  Thur.ston,  32  Ch.  D.  (,w)  See  ante,  p.  270. 
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Kepeated  exe- 
cution. 


Execution  for 
mortgage  or 
char2:e  only. 


different  uses  or  estates,  so  long  as  any  ])ower  continues.  Thus, 
a  general  power  of  appointment  may  be  executed  by  appointing 
an  estate  for  life  at  one  time,  and  the  fee  at  another  time.  So,  a 
power  of  jointuring  or  raising  portions  may  be  executed  from 
time  to  time,  as  required,  up  to  the  limits  of  the  power  {.v). — And 
an  express  declaration  that  the  residue  of  the  estate  or  interest 
shall  go  to  the  remainderman  or  as  in  default  of  appointment  is 
merely  a  statement  of  the  legal  result,  and  not  a  complete 
execution  of  the  power,  preventing  any  further  execution  of  it  (y). 
A  power  may  be  executed  for  the  whole  legal  estate,  but  only 
partially  for  the  equitable  or  beneficial  estate  ;  as  in  the  case  of 
an  appointment  in  fee  by  way  of  mortgage  or  charge  only,  the 
power  is  wholly  executed  at  law,  but  only  partially  in  equity, 
leaving  the  equity  of  redemption  or  the  residue  of  the  beneficial 
interest  still  subject  to  the  power ;  but  a  formal  reservation  of 
the  equity  of  redemption  may  operate  as  an  appointment  of  the 
residuary  interest,  without  an  express  declaration  of  intention  to 
alter  the  previous  title  (,?). 


Execution 
with  power  of 
revocation 
and  new  ap- 
pointment. 


Power  of  re- 
vocation must 
be  expressly 
reservetl. 


Reserve<l 
power  of  re- 
vocation does 
not  include 
new  ajipoint- 
ment. 


A  power,  whether  general  or  limited,  may  be  executed  with 
the  reservation  of  a  powder  of  revocation  and  new  appointment, 
although  no  express  authority  for  such  reservation  be  given  in 
the  original  power :  and  a  like  reservation  may  be  made  upon 
every  subsequent  execution  of  the  power  (a). — And  it  seems 
"  that  such  a  power  may  be  reserved  upon  the  execution  of  even 
a  power  simply  collateral  "  {h). — "  But  a  power  may  be  so  framed 
as  to  show  that  an  irrevocable  appointment  is  intended  so  as  to 
exclude  the  right  to  reserve  a  power  of  revocation  "(c). 

Where  a  power  of  appointment  is  executed  by  deed,  without  a 
power  of  revocation  being  reserved  in  the  deed,  the  appointment 
cannot  be  revoked,  although  the  original  power  expressly 
authorise  revocation  from  time  to  time  (d). 

The  execution  of  a  power  to  revoke  reserved  upon  the  execution 
of  a  former  power  will  revive  the  powers  contained  in  the 
original  settlement,  although  to  the  power  of  revocation  there 


(./■)  Sugden,  Powers,  272  ;  Dlgges' 
Ciitie,  1  Co.  173  h  ;  Ilcrrry  v.  Herrey,  1 
Atk.  561  ;  ZoucJi  v.  Wouhton,  2  Burr. 
1136  ;  1  W.  Bl.  281  ;  C'linUu/Jiame  v. 
Aiidrvf/ier,  L.  II.  2  H.  L.  Sc.  223.  See 
^\'rb>ifcr  V.  Jiorhlt/if/fon.  16  Sim.  177  ; 
Yrr.sfiirnie  v.  Gurdnirr,  17  Beav.  338. 

(Z/)  Sugden,  Powers.  82  ;  Zinich  v. 
Wooldon,2  Burr.  1136:  1  W.  Bl.  281. 
See  I)op  V.  Mnhoriifi,  2  T.  R.  7 HI. 

(f)  Sugden,  Powers,  273,  27-1  ;  Innrs 
V.  JachmiH,  16   Ves.  356  ;   1    Bligh,  lUl. 


See  a?ife,  p.  208. 

(^/)  Sugden,  Powers,  367  ;  Adams  v. 
Adams,  Cowp.  651. 

(J)')  Sugden,  Powers,  389.  See  ante, 
p.  27!). 

(^0  Sugden,  Powers,  38!). 

(jl)  Sugden,  Powers,  36!) ;  Ilele  v. 
Bund,  Sugden,  App.  !)08 ;  Prec.  Ch. 
474  ;  Re  Hancock,  [1896]  2  Ch.  173  ;  65 
L.  J.  C.  690.  See  Tarhach  v.  Marbtirij, 
2  Vern.  511  and  note. 
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be  not  added  an  express  poNver  to  appoint  new  uses,  unless  the 

appointment  be  destructive  of  the  original  settlement.     In  the 

latter  case,  if  a  power  of  revocation  be  reserved,  or  if  executed, 

a  power  to  appoint  new  uses  be  not  also  reserved,  the  seisin  ^Yill 

vest  in  the  settlor  under  the  doctrine  of  resulting  uses(f'),  and 

upon  an  attempted  execution  of  the  original  power  there  would 

be  no  seisin  to  serve  the  new  uses  declared  (./"). — An  original 

power  in  a  settlement  reserved  to  the  settlor  to  revoke  the  uses 

authorises  a  new  appointment  without  further  reservation  0/). 

New  powers  of  revocation  and  appointment  reserved  upon  the  New  powers 

execution  of  an  original  power  are  restricted  in  extent  of  operation  j^^  foi  maliUcs 

and  as  to  the  obiects  of  appointment  bv  the  terms  of  the  original  of  original 

"  .  .  .        i5f)\ver. 

power  ;  but  they  are  not  restricted  in  execution  l)y  the  formalities 

required  by  that  power.  These  formalities  may  be  altogether 
omitted,  and  the  new  powers  executed  in  compliance  with  those 
formalities  and  conditions  only  which  may  be  prescril^ed  in  the 
terms  of  their  reservation  (//). 

An  execution  by  will  is  always  revocable  by  the  nature  of  the  Execution  by 
instrument,  without  any  express  reservation  of  a  power  to  revoke  ;  i^g^ocaWe.^^ 
and  a  new  appointment  may  be  made  at  any  time  by  a  subse- 
quent will  (i). 

A  power  may  be  executed  conditionally^  so  as  not  to  take  effect  Execution 
until  a  future  time  or  event ;  or  to  be  subject  to  revocation  by  a  cond^don!  ^ 
future  event  (k).  Thus,  an  appointment  by  will,  reciting  that  the 
appointor  had  then  no  children,  was  construed  to  be  conditional 
on  there  being  no  children  ;  so  that,  upon  children  being  born, 
the  appointment  was  inoperative,  and  the  children  became 
entitled  under  a  limitation  to  them  in  default  of  appointment  (/)• 
In  settlements  of  land  a  power  is  usually  given  to  raise  sums  of 
money  charged  upon  the  settled  estates  to  be  paid  to  those  who 
will  not  come  into  possession  of  the  lands  under  the  limitations 
of  the  settlement.  These  sums  of  money  are  known  as  portions 
for  younger  children,  and  an  appointment  made  to  a  younger 
child  is  impliedly  conditional  upon  his  continuing  to  till  that 
character  until  the  time  of  payment ;  and  upon  his  becoming  the 
eldest  son  in  the  lifetime  of  the  parent  the  appointment  becomes 

(r)  See  ante,  pp.  S3,  254.  (//)  Siigdon,  Powers,  3(i6.     See  Adnmg 

(/)    Ward  V.  Lcnthull,  I  Sid.  343  ;  2  v.    Adaiiis,    Cowp.    (iol  ;    Brudenell   v. 

Keb.  2G'J  ;  Mimtagu  v.  Kutcr,  8  Ex.  507  ;  J-:hcc.i.  1  East,  442  ;  7  Ves.  382. 

22  I..  J.  Ex.  154  ;'  Suundcrs  v.  IJran.'<,  8  (/)  Sugden,   Powers,  387.     See   ante, 

II.  L.   C.  721  ;    31   L.  J.    C.  233.     See  p.  2!t2. 

Sugden,  Powers,  373— 3S6.  (/.■)  Sugden,  Powers,  30)2. 

(y)  Sugden,  Powers,  371,375;  Wltham  (/)  Jeffcn/.f'  Ti-K.itx,  L.  K.  14  Ei].  13G  ; 

V.  JUaiul,  1    Ch.  Ca.  241;    3    Swanst.  42  L.  J.  C.  17. 

277,  n. 
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void,  and  a  new  appointment  maybe  made  of  that  portion  (ni). — 
Under  a  power  of  appointment  to  children,  who  were  also  entitled 
in  default  of  appointment,  an  appointment  was  made  of  a  share 
to  one  upon  terms  that  in  ease  of  no  complete  appointment  it 
should  be  in  place  of  all  claim  of  the  appointee  against  the 
property ;  it  was  held  that  such  appointment  in  the  event 
excluded  the  appointee  from  any  further  claim,  and  impliedly 
appointed  the  residue  to  the  other -children  ()t). 


§§    4.  Execution  in  Excess  of  Power. 

Excess  as  to  the  objects  of  the  power — appointment   amongst   persons, 

some  of  whom  a7'e  strangers  to  the  power — appointment  to  object, 

with  appointment  over  to  stranger — appointment  to  stranger  with 

appointment  over  to  object. 
Appointment  to  child  for  life  with  remainder  to  his  children  or  issue,  not 

objects — estate  tail  by  cij-j^'cs  doctrine. 
Excess  in  the  estate  appointed — lease  in  excess  of  power — charge  in  excess 

of  power. 
Appointment  with  directions  and  conditions  in  excess  of  power — direction 

that  appointed   property   bo  settled — invalid  directions   inseparable 

from  appointment. 


Execution  in 
excess  o  f 
power. 


Appointment 
amongst 
persons  some 
of  whom  not 

objects. 


An  appointment  in  excess  of  or  deviating  from  the  power  is,  in 
general,  wholly  void ;  but  if  the  excess  or  deviation  can  be 
ascertained  and  separated  from  the  rest  of  the  appointment,  it  is 
void  to  that  extent  only.  The  excess  or  deviation  may  be  in  the 
objects  to  whom  the  a^Dpointment  is  made; — in  the  estates  or 
interests  appointed ; — in  conditions  or  qualifications  annexed  to 
the  appointment  («). 

An  apj)ointinent  made  distributively  amongst  persons,  some  of 
whom  are  objects  of  the  power  and  some  not,  may  be  void  in  tola 
from  uncertainty  as  to  what  share  the  proper  objects  should 
take  ;  but  such  an  appointment  may  be  supported  as  to  the 
objects  within  the  i^ower,  if  it  can  be  taken  as  in  effect  distributing 


(//O  Sugden,  Powers,  fill) ;  Chadicich 
\.  Diileinun,  2  V'ern.  528 ;  Teynham 
(jMrd:)  V.  Wehh,  2  Ves.  sen.  198;  lie 
Jiuyleif.'i  Settlement,  L.  R.  G  Ch.  590. 
See  Doiiirile  v.  Winnington,  26  Ch,  D. 
382  ;  53  L.  J.  C.  782  ;  ShuttlewoHh  v. 
Murruij,  [1901]  1  Ch.  819  ;  70  L.  J.  C. 
453  ;  affd.  nom.  Law  Union  and  Crown 
Insce.  V.  Hill,  [1902]  A.  C.  263;  71 
L.  J.  C.  602. 

(?0  Foster  v.  Cauth)/,  6  D.  M.  &  G. 


(«)  Sugden,  Powers,  498.  An  execu- 
tion in  excess  of  the  power  may  be 
sometimes  enforced  against  the  person 
taking  in  default  of  appointment  under 
the  equitable  doctrine  of  election,  which 
does  not  fall  within  the  scope  of  this 
work.  Sugden,  Powers,  578  ;  notes  to 
Streatjield  v.  Streatfield,  Cas.  t.  Talb. 
176  ;  1  Wh.  &;  T.  L.  C.  Eq.  416. 
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the  property  amongst  those  objects  exclusively,  or  as  giving  to 

them  specific  or  ascertainable  shares  (//). 

Where  an  appointment  is  made  to  an  object  of  the  power,  with  Appointment 

an  ulterior  appointment,  either  by  way  of  remainder  or  executory  appointment 

limitation,   to  a  person  not  being  an  object  of  the  power,  the  o^^-^to 
'-  "  •'  .  .     •■•  stranger. 

latter  appointment  only  is  void,  and  the  prior  appointment  may 
stand  (,_•)• — But  where  the  ulterior  appointment  is  by  ^Yay  of 
executory  limitation  in  defeasance  of  the  prior  appointment,  it 
may  in  some  cases  operate  by  construction  as  a  conditional 
limitation  of  the  preceding  estate  and  determine  it  in  the  event, 
though  inoperative  to  pass  the  estate  to  the  appointee  as  intended. 
It  may  express  the  intention  that  the  former  estate  is  to  cease 
in  the  event  prescribed,  though  it  fail  of  further  operative  efiect 
by  reason  of  the  incapacity  of  the  appointee  (d). 

An  appointment  to  a  person  not  within  the  power  followed  by  Appointm€nt 
an  appointment  over  to  an  object  of  the  power,  either  by  way  of  with  aj.point- 
remainder  or  executory  limitation,  is  void  as  to  the  prior  appoint-  i"e°t  over  to 
ment  but  may  take  etTect  as  to  the  appointment  over. —  The 
ulterior  appointment,  however,  if  limited  by  wa}'  of  remainder, 
does  not  admit  of  acceleration  by  removal  of  the  preceding  estate  ; 
for  the  prior  appointment,  though  it  be  made  in  the  form  of  a 
particular  estate,  is  wholly  void,  and  leaves  only  the  ulterior 
appointment,    limited    to    take    eft'ect   at    the   period    or    event 
prescribed  for  the  determination  of  the  void  limitation.     In  all 
cases  therefore  the  ulterior  appointment  can  be  supported  only 
as  an  executory  limitation,  and  if  it  be  valid  as  such,  it  may  take 
effect  in  due  course,  and  in  the  event  immediately,  or  upon  the 
determination  of  a  prior  estate  validly  appointed  ;  but  until  it 
takes  effect,  the  estate  goes  as  in  default  of  appointment  (e). 

A  power  to  appoint  to  children  does  not  extend  to  grand-  Appointment 
children  ;  therefore  an  appointment  under  such  a  power  to  a  ijfg  ^jth  j.q, 
child  for  life,  with  remainder  to  his  children  or  issue  is  void  as  maindertohis 

.  .  cbildren  or 

to  the  remainder  to  the  children  of  issue,  who  are  mcapable  of  issue,  not 
taking  under  the  power  {/).  objects. 

(/y)  Sugdeu,  Powers,   504:  ;  Sadler  v.  (c)  Sugden.  Powers,  50S,  51o  ;  Brude- 

Fratt,   5    Sim.   (532  ;    Browns    Trunfx,  ndl  v.  Elwes,  1  East.  442  ;  7  Ves.  382  ; 

L.  R.  1  Eq.  74  ;  Bruce  v.  Bruce,  L.  K.  Croinpe  v.  Barrow,  4  Ves.  ()81  ;   Cnnier 

11  Eq.  371  ;  40  L.  J.  C.  141  :  Be  Kerr  s  v.  Crazier,  3  Dr.  c*c  AVar.  3.j3  ;  Craren 

Trusts,  4G   L.  J.  C.  287  ;  4  Ch.  D.  tJOO  :  v.   Bradij,  L.  K.  4  Ch.  2116  ;  38  L.  J.  t'. 

Be    Berhlna,    [1893]    1    Cli.    283  ;    02  34.J  ;  Be  Swinburne,  27  Ch.  D.  U'JG  ;  .J4 

L.  J.  V.  u3l.  L.  J.  C.  22'J  ;    Williamson  v.  Farwell, 

(f)  Sugden,  Powers,  503,  511  ;  Adams  35   Ch.  D.    128  ;  50  L.  J.   C.  645.    See 

T.  Adams,  Cowp.  051  ;  Brown  v.  Kisbett,  Be  Hunt,  31   Ch.   D.  308  ;  oo  L.  J.  C. 

1   Cox,   13.     See  Be  Porters  Settlement,  280. 

45  Ch.  D.  179  ;  51)  L.  J.  C.  595.  (/)  See««^',  p.  281  ;  Sugden,  Powers. 

(rf)  Z'of!  V. -£///r,  5  C.  B.  713  ;  Sugden,  503;    Adams    v.   Adams,    Cowp.   051; 

Powers,  512—514.    See  ante,  p.  202.  Brudcncll  v.  Blwcs,  1  East,  442  ;  7  Ves. 
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PART  II.     CHAP.  II.     THE   LIMITATION   OF  FUTURE   ESTATES. 


Construerl  as 
an  estate  tail 
•by  the  cy-pres 
doctrine. 


But  where  such  an  appomtment  is  made  by  will  and  the 
remainder  is  appointed  to  the  cliildren  or  issue  in  a  manner 
showing  an  intention  that  they  should  take  in  a  course  of  descent, 
it  is  construed  to  give  an  estate  tail  to  the  parent,  in  order  to 
effectuate  the  general  intention  of  the  testator.  This  is  an 
application  of  the  cy-pres  doctrine  already  explained,  which 
applies  to  wills,  whether  devising  directly  or  in  execution  of  a 
power  (g).  The  same  construction  is  not  admitted  in  appoint- 
ments by  deed  (//). 


Excess  in 
estate  or 
interest  ap- 
pointed. 


Equitable 
estate  instead 
of  legal. 


Lease  in  ex- 
cess of  term. 


Lease  in  re- 
version. 


Where  a  power  authorises  not  merely  the  appointment  of  the 
land,  but  fixes  the  estate  which  may  be  aj^pointed,  an  appoint- 
ment of  a  greater  (or  less)  estate  is  an  invalid  execution  of  the 
power,  as  an  api^ointment  of  the  fee  or  of  an  estate  tail  under 
a  power  to  appoint  for  life,  or,  it  has  been  said,  of  an  estate  for 
life  under  a  power  to  appoint  an  estate  tail  (i). — A  power  to 
appoint  to  a  particular  object  was  not  well  executed  at  law  by 
appointing  to  a  trustee  for  that  object,  but  a  similar  appointment 
was  valid  in  equity,  and  the  equitable  rule  must  now  prevail 
since  the  Judicature  Acts  (A). 

Under  a  power  to  lease  for  a  certain  term,  as  twenty-one  years, 
a  lease  for  twentj'-two  3'ears  or  any  greater  term  is  wholly  void 
at  law ;  but  in  equity  it  is  void  only  for  the  excess  and  is 
supported  as  a  valid  execution  of  the  powder  for  the  term 
authorised  (/).  A  power  to  lease  for  a  certain  term  authorises  a 
lease  for  a  less  term  (ro- 
under a  power  to  lease  in  possession  a  lease  appointed  to 
commence  infuturo  is  void,  both  at  law  and  in  equity  (»)  ;  and  a 
power  of  leasing  in  general  terms  presumptively  authorises  only 
leases  in  possession  ;  and  such  a  power  does  not  authorise  leases 
in  reversion,  nor,  it  seems,  future  or  concurrent  leases  without 


31^2.  As  to  the  circumstances  under 
which  a  case  of  election  will  arise,  see 
notes  to  Streatfield  v.  Strcatticld.  Cas.  t. 
Talb.  176  ;    1  Wh.  &  T.  L.  C.  Eq.  416. 

(/■/")  Sugden,  Powers,  498  et  xrq.  ;  Li/ie 
V.  Hall.  43  L.  .7.  C.  107  :  Be  Rising. 
[1904]  1  Ch.  533  ;  73  L.  J.  C.  4.55.  See 
ante,  p.  243. 

(/()  Ad(ims  V.  Adavtii,  Cowp.  651  ; 
Bnidenell  v.  Elwcs,  1  East,  451, 

(0  Sugden,  Powers,  522 — 525,  and 
the  cases  there  cited  ;  lir.  Porter  s  Sdtle- 
mcnt,  45  Ch.  D.  179  ;  59  L.  J.  C.  595. 
But  see  as  to  the  latter  point,  Isherivood 
v.  Oldhiow,  3  M.  &  S.  382  ;  Sugden, 
Powers,  411, 

{k)  Churchmidi  v.  Haririi.  Ambl, 
335  ;  Wykham  v,  ir//A/;«OT,  18 Ves.  395  ; 


Scotnei/  V.  Lamer,  29  Ch.  D.  535  ;  54 
L.  J.  C.  558.  See  lie  Jledz/ute.  [1903J 
1  Ch.  356  ;  72  L.  J.  C.  204. 

(/)  Sugden,  Powers,  519  ;  OtmpheJl  v. 
Leach,  Ambl.  740  ;  Itoe  v.  Pridemw,  10 
East,  158.  As  to  the  execution  of  powers 
of  leasing,  see  Sugden,  Powers,  p.  711, 
As  to  reservation  of  rent  and  conditions 
under  a  power  of  leasing,  see  ante, 
p.  285  ;  and  as  to  statutory  relief  against 
defects  iu  leases  under  powers,  see  2^<J'^'f> 
p.  309. 

(«/)  Ishcricood  V.  Oldknmo,  3 'SI.  Sc  i''. 
3S2. 

(«)  Sugden,  Powers,  520,  760  ;  Boivex 
V,  IJast  London  Waterworks,  Jacob, 
375  ;  Boe  v.  Calvert,  2  East,  376,  See 
Doe  V,  Bay,  10  East,  427, 
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special  words  for  that  puriiose  (o).  But  a  contract  to  execute  a 
lease  at  a  future  time  iiiav  be  specifically  enforced,  as  may  also  a 
covenant  for  rene^Yal,  if  at  the  date  when  performance  may  be 
required  the  power  still  subsists,  and  the  proposed  lease  be 
conformable  to  the  power  (j)). 

Under  a  power  to  charge  a  certain  sum  on  land  a  charge  of  a  Charge  in  ex- 
larger  sum  is  void  only  for  the  excess  (q).  -  ^^^sof  i.ower. 

If  there  be  annexed  to  an  appointment  conditions,  directions,   Appointrm-ut 
or   qualifications  which  are  not  authorised    by  the  power,  the  Jkms  an<rcon- 

appointment,  if  it  can  be  distinguished  and  separated  from  the  'l'''ons  in  ex- 
,1.-,,  ,,  ^.         -,,        ,  cess  of  power, 

unauthorised  terms,  may  stand  unaffected  by  them ;   but  if  inca- 
pable of  being  severed  the  appointment  will  be  absolutely  void  (r). 
— Thus  a  direction  annexed  to  the  appointment  that  the  appointee  Condition 
should  share  with  a  person  not  an  object  of  the  power  is  void  iJi^.f^^obj^t 
and  may  be  rejected  («)•— So  directions  not  authorised  by  the  p-iftioipate. 
power  as  to  the  time  of  vesting  (f).— So  a  direction  that  the  Condition 
appointment  be  accepted  in  satisfaction  of  a  debt,  or  that  it  be  JeklSm-^^ 
charged  with  debts,  or  that  the  appointee  release  a  debt  or  pay  P^i^'- 
debts  («)  ; — and    the    appointment    in    such    cases    will    stand 
good. 

AYhere  under  a  power  to  appoint  to  children,  the  appointment  Condition 
of  a  share  is  qualified  by  a  direction  that  it  shall  be  held  in  trust  ^^'^^^P;  , 

"^  i/iLiou    pointed  share 

or  settled  ni  a  manner  to  give  a  benefit  to  the  children  or  issue  of  be  settled,  etc. 
the  appointee,  or  any  other  persons  who  are  incapable  of  taking 
under  the  power,  such  direction  is,  in  general,  void  and  inoperative, 
and  the  appointment  is  good  and  absolute  (x).— If  the  appointee  combiner''* 
be  a  party  to  the  instrument  of  appointment  containing  such  ^^'''^^  •■'^"^^" 
direction  or  qualification,  the  latter  may  be  supported   as   an  appoini^e. 
independent  disposition  by  him  of  the  appointed  share ;  as  in 
the  case   of  the    marriage   settlement   of  a  child  to  whom  an 

(o)  Sugden,    Powers,    749.    7.12,    776  ;  443. 

Iloe  V.  Pridemu;  10  East,  184.  (/)  Dillon  v.  Dill  on,  1  P.all  .V:  B.  77 

{p)  Shannon  v.  lirudxtrret,  1  8ch.  &  (w)   llohpiisx.  Di.mll.  2  Eq   Ca   Aljr 

L.  52  ;  Duivell  v.   Dew,  1    Y.  &  C.  Ch.  668  ;    Cow.v  v.  Fonter,  1  J.  i:  H.  30  ;  29 

345  ;  affd.  12  L.  J.  C.  1.58  :   das  Light  L.  J.  C.  886  ;  Fen-ier  v.  Jay,  L.  K.  10 

ami   Coke   Co.v.  Towse.'&o  Ch.  D.  519;  Eq.  550;    39  L.  J.    C.   686;' JI7i/7e  v. 

56  L.  J.  C.  889.     See  Clark  v.  Smith,  9  White,    22    Ch     D    555      See    Suo-deu' 

CI.  &  F.  126.  Powers,  528.            '                            o       , 

{(l)  Siigden,  Powers,  521  ;  Parher  v.  (./•)  Sugden,  Powei-s,  516,  664  ;   Watt 

Parhcr,  Odb.  168  ;  Ilervfij  v.  Jlcrrrij,  1  v.  Crcijhe,  3  Sni.  iV:  G.  362  ;  26  L.  J.  C. 

Atk.  561,  case  of  excessive  jointure.  211;     Woolridgc   v,     Woolndge,   Johns. 

(/•)   Sugden,  Powers,  .526;  lie  Perkins.  63;    28    L.    J.    C.    689;    Churchill    v 

[1893]    1    Ch.  283  ;    62  L.  J.   C.   531  ;  Churchill,  L.  R.  5  Eq.  44  :  37  L.  J.  C. 

}\ehh  V.   Sadler,  L.  P.    8   Ch.  419;  42  92  ;  and  there  is   no  election  in  such 

L.  J.  C.  498.  cases  in  favour  of  the  grandchildren  or 

(s)  Sadler  v.  Pratt,  5  Sim.  632.     See  issue,  lb. 
Stroud  V.  Xornian,  Kav.  313  ;  23  L.  .J.C. 
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PART   II.     CHAP.    II.      THE   LIMITATION   OF   FUTURE   ESTATES. 


Invalid  direc- 
tions in- 
sej)arable 
from  appoint- 
ment. 


appointment  is  made  in  the  form  of  a  settlement  of  the  share 
upon  the  issue  of  the  marriage  (/y). 

But  it  is  a  question  of  construction  whether  upon  the  whole 
instrument  the  directions  which  are  invalid  form,  a  suhstantive 
part  of  the  appointment  so  as  to  invalidate  it,  wholly  or  so  far 
as  they  extend  (z). 


§  4.  Equitable  Jurisdiction  over  Powers. 
§§1.  Jurisdiction  in  aid  of  execution. 

Defective  execution  aided  in  favour  of  purchaser,  wife,  child,  etc. — against 

persons  claiming  in  default  of  appointment. 
Defects  of  form  aided — execution  by  will  instead  of  deed — by  deed  instead 

of  will. 
Non-execution  or  defective  intention  not  aided. 
Covenant  or  contract  to  execute  a  power  enforced  in  equity — covenant  to 

execute   future   power — covenant  to  appoint  satisfied  by  allowing 

estate  to  pass  in  default  of  appointment. 
Powers  held  in  trust  enforced  in  equity — trust  for  creditors   raised   by 

appointment  to  a  volunteer. 
Statutory  relief  against  defects  in  leases  under  powers. 


Defective 
execution 
supplied. 


For  pur- 
chasers, etc. 


Wife  or  child. 


Where  an  intended  appointment  fails  at  law  from  defect  in 
the  form  or  manner  of  execution  required  by  the  power,  a  court 
of  equity,  considering  the  claim  of  the  appointee  in  certain  cases 
to  be  preferable  to  that  of  the  person  becoming  entitled  in  default 
of  appointment,  will  aid  the  defective  execution  by  compelling  a 
transfer  of  the  legal  estate  according  to  the  intention  of  the 
appointment  {a). 

A  defective  execution  is  thus  aided  in  equity  in  favour  of 
persons  who  have  given  value  for  the  appointment,  as  purchasers 
or  lessees,  mortgagees  and  creditors  ;  but  not  at  the  suit  of 
persons  claiming  without  any  consideration ; — also  in  favour  of 
persons  for  whom  the  appointor  is  considered  especially  bound 
by  relationship  to  make  provision,  as  a  wife,  but  not  in  favour 


(y)  Sugden,  Powers,  670 ;  TJionqJSon 
v.  ,Si)>q>su>i,  1  Dr.  &  War.  459.  See 
j\Ior(jan  v.  Gronuw,  L.  E.  IG  Eq.  1  ;  -12 
L.  J.  C.  410  ;  Coojjer  v.  Cooper,  L.  R.  5 
Ch.  203  ;  31)  L.  J.  C.  240,  where  the 
appointment  was  made  to  the  daughter 
a  minor  on  her  marriage  and  the  settle- 
ment made  by  her  husband,  giving  a 
reversionary  interest  to  the  appointor  ; 
the  appointment  was  sup[)orted. 


(z)  Susjden,  Powers,  518,  529;  RucJiei- 
V.  Scholefield,  1  H.  &:  M.  36  ;  32  L.  J.  C. 
46  ;  WeU  v.  Sadler,  L.  R.  8  Ch.  419  ; 
42  L.  J.  C.  498  ;  Scotney  v.  Lomer,  29 
Ch.  D.  535  ;  54  L.  J.  C.  558  ;  Ik-  PerlibiH' 
Settlement,  [1893]  1  Ch,  283  ;  62  L.  J.  C. 
531. 

(m)  Sugden,  Powers,  530  ;  notes  to 
Tullet  V.  Tullet.  2  P.  Wms.  489  ;  2  Wh. 
&:  T.  L.  C,  Eq.  289. 
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of  a  husband  ;  a  child,  but  not  a  grandchild  ; — nor  a  father  or 
mother,  brother  or  sister,  or  more  distant  relation  (b). 

This  equity  is  not  extended  to  an    illegitimate  child  (<).     A  Illegitimate 
power  of  appointment  to  children  pvimd  facie  extends  to  legiti-  ^  "   " 
mate  children  only ;  and  where  a  power  is  sufticiently  general  to 
inchide  illegitimate  children,  they  must  be  aptly  designated  in 
the  execution  of  the  power  in  order  to  take  as  appointees  {d). 

This  jurisdiction  is  exercised  against  the  persons  taking  in  Against  per- 
default  of  appointment,  whether  by  express  limitation  or  by  act  ia  defaiiit  of 
of  law,  and  although  such  persons  are  objects  of   the   power  ^PPO'ntment, 
equally  with  the  appointee.     It  is  also  exercised  against  pur- 
chasers for  value  claiming  under  the  settlement,  as  their  claim 
is  subject  to  the  power  (<^).     But  a  purchaser  for  value  from  an 
aiDpointee  under  a  defective  execution  is  in  no  better  position 
than  the  appointee  from  whom  he  derives  title  (/). 

The  defects  aided   in    equity  are  omissions  in  the  form  or  Defects  of 
manner  of  execution  required  by  the  power,  as  signing,  sealing,    o^™  sui)ij  let . 
the  presence  of  witnesses,  attestation,  and  the  like;  all  which, 
it   has   been   observed,   are    immaterial    except   as    prescribed 
arbitrarily  by  the  donor  of  the  power  {(j). 

A  power  of  appointment  by  deed  may  be  well  executed  in  the  ^^  (^q^^^- 
form  prescribed  by  22  &  23  Vict.  c.  35,  s.  12,  so  far  as  resjiects 
the  execution  and  attestation  thereof,   although    additional  or 
other  forms  of  execution  be  required  by  the  power,  and  the  aid 
of  equity  is  so  far  not  required  (/a). 

The  execution  of  a  power  by  will  is  now  regulated  by  1  Vict    i"  ^^JUs 
c.  26,  s.  10,  by  which  a  will  executed  as  required  by  the  Act  is 
made  necessary  and  sufficient,  so  far  as  respects  the  execution 
and  attestation  thereof ;  and,  therefore,  no  relief  can  be  given  in 
equity  against  the  requirements  of  the  statute  (i). 

Qj)  Sugden,  Powers,  533 — 535  :  Toilet  {e)  Sugden,  Powers,  542 — 547  :  ToUct 

T.   Toilet,  2    P    Wms.   489  ;    1    Wh.    &  v.    Toilet,  2    P.    Wins.  4«<J ;    2    Wh.   A: 

T.  L.  C.  Eq.  287.     Also  in  favour  of  an  T.  L.  C.  Eq.  289  and  notes.     As  to  the 

appointment  to  charitable  uses,  Innes  v,  ecjuity  against  an  heir,  being  a  child  of 

Sitijer,  7  Hare,  377  ;  3  ]\lac.  &  G.  G06  ;  the  appointor  and  not   otherwise   pro- 

tSugden,  Powers,  208.     In  some  cases  a  vided  for  than    by  the   inheritance   in 

defective  appointment  caused  by  fraud  default    of    appointment,   see    Sugden, 

or   accident   may   be   aided   under   the  Powers,  545. 

general  doctrines  of  equity,  though  the  (/)  Sugden,  Powers,  542. 

appointees   do  not   answer  to  any    of  (//)  Sugden,   Powers,   558,   560.     See 

the  above  descriptions.  Sugden,  Powers,  ante,  p.  2!)0. 

572.  (h)  Carson.    Real    Prop.    Stats.   52'J. 

(c)  Sugden,  Powers,  535;  Bramhall  ^ee  ante,\).'2^\. 

V.  Hall,  2  Eden,  220.     See  Ocvleston  v.  (( )  Sugden,  Powers,  559.    See  Gnlltiii 

Fidlaloi-e,  L.  li.  9  Ch.  147  ;  L.  R.  7  H.  L.  v.  drove,  26  13eav.  64  ;  R*-  Broad,  [1901  ] 

568.  2  Ch.  86  ;  70  L.  J.  C.  601  ;  lie  Burnett, 

(d)  Re  Kerr's  Trusts,  4  Ch.  D.  600  ;  [1908]  1  Ch.  402  ;  77  L.J.  C.  267.     And 
46  L.  J.  C.  287.      See  ante,  p.  268.  see  ante.  p.  291. 

L.P.L.  X 
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PART  II.     CHAP.  ir.     THE   LIMITATION   OF   FUTURE  'ESTATES. 


Execution  by 
will  instead  of 
deed. 


Execi;tion  by 
deed  instead 
of  will. 


It  is  a  general  rule  that  in  favour  of  a  proper  object,  as  a  wife 
or  child,  a  court  of  equity  will  supply  the  defect,  where  a  power 
which  ought  to  have  been  executed  by  deed  has  been  executed 
by  will ;  if  there  be  nothing  in  the  instrument  creating  the 
power  to  mark  the  intention  of  the  donor  of  the  power,  beyond 
the  fact  that  he  has  pointed  to  a  deed  as  the  mode  of  executing 
the  power. — But  it  is  competent  to  the  donor  of  a  power  to 
make  the  nature  and  character  of  the  instrument  by  which  it  is 
to  be  executed  of  the  essence  of  the  power,  without  which  no 
execution  shall  be  valid  (/.). 

If  the  powder  be  limited  in  duration,  and  expire  before  the 
death  of  the  donee,  his  will,  which  can  only  take  effect  upon  the 
happening  of  that  event,  is  no  execution  of  the  power,  although 
it  be  made  during  the  subsistence  of  the  power  and  pur- 
porting to  execute  it,  for  the  court  cannot  supply  the  want  of 
execution  (/). 

A  power  to  appoint  by  will  only  cannot  be  executed  by  a  deed, 
or  by  any  act  to  take  effect  in  the  lifetime  of  the  donee  of  the 
power ;  nor  can  such  execution  be  aided  or  supported  in  equity, 
for  the  intention  that  the  power  should  continue  revocable  would 
be  thereby  defeated  (m). 


No  relief 
against  non- 
execution  or 
defective 
intention. 


The  intention  to  execute  the  power  must  sufficiently  appear, 
in  whatever  form,  in  order  to  call  for  the  aid  of  equity  ;  for  the 
court  will  in  no  case  supply  the  non-execution  of  a  power,  or 
what  is  the  same  thing,  a  defect  in  the  intention  to  execute  (n). 


Covenant  or 
contract  to 
appoint  en- 
forced in 
equity. 


Where  a  power  authorises  an  appointment  by  deed  or  other 
act  inter  vivos,  a  covenant  or  valid  contract  will  be  enforced  in 
equity ;  and  will  thus  operate  in  a  manner  equivalent  to  an 
appointment,  in  favour  of  persons  for  whom  a  defective  execution 
would  be  supplied,  and  upon  the  same  principles.  "  Contracts 
are  considered  as  defective  executions,  and  require  a  sufficient 
consideration  to  enable  the  court   to    act"(o). — A  contract  to 


(fe)  Sugden,  Powers,  .^JoS.  See  j^er 
Rolt,  L.  J.,  in  Cooper  v.  Martin,  L.  K.  8 
Ch.  47,  57  ;  Bruce  v.  Bruce,  L.  R.  11 
Eq.  ;^71  ;  40  L.  J.  C.  141  ;  Toilet  v. 
Toilet,  2  P.  VVms.  489  ;  2  Wh.  &  T.  L.  C. 
Eq.  289. 

[1)  Cooper  V.  Martin,  L.  R.  .S  Ch.  47  ; 
Potts  V.  Britton,  L.  R.  11  Eq.  433.  See 
Toilet  V.  Toilet,  2  P.  Wms.  489  ;  2  Wh. 
&  T.  L.  C.  Eq.  289. 

(ni)  Sugden,  Powers,  560 ;  Reid  v. 
Shergold,  10  Ves.  370;  ^;c;-  Rolt,  L.  J., 
Martin  v.  Cooper,  L.  R.  3  Ch.  47.  See 
Gullan    V.    Grove,   2(5    Beav.    64  ;    Re 


Broad,  [1901]  2  Ch.  85  ;  70  L.  J.  C.  601 ; 
Re  Barnett,  [1908]  1  Ch.  402  ;  77 
L.  .J.  C.267. 

(«)  Sugden,  Powers,  588;  Toilet  v. 
Toilet,  2  P.  Wms.  489  ;  2  Wh.  &  T.  L.  C. 
Eq.  289  ;  Re  Weekes'  Settlement,  [1897] 
1  Ch.  289.  See  Johnson  v.  Bragge, 
[1901]  1  Ch.  28  ;  70  L.  J.  C.  41.  As  to 
informal,  but  sufficient  executions,  see 
ante,  p.  295. 

(j))  Sugden.  Powers,  550,  552  ;  notes 
to  Toilet  v.  Toilet,  2  P.  Wms.  489  ;  2 
Wh.  &  T.  L.  C.  Eq.  289. 
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execute  ca  power  may  l)e  enforced  a^rainst  the  remainder-man  or 
those  taking  in  default  of  appointment ;  so  where  it  can  be 
executed  in  their  favour,  as  in  the  case  of  a  contract  to  take  a 
lease  or  to  purchase  the  estate,  the  court  will  compel  an  execution 
of  it  on  their  behalf  (j^).  Contracts  respecting  the  execution  of 
powers  conferred  upon  tenants  for  life  by  the  Settled  Land  Acts, 
1882  to  1890,  bind  the  settled  land  and  are  enforceable  by  or 
against  those  entitled  in  remainder  (q). 

The  a.u;reement  to  appoint  an    interest  in  land  must  be  in  Aj^reement 
writing,  in  order  to  satisfy  the    Statute    of   Frauds  (r).     Part  ".'"Sng!"' 
performance  of  a  parol  agreement  by  the  intended  appointee  will   Effect  of  part 
take  the  case  out  of  the  statute  as  against  the  partv  contracting  perfumiance 

"  i        ..  o    or  parol 

to  execute  the  power ;  but  as  against  the  remainder-man,  part  agreLim-nt. 

performance  will  have  no  effect,  unless  it  has  been  performed 

upon  the  faith  of  some  act  of  acquiescence  or  permission  on  his 

part,  or  unless  the  acts  of  part  performance  have  taken  place 

in  the  lifetime  of  the  donee  of  the  power,  and  the  contract  would 

have  been  in  fact  enforceable  against  him  (s). 

A  recital  in  an  instrument,  to  which  the  donee  is  a  party,  that  Recital  show- 
an  object  of  the  power  is  entitled  to  a  certain  estate  or  interest  lo^execu'te!"" 
in  the  property  subject  to  the  power,  which  the  instrument 
proceeds  to  deal  with,  if  the  instrument  in  other  respects  satisfv 
the  requirements  of  the  power,  may  oj)erate  as  a  direct  and 
jjerfect  appointment,  in  law  as  well  as  in  equity,  or  as  an  enforce- 
able agreement  to  appoint,  and  now  binding  in  all  courts  as  an 
equitable  appointment  (t). 

A  covenant  is  a  sufficient  declaration  of  intention  to  execute.  Covenant  to 
and  will  be  enforced  in  equity,  even  when  made  before  the  power  power.^ 
arose,  as  where  a  power  is  limited  to  be  exercised  by  a  tenant 
for  life  in  possession,  and  he  covenants  that  when  he  comes  into 
possession  he  will  execute  the  power  (»).  Thus,  a  power  given 
to  the  successive  tenants  for  life  under  a  settlement  as  and  when 
they  should  be  in  possession  to  appoint  a  jointure,  will  be 
executed  by  a  covenant  by  a  tenant  for  life  in  remainder  that  if 
he  should  come  into  possession  he  would  execute  the  power ;  or 

(yO  Sno-den,  Powers,  557.  24  ;  22  L.  J.  C.  8it7. 

(^)  Settled  Land  Act,  1882,  s.  31.  (0  Sugden,  Powers.  5.50;    MUxon  v. 

(/■)  Sugdeo,    Powers,    55-1;    Blorc  v.  Piggott.   2    Ves.  jun.   351  ;  Shiptcith    v. 

Sitlfon,    H    Mer.   237.     See   Johnson    v.  S/i'n-lcy,  11  Ve^i.  (H  ;  Dijnex.  Costalxidie, 

Bmijgr.  [1901]    I   Ch.  28  ;  70  L.  J.  C.  17  Reriv.  140;  22  L.  .i.  C.  Cfj. 

41.  («)  Per  Lord  llcdesdale,  Shannon,  v. 

(.v)  Sugden,    Powers,    555  ;    Blore   v.  Jhuidxtreet,  1  ISch.  &  L.  (i3  ;  see  Dnwcll  v. 

Sutton.  8  Mer.  237  ;  Shannon  v.  Brad-  Dew,  1  Y.  A:C.  Ch.  345  ;  affd.  12  L.  J.  C. 

fitrcpt,  1  Sell.  (Jc  L.  52  ;  Powell  v.  Pew,  158.     As  to  leases  granted  in  intemled 

1  Y.  &  C.  (  1).  345  ;  affd.  12  L.J.  C.  158.  exercise  of  power,  before  aciiuiriug  the 

jSee  Morgan  v.  Nilinan,  3  D.  JI.  &  0.  power,  seejw.'if,  p.  310. 

X  2 
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Contract 
satistied  by 
allowing 
estate  to  pass 
in  default  of 
appointment. 
Covenant  not 
to  execute. 


even  by  a  covenant  to  charge  a  jointure  on  an  expectancy  after- 
wards realised  by  a  devise  from  a  testator  living  when  the 
covenant  was  entered  into(./), — So  where  a  power  was  given  to 
a  person  to  be  exercised  after  he  should  attain  the  age  of  twenty- 
five  years  and  not  before,  and  a  covenant  to  appoint  was  made 
before  that  age;  it  was  held,  upon  his  attaining  that  age,  to  be  a 
valid  execution  in  equity  (7/). 

A  covenant  to  execute  a  power,  to  be  executed  by  will  only,  in 
favour  of  particular  objects,  cannot  be  enforced ;  for  such  a 
covenant,  if  valid,  would  enable  the  donee  to  defeat  the  intention 
of  the  power  by  making  an  irrevocable  appointment  {z).  A 
general  power  is  for  most  purposes  equivalent  to  property  (a), 
but  a  covenant  to  execute  a  general  testamentary  power,  although 
not  invalid  unless  it  appeared  that  the  power  only  authorised 
an  appointment  by  a  revocable  instrument  operative  only  upon 
the  death  of  the  donee,  will  not  be  specifically  enforced  Q)). 

A  covenant  to  appoint  is  satisfied  in  equity  by  allowing  the 
l^roperty  to  pass  to  the  same  object  for  the  same  estate  by  default 
of  appointment  (c). 

A  covenant  not  to  execute  a  power  may  operate  in  equity  as  a 
release  of  the  power  {d) ; — and  a  recital  in  a  deed  to  that  effect 
may  ojDerate  as  a  release  {(•). 


Powers  held 
in  trust  exe- 
cuted in 
equity. 


Trust  for 
creditors 
created  by  ap- 
pointment to 
volunteer. 


A  power  held  in  trust  without  any  discretion  as  to  its  exercise 
will  be  enforced  in  equity  in  conformity  with  the  trust,  although 
not  executed  by  the  donee  of  the  power  ; — as  a  power  in  trustees 
or  executors  to  sell  the  property  and  apply  the  proceeds  upon 
trusts  ;  and  if  the  trustee  die  without  executing  the  power,  or  if 
no  trustee  be  appointed  to  execute  it,  the  court  will  order  a  sale 
and  compel  the  heir  to  join  in  conveying  (_/')  ;  but  the  court  will 
not  execute  or  control  a  discretionary  power  {g). 

Where  a  person  having  a  general  power  of  appointment 
executes  it  effectually  in  favour  of  a  volunteer,  whether  by  deed 


(./•)  Al^ecU  V.  Atnecli,  3  Sm.  &  GifE. 
394  ;  26  L.  J.  C.  358  ;  Chirlton  v. 
Charlton,  [19061  2  Ch.  523  ;  75  L.  J.  C. 
715. 

(y)  Jolimon  V.  ToiicJu't,  37  L.  J.  C.  25. 

(.-)  lie  Bradshaw,  [1902]  1  Ch.  436  ; 
7  L.  J.  C.  230. 

00  Sugden,  Powers,  181,  195,  394. 

(Jj)  Sugden,  Powers,  560  ;  Reid  v. 
Sherqold,  10  Yes.  370;  He  Parirni, 
[1892]  3  Ch.  510  ;  62  L.  J.  C.  55. 

(<■)  Thacher  v.  Key,  L.  R.  8  Eq.  408  ; 
see  Blandii  v.  Widmore,  1  P.  Wms. 
324  ;  2  Wh.  &  T.  L.  C.  Eq.  407. 

(rf)  Bacies  v.  Huguemn,  1   H.  &  M. 


730  ;  32  L.  J.  C.  417  ;  Imac  Y.Uufjhes, 
L.  R.  9  Eq.  191  ;  39  L.  J.  C.  379.  '  ,See 
Hurd  V.  Utirst,  16  Beav.  372 ;  22 
L.  J.  C.  538  ;  Wulford  v.  Gray,  11 
Jur.  N.  S.  743. 

{p-)  Boyd  V.  Peine,  L.  R.  7  Ch.  385  ; 
41  L.  J.  C.  378. 

(/)  Sugden,  Powers,  588  ;  and  see 
the  cases  there  cited ;  see  Brown  v. 
Jliygs,  8  Ves.  5()1,  574  ;  as  to  an  implied 
gift  or  trust  for  the  objects  of  the  power 
in  default  of  appointment,  see  ante, 
p.  282. 

{fj)  Sugden,  Powers,  258,  659. 
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or  will,  a  trust  is  thereby  created  for  his  creditors,  and  the 
appointed  property  is  made  assets  in  equity  for  payment  of  his 
debts ;  though  in  the  administration  of  the  assets  of  a  deceased 
debtor  the  property  so  appointed  will  not  be  resorted  to  until 
the  property  descended  or  devised  has  been  exhausted.  If  the  ^'o  such  trust 
power  be  not  executed  or  be  defectively  executed,  there  is  no  deSve.'''^ 
jurisdiction  in  aid  of  the  execution,  and  no  such  trust  arises  for 
creditors,  as  against  those  entitled  in  default  of  appointment (//). 

But  a  purchaser  for  a  valuable  consideration  from  the  appointee,  Xor  against 
having  a  specific  claim  on  the  property,  is  not  affected  by  the  f,"^^**^*^^ 
general  charge  of  the  creditors;  and  a  settlement  of  the  appointed  appointee, 
property  upon  the   marriage   of   the   appointee   would  also  be 
supported  against  them  (i). 

Execution  may  be  had  by  a  judgment  creditor  against  any  Execution 

lands  over  which  the  debtor  has  any  disposing  power  which  he  ^S^^.^^^  l-"*"*! 

./  i  o  i  subject  to 

may  exercise  for  his  own  benefit;  but  the  judgment  does  not  power, 
oijerate  as  a  charge  upon  the  land   as  against  a  purchaser  for 
value  until  the  writ  is  registered  in  the  Land  liegistry  (/.•). 

Statutory  relief  is  provided  against  defects  in  leases  granted  by  statutory 
persons  having  valid  powers  of  leasing  in  certain  cases  by  12  &  ^eHef  against 
13  Yict.  c.  26,  amended  by  13  &  14  Vict.  c.  17.     Sect.  2  enacts  leases  under 
"  that  where  in  the   intended    exercise   of   any  such  power   of  P*'"'^'"^- 
leasing,  whether  derived  under  an  Act  of  Parliament  or  under 
any  instrument  lawfully  creating  such  power,  a  lease  has  been 
or  shall  hereafter  be  granted,  wliich  is,  by  reason  of  the  non-   Defective 

1  •      •  !•  1  •.  •  I    •    ,  •  1        lease  con- 

observance  or  omission  ot  some  condition,  or  restriction,  or  by  gidered  in 
reason  of   any  other  deviation  from  the  terms  of  the  power,  equity  as  a 

coiit  met. 

invalid  as  against  the  person  entitled  after  the  determination  of 
the  interest  of  the  person  granting  such  lease  to  the  reversion, 
or  against  other  the  person  who,  subject  to  any  lease  lawfully 
granted  under  such  power,  would  have  been  entitled  to  the  here- 
ditaments comprised  in  such  lease,  such  lease,  in  case  the  same 
have  been  made  bond  fide,  and  the  lessee  named  therein,  his 
heirs,  executors,  administrators,  or  assigns  (as  the  case  may 
require)  have  entered  thereunder,  shall  be  considered  in  equity 
as  a  contract  for  a  grant,  at  the  request  of  the  lessee,  his  heirs, 

(/()  Sugdcn,   Powers,   471,   540,   "jSS  ;  F.  486;  ILdifa.v  Joint  Stock   Bank  v. 

Ilolmen  V.  CogJiiU,  7  Ves.  49'J  :  12  Ves.  GledJull,   [1891]   1   Ch.  31  ;  (iO  [..  J.  C. 

206  .   Fleming  v.  Buclianun,  3    D.   M.  1 81. 

&  G.  y7G  :  22  L.  J.  G.    88G  ;  lieijfm  v.  (/.•)  1  i:  2  Vict.  c.  110.  s.  11  :  .'.l  &  .■.2 

Lawlei/,   [1903]  A.  C.  411  ;  72  L.  J.  C.  Vict.  c.  51,  ss.  o,  (i  ;  (i3  &  (U  Vict.  c.  2G, 

781.  s.  3.     See  Carson,  Ileal  Prop.  Stats.  483 

(7)   George  v.  3Iilhnnke,  9  Ves.  190.  et  scq. 
See  Aldhorough   [Lord)  v.  Tnjr,  9  CI.  & 
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Proviso  where 
lease  may  be 
confirmeil. 


Confirmation 
by  acceptance 
of  rent. 


Lease  may  be- 
come valid  by 
subseqxieut 
power. 


Lease  sup- 
ported by 
power  though 
not  referred 
to. 


executors,  administrators,  or  assigns  (as  the  case  may  require), 
of  a  valid  lease  under  such  power,  to  the  like  purport  and  effect 
as  such  invalid  lease  as  aforesaid,  save  so  far  as  any  variation 
may  be  necessary  in  order  to  comply  with  the  terms  of  such 
power ;  and  all  persons  who  would  have  been  bound  by  a  lease 
lawfully  granted  under  such  power  shall  be  bound  in  equity  by 
sach  contract :  provided  always,  that  no  lessee  under  any  such 
invalid  lease  as  aforesaid,  his  heirs,  executors,  administrators, 
or  assigns  shall  be  entitled  by  virtue  of  any  such  equitable  con- 
tract as  aforesaid  to  obtain  any  variation  of  such  lease,  where 
the  persons  who  would  have  been  bound  by  such  contract  are 
willing  to  confirm  such  lease  without  variation." 

By  sects.  1  and  2  of  13  &  14  Yict.  c.  17,  which  replace  sect.  5 
of  the  earlier  Act,  the  acceptance  of  rent  shall  be  deemed  a  con- 
firmation of  such  lease,  if  accompanied  with  a  signed  receipt  or 
note  in  writing  confirming  sach  lease.  By  the  later  Act,  sect.  3, 
where  the  reversioner  is  able  and  willing  to  confirm,  the  lessee 
is  bound  to  accept  the  confirmation. 

By  sect.  4  of  12  &  13  Yict.  c.  20,  "  where  a  lease  granted  in 
che  intended  exercise  of  any  such  power  of  leasing  is  invalid  by 
reason  that  at  the  time  of  the  granting  thereof  the  person  grant- 
ing the  same  could  not  lawfully  grant  such  lease,  but  the  estate 
of  such  person  in  the  hereditaments  comj^rised  in  such  lease 
shall  have  continued  after  the  time  when  such  or  the  like  lease 
might  have  been  granted  by  him  in  the  lawful  exercise  of  such 
power,  then  and  in  every  such  case  such  lease  shall  take  efiect 
and  be  as  valid  as  if  the  same  had  been  granted  at  such  last- 
mentioned  time,  and  all  the  provisions  herein  contained  shall 
apply  to  every  such  lease." 

By  sect.  5  of  the  same  statute,  "  when  a  valid  power  of  leasing 
is  vested  in  or  may  be  exercised  by  a  person  granting  a  lease, 
and  such  lease  (by  reason  of  the  determination  of  the  estate  or 
interest  of  such  person  or  otherwise)  cannot  have  effect  and  con- 
tinuance according  to  the  terms  thereof,  independently  of  such 
power,  such  lease  shall,  for  the  purposes  of  this  Act,  be  deemed 
to  be  granted  in  the  intended  exercise  of  such  power,  although 
such  power  be  not  referred  to  in  such  lease  "  (/). 


(0  Ex  p.  Coujjer,  2  Dr.  &  Sm.  312; 
34  L.  J.  C.  373  ;  Hallett  to  Martin,  24 
Ch.  D.  624 ;  52  L.  J.  C.  804  ;  Gas 
Light  and  Colie  Co.  v.  Toicse,  35  Ch.  D. 


519  ;  56  L.  J.  C.  889.  And  see  the 
effect  of  these  enactments  stated  and 
commented  on  in  Sugden,  Powers,  571. 
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§§2.    Jurisdiction  to  set  aside  Execution'. 

Executiiin  in  fraud  of  tlie  power  set  aside  in  eciuity — examples — motive 

distinguished  from  purjjose  of  execution. 
Appointment  to  child  in  consideration  of  benefit  to  parent — consideration 

paid  by  a  third  party. 
Appointment  for  the  purpose  of  disposing  to  a  person  not  an  object  of 

the  power. 
Appointment  for  ulterior  purpose  consistent  with  the  power. 
Execution  partly'  in  fraud  of  the  power — appointment  of  jointure  in  excess 

of  interest  given  to  wife — appointment  to  one  of  children  in  fraud  of 

the  power. 
Subsequent  execution  after  prior  invalid  appointment. 
Purchaser  from  appointee  under  fraudulent  ai)pointment. 
Illusory  appointment  under  non-exclusive  power. 

The  execution  must  be  within  the  pui'iDose  and  intention  of  the  E.xecution 

power,  which  is  to  be  collected  from  the  true  construction  of  the  ^''^"^  °^ , 
.  .        .  power  set 

instrument  creating  it,  without  regard  to  any  purpose  or  design  aside. 

of  the  donor  not  therein  expressed ;  and  if  an  appointment, 
though  correct  in  j)oint  of  form  and  operative  at  law,  be  made 
for  any  indirect  or  ulterior  purpose  not  warranted  by  the  power, 
it  will  be  set  aside  in  equity  as  a  fraud  on  the  power  (a). 

Thus,  where  a  parent,  having  a  power  of  appointment  amongst 
his  children,  and  being  desirous  of  preventing  one  of  his 
daughters  from  marrying  a  particular  person,  for  that  purpose 
appointed  the  portion  intended  for  that  daughter  to  one  of  his 
sons,  upon  a  trust  or  understanding  that  his  son  should  retain 
the  control  over  it,  and  withhold  it  or  not  from  the  daughter 
according  to  the  event ;  the  appointment  was  held  to  be  a  fraud 
on  the  power  and  void.  In  the  same  case  the  parent,  in  pur- 
suance of  the  same  j)urpose,  made  a  settlement  of  property  wiili 
a  power  of  aj)pointment  in  favour  of  the  daughter,  but  upon  an 
understanding,  and  with  the  direction  to  the  donee  of  the  power, 
that  he  should  execute  in  a  manner  to  iDromote  such  purpose, 
which,  however,  was  not  expressed  in  the  deed  ;  it  was  held  that 
the  intention  of  the  power  was  to  be  collected  from  the  instru- 
ment creating  it  only,  and  that  extrinsic  evidence  of  the  purpose 
of  the  donor  was  inadmissible  ;  but  that  such  evidence  was 
admissible  to  show  the  purpose  for  which  the  power  was  in  fact 

(a)  Purtland  {Duke)  v.  'I'opham,  11  L.  J.  C.  259;  Sugden,  Towers,  GOG; 
H.  L.  C.  32  ;  81  L.  J.  C.  113  ;  Tophum  notes  to  Aleyii  v.  lielvliier,  1  Eden,  132  ; 
V.  Portland  {Duke),  L.  R.  5  Ch.  io  ;  39       2  Wh.  i:  T.  L.  C.  Eq.  308. 


ID 
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executed,  and  that  the  execution,  being  in  pursuance  of  a  purpose 
not  authorised  by  the  power,  was  void  (/>). 

Upon  the  same  principle,  where  a  father,  having  a  power  of 
appointment  amongst  children,  appointed  to  one  who  was  a 
lunatic  and  likely  to  die,  for  the  purpose  of  himself  succeeding 
to  the  appointed  share  as  his  representative,  the  appointment 
was  held  to  be  fraudulent  against  the  other  objects  of  the  power 
and  void  (c).  But  an  appointment  made  in  favour  of  an  infant 
then  in  good  health,  is  not  invalid  unless,  in  fact,  fraudulent, 
although  by  reason  of  the  death  of  the  appointee  in  infancy,  the 
father  becomes  entitled  as  his  next  of  kin  to  the  exclusion  of  the 
reversioners  to  the  fund  or  benefit  of  the  charge  ((/)• 

The  mere  motive  of  an  appointment  apart  from  the  purpose 
to  be  effected  by  it,  as  the  indulgence  of  feelings  of  preference  or 
from  purpose,  animosity  towards  the  objects,  is  immaterial  to  the  vahdity. 
"  The  court  cannot  inquire  into  the  motive,  but  it  can  inquire 
into  the  intention  or  purpose  "  (e). 


Motive  of  ap- 
pointment 
distinguished 


Appointment 
to  child  in 
consideration 
of  benefit  to 
parent. 


If  a  parent,  having  a  power  of  appointment  amongst  his 
children,  execute  it  in  consideration  of  some  immediate  benefit 
to  be  derived  to  himself  from  the  appointment,  as  upon  an 
agreement  with  the  appointee  for  a  payment  or  advance  of 
money,  the  appointment  is  void  as  being  in  fraud  of  the  power 
in  regard  to  the  other  children;  and  as  the  appointee  is  a 
participator  in  the  fraud  and  benefits  by  it,  such  appointment 
will  be  set  aside  in  toto,  and  not  merely  to  the  extent  of  the  sum 
(if  any)  diverted  from  the  objects  of  the  power  (/).  But  a  remote 
interest  conferred  upon  the  parent  is  not  sufficient  to  invalidate 
an  appointment  by  him  in  favour  of  a  child,  de  viinimis  noa 
curat  lex  {(j).  So  too,  a  transaction  in  effect  being  a  purchase  at 
the  full  value  by  a  parent  of  his  child's  interest  in  the  subject- 


ed) I'ortht7i(l  {Duhr)  v.  'J'ojjltnni,  11 
H.  L.  C.  32  ;  34  L.  J.  C.  113  ;  Topham 
V.  Portland  {DuUr).  L.  R.  5  Ch.  40  ;  39 
L.  J.  C.  2.59.  And  see  Lee  v.  Feniie, 
1  Beav.  483,  where  the  owner  of  the 
property  had  reserved  the  power  to 
himself,  and  it  was  held  that  he  was 
nevertheless  bound  by  its  terms. 

(c)  Wdh'sleii  V.  31vvniwiton  {Earl'),  2 
K.  &  .J.  143.    ■ 

(d)  Berve  v.  Hofmeixtrr,  23  Beav. 
101  ;  26  L.  J.  C.  177  ;  Ilrnfy  v.  IHr//, 
21  Ch.  D.  332.  See  Buach  v.  Truud,  3 
Ch.  D.  429. 

(e)  Sugden,  Powers,  G18  ;  Vane  v. 
Bungaiinun  {Lord),  2  Sch.  &  Lef.  130, 
131,  per  Lord  Redesdale  ;   Camphrll  v. 


Home,  1  Y.  &  C.  C.  C.  064.  See  the 
distinction  between  motive  and  purpose 
pointed  out  in  Topham  v.  Portland 
{Duh%  1  D.  J.  &  S.  570  ;  L.  R.  .5  Ch. 

iU. 

(/)  Danhentj  v.  Coclihurn,  1  Mer.  626  : 
Farmer  v.  Martin,  2  Sim.  502  ;  Arnold 
V.  inirdwU-n,  7  Sim.  343  ;  Be  Perkins, 
[1893]  1  Ch.  283;  62  T..  J.  Ch.  531  ; 
Jackxon  V.  Jackson,  Drurv,  91.  See 
Palmer  v.  Uliceler,  2  Ball  &  B.  18  ; 
Hall  V.  Montague,  8  L.  J.  O.  S.  C.  167. 

(c/)  Coojicr  V.  Cooper,  L.  R.  5  Ch. 
203  ;  39  L.  J.  C.  240  ;  Boach  v.  Trood, 
3  Ch.  D.  429.  See  Bainhri/jr/e  v. 
Browne,  18  Ch.  D.  188;  Tucher  v. 
Bennett,  38  Ch.  1).  1. 
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matter  of  the  appointment  may  be  su^jported  (//).  Trustees 
having  notice  that  an  appointment  is  invahd  on  the  above-men- 
tioned grounds,  will  pay  over  a  trust  futid  at  their  peril ;  they 
are  not,  however,  justified  in  refusing  to  hand  over  the  fund 
upon  mere  circumstances  of  suspicion,  a  state  of  the  law  which 
sometimes  places  them  in  an  unenviable  position  of  dithculty  (<). 

Where  the  consideration  for  the    preference   of   one  of  the  Consideration 
children  is  given  by  another  person,  and  not  derived  out  of  the  ParfJ^^  ^^"^ 
jDroperty  appointed,  and  though  without  the  knowledge  of  the 
appointee,  the  appointment  will  be  set  aside  ;  for  it  is  a  fraud 
upon  the  power  in  regard  to  the  other  objects  who  are  tiiereby 
excluded  from  the  property  appointed  (/.). 

An  appointment  made  upon  any  bargain   or  understandnig  Appointment 
that  the  appointee  shall  dispose  of  the  property  to  persons  who  disposing  to 
are  not  objects  of  the  power  is  void  and  will  be  set  aside  (/). —  pei-sons  not 
An  appointment  made  for  the  purpose  and  in  the  expectation 
that  the  appointee  would  transfer  the  property  to  a  person,  not 
an  ol)ject  of  the  power,  was  held  void,  though  that  purpose  was 
not  at  the  time  communicated  to   the  appointee  (///). — But  an 
appointment  to  a  child  upon  marriage  with  a  view  to  a  suitable 
settlement  being    then    made,   though   to    include    persons  not 
objects    of    the   power,    is   valid    as    being    a   proper   mode    of 
enjoyment  of  the  property  by  the  appointee  («). 

An  ulterior  purpose  may  be  consistent  with  the  power ; — as  Appointment 
where  the  appointment  is  made  to  enable  the  appointee  to  join  p'^Ji-pose' con- 
in  making  a  title  upon  a  sale  of  the  property.     Where  a  tenant  sistent  with 

for  life  with   an  exclusive  power  of  appointment   amongst  his  ' 

\'-  ^  lo  enable  ap- 

children  sold  the  estate  and  then  apponited  to  one  son  in  fee,  pointee  to 

who  joined  with  him  in  conveying  to  the  purchaser,  the  title  was  i^'^mi  ^•'^l^- 

held  good,  as  it  did  not  appear  that  the  son  got  less  than  the 

value  of  his  reversionary  interest  on  acceding  to  the  purchase  (<>). 

Qi)  See    McQucc,     v.    Farquliar,   11  De  G.  J.  &  S.  83  ;  3:5   L.  J.  C.  441  ;  lie 

Ves.  467  ;  Koel  v.  Walsin//Jiam  [Lurd],  Aincan'.s   JViixts,   2')   Ch.    D.    873  ;    r>2 

2  Sim.  &  St.  99  ;  A.sk/iain  v.  Barker,  17  L.  J.  C.  9.52. 

Beav.    37.       See    Saia/dcrx    v.    Sliaftn,  (/«)   lie  Murxdcnx  Trunt,  \Tivcw.'>^M  : 

[190.5]  1  Ch.  12tJ  :  74  L.  J.  C.  110.    "  2,s  L.  .J.  C.  90(;. 

(i)   Camphcll  v.  JIome,\  Y.  &  C.  ('.(".  (//)  Fif::roi/    v.  nicli moitd  (Diil-r),  27 

664;   Corlicroft  T.    Siifclijr,  2:>  \j.  J.  C.  Beav.    190;    28    L.  J.   U.    7.52;   and  see 

313  ;    Mackeehnie  v.    Mtirjorilmnltft.    3'.)  nnfr,  p.  3U3. 

L.  J.    C.  604;   Harrinon  v.  Ilu/idtill,  9  («)  .Vrf^iwen    v.    Furtpthnr.   11   Ves. 

Hare,  397  :  21  L.  J.  C.  294.  467  ;   Camphdl  v.  Home  1  Y.  A:  C.  C.  C. 

(Z')  L'owlpy   V.  Rowleij,   1  Kay,  242  ;  ij{'A  ;  as  to  tiuestioning  like  transactions 

23  L.  J.  C  275.  between  father  ami  son  on  tlie  grouiul 

(Z)  Sudden,  Powers,  61.5  ;  Salmon  v.  of  undue  influence  and  improper  appro- 

6fibbs,   3    De  G.  &  Sm.  343  ;   18  L.  J.  C.  priation  of  the  proceeds,  see  Jiainhrii/ije 

177:  Birlei/  v.   Jiirlri/,  25    Beav.  308;  v.   Jirowiir.  IS  Ch.  D.  188;  .50  L.  J.'C. 

27  L.   J.   C.    569  ;    P'njor    v.   Fnjor,    2  522  ;    Tiirkcr  v.  Jiriinctt,  38   t'h.  D.  1  ; 
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Appointment 
for  purpose  of 
making  a 
mortgage, 


or  lease, 

or  settlement. 


Execution 
partly  in 
fraud  of 
power. 


Appointment 
of  jointure  in 
excess  of 
interest  given 
to  wife. 


Appointment 
to  one  of 
children  in 
fraud  of 
power. 


So  an  appointment  may  be  made  by  a  tenant  for  life  with  power 
of  appointing  the  remaindei"  to  his  children,  for  the  purpose  of 
enabling  the  appointees  to  join  him  in  a  mortgage,  the  money 
being  expressed  to  be  advanced  to  all  of  them,  and  being 
apjDlied  in  a  business  in  which  they  were  all  partners  (7))  ;  or  for 
the  purpose  of  making  a  building  lease  for  the  improvement  of 
the  property  in  the  interest  of  all  parties  (</).  An  appointment 
may  be  made  for  the  purpose  of  the  appointee  making  a  settle- 
ment on  his  or  her  marriage,  though  to  include  persons  not 
objects  of  the  power  (v). 

The  court  cannot,  in  general,  distinguish  what  is  attributable 
to  an  authorised  purpose  from  what  is  attributable  to  an 
unauthorised  purpose,  and  the  bad  purjiose  affects  the  whole 
appointment;  but  if  the  evidence  enable  the  court  to  make  the 
distinction,  the  appointment  will  be  void  only  ino  taiito  (s). 

Where  a  power  of  jointuring  was  executed  upon  an  agreement 
that  part  of  the  jointure  should  be  ai)plied  to  pay  the  debts  of 
the  husband,  the  appointment,  as  to  that  part,  w^as  set  aside. 
Such  an  execution  of  the  power,  so  far  as  it  goes  to  the  wife  who 
is  the  sole  object  of  the  power,  is  good  and  may  be  supported ; 
but  so  far  as  it  diverts  the  property  from  her  as  the  object  of  the 
power,  it  is  in  excess  of  the  i)ower  and  in  fraud  of  the  persons 
entitled  in  default  of  appointment  (i).  But  a  power  to  appoint  a 
jointure  is  not  a  fiduciary  power,  and  the  donee  may  obtain  a 
money  payment,  if  it  be  not  provided  by  diverting  part  of  the 
jointure  to  his  own  use,  in  consideration  of  exercising  it  (r). 

Under  a  power  of  appointment  to  children,  an  appointment 
made  to  one  of  them  in  fraud  of  the  jDower  will  not  invalidate  an 
appointment  made  of  the  rest  of  the  property  to  the  other,  unless 
the  fraud  runs  through  the  whole  transaction,  in  which  case  the 
appointment  to  the  innocent  party  will  also  be  invalid  (a).  And 
it  seems  that  an  appointment  of  a  specific  share  to  the  same 
appointee  to  whom  the  invalid  appointment  is  made,  if  uncon- 
nected with  the  invalidity,  may  be  supjDorted  (//). 


57  L.  J.  C.  507  ;  Powell  v.  Poicdl, 
[1900]  1  Ch.  243  ;  6'J  L.  J.  C.  IG-i. 

(/;)  Cockcroft  v.  Sideliffe,  25  L.  J.  C. 
313. 

(//)  Jic  Ilidslis  Charllii,  L.  R.  10  Eq. 
5  ;  39  L.  J.  C.  499. 

(;•)  Fitzroy  v.  Richmond  (Duke),  27 
Beav.  190  ;  28  L.  J.  C.  752.  .See  Pnjor 
V.  Pry  or,  2  De  G.  J.  &  S.  33  ;  33  L.  J.  C. 
441. 

(s)  See  jjcr  Turner,  L.  J.,  in  Tojiham. 
Y.  Portland  (Duke),  1  Ue  G.  J.  &  S.  517  ; 


32  L.  J.  C.  270  ;  and  see  Re  Perkins, 
[1893]  1  Ch.  283  ;  02  L.  J.  C.  531. 

(0  Su^tlen,  Powers,  609  ;  Alei/w  v. 
Pclchier^,l  Eden,  132  ;  2  \Vh.  cVo  T.' L.  C. 
Eq.  308. 

(r)  Saunders  v.  Shaftu,  [1905]  1  Ch. 
126  ;  74  L.  J.  C.  110. 

(,f)  Harrison  v.  Randall,  9  Ha.  397  ; 
21  L.  J.  C.  294  ;  Rowley  v.  Rowley, 
Kay,  242  ;  23  L.  J.  C.  275  ;  Viant  v. 
Cooper,  76  L.  T.  768. 

(v/)  RanJdny  v.  Barnes,  33  L.  J.  C.  539. 
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If  a  prior  appointment  be  invalid,  a  subsequent  appointment  Subsequent 
may  be  made  of  the  same  property  under  the  original  puwer ;  ^^j*^^'^*^'^".  • 
but  it  must  be  clearly  shown  to  be  free  of  the  puri^ose  or  intiuence  ^'^^liJ  appoim- 
whieh  has  invalidated  the  prior  appointment  {z).     And  it  is  open 
to  the  objects  of  the  power  to  conlirm,  and  thus  render  valid  an 
appointment  made  in  fraud  of  the  power  (a). 


Confirmation. 


A  purchaser  from  the  appointee  under  an  appointment  which  rurchaser 

may  be  set  aside  for  the  above  causes,  though  he  gave  value  and  ..ointeeiias no 

had  no  notice  of  the  improper  execution  of  the   power,  would  better  title, 
have  no  better  title  in  equity  than  the  appointee  himself  (/>). 

It  was  formerly  necessary,  in  the  case  of  a  distributive  or  non-  illusory  ap- 
exclusive  power  to  appoint  a  share  to  each  of  the  objects  of  the  u||j"J"m"[. 
power;  but  it  was  satisfied,  at  law,  by  giving  some  amount  or  exclusive 
interest,  however  small,  to  each  object,  either  by  way  of  direct  law. 
appointment,  or  (which  amounts  to  the  same  thing)  by  leaving 
residue  unappointed  to  be  divided  amongst  all  the  objects  in 
default  of  appointment;  but  under  similar  i^owers,  appointments  But  void  in 
whereby   an   unsubstantial,  illusory   or   nominal   share   of   the  ^'^'"^  ^' 
property  was  appointed  to,  or  left  unappointed  to  devolve  upon 
any  of  the  objects  could  be  imj^eached  in  equity  (c). 

The  statute  1  Will.  IV.  c.  46  (generally  known  as  the  Illusory  Made  valid  in 
Appointments  Act)  provides  that  appointments  made  after  the  statufe.''^ 
passing  of  the  Act  "  shall  be  valid  and  effectual  in  equity  as  well 
as  at  law,  notwithstanding  that  any  one  or  more  of  the  objects 
shall    not  thereunder  or  in  default  of   appointment  take  more 
than  an  unsubstantial,  illusory  or  nominal  share  of  the  property 
subjected  to  such  power."     The  Act  excludes  from  its  operation  Appointment 
appointments  under  powers  which  require  a  minimum  sum  to  be  valid  on 
appointed  to  each  object  (c/).     As  was  pointed  oub  by   a   very  K^und  of 
eminent  judge  (e)  "the  reasonable  mode  of  altering  the  law  would 
have  been  to  make  every  power  of  appointment  exclusive,  unless 
the  author  of   the    settlement  had   pointed  out  the   minimum 
share  which  every  object  was  to  get,"  and  this  suggestion  was 
shortly  afterwards  embodied  in  the  statute  37  A:  38  Vict.  c.  37, 

{£)  Sugden,  Powers,  285,  355  ;  Hum-  (//)  Dduhenij  v.  Cukhuni,  1  Mer.  (i2ti. 

j)krei/ V.  Olcei;  2S  L.  J.  C.  40G  •,('uner  See    (irt't'/t   v'.   Fnl.'<ford,   2    Bwiv.    70; 

V.  Blchanh,  1   De  G.  F.  &  J.  548  :  21)  JIumilfo/i  v.  Airw/iit,  2  Jo.  A:  l^at.  3113  ; 

L.    J.    C.    357;    Topham    v.   Portlund  llVz/y/r  v.  2>/>««,  28  L.  J.  C.  315. 
iDuhe),  L.  R.  5  Ch.  40  ;  3!)  L.  J.  C.  25y.  (c)  Sugden,  Powers,  44'.t,  App.  938. 

(«)  Ilarrlxon  v.  liandall,  9  Hare,  397  ;  (jl)  lie  Capons  Trusts,  10  Ch.  D.  484  ; 

21  L.  J.  C.  294  ;  rrcsUm  v.  Preston,  21  48  L.  J.  C.  355. 

L.  T.  346.     See  Wade  v.  Cox,  4  L.  J.  (<>)  Jessel,  M.  P.,  Ga'utsford  v.  Dunn, 

N.  S.  C.  105.  L.  K.  17  Eq.  405  ;  43  L.  J.  C.  403. 
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Execution  by 
successive  ap- 
poiutments. 


commonly  called  Lord  Selborne's  Act,  which  applies  to  appoint- 
ments thereafter  made  (./'). 

Under  the  law  applying  to  appointments  made  before  the 
passing  of  this  Act,  where  there  are  several  appointments  to 
different  objects  of  the  power  at  different  times,  and  one  is 
ultimately  excluded,  the  ultimate  appointment,  disposing  of  the 
residue  of  the  property,  only  is  invalid  ;  for  to  that  appointment 
only  the  exclusive  effect  can  be  attributed  (//). — But  where 
several  appointments  are  made  to  take  effect  at  one  time,  as  in 
the  case  of  appointments  by  will  with  an  ultimate  residuary 
appointment,  the  exclusive  effect  is  attributable  to  all  equally 
and  all  are  void  (li). 


Section  Y.    Perpetuities  and  AccuMrLATioNS. 

§  ].  The  Rule  against  perpetuities. 


S  2. 


Accumulation  of  rents  and  jirofits. 


§  1.    The  Eule  Against  Perpetuities. 

The  Rules  restricting  the  limitation  of  future  estates — Rule  against  per- 
petuities— remainders — springing  uses  and  executory  devises — terms 

of  years. 
The  computation  of  time — the  lives — the  term  of  twenty-one  years — time 

of  gestation,  when  child  taking  is  en  ventre  sa  mere — application  to 

limitations  of  terms  of  years. 
Limitations  to  persons  to  be  ascertained  by  description. 
Limitations  to  a  class  of  persons — children — grandchildren — limitations 

upon  death  of  children. 
Limitations  upon  failure  of  issue — upon  failure  of  issue  within  restricted 

period — of  term  of  years  upon  failure  of  issue — construction  of  phrases 

importing  failure  of  issue — exceptional  constructions  of  limitations  on 

failuie  of  issue. 
Validity  of  limitations  is  independent  of  subsequent  events — limitation  to 

class  containing  objects  too  remote — where  the  shares  are  ascertained 

within  the  period. 
Limitations   with   modifications   too  remote — directions  to  postpone  the 

possession  beyond  the  period. 
Limitation  in  alternative  of  limitation  too  remote — limitation  in  restricted 

alternative. 
Limitations  restricted  by  the  duration  of  the  estate  limited — estate  for 

life  of  living  person — leasehold  for  life. 


(/)  See  lie  Deakin,  [1894]  3  Ch.  565  ; 
63  L.  J.  C.  779. 

Qj)  Ytnni/j  v.  Waterjxirh  {Lord),  13 
Sim.  202  ;  alfd.  15  L.  J.  C.63  ;  Trollope 
V.  liovtlrdije,  1  De  G.  &  Sm.  662  ;  Wilson 
v.  Kenrich,  31  Ch.  D.  658.  It  may  be 
made  good  by  the  invalidity  of  a  prior 


appointment  whereby  the  share  thereby 
apjiointed  passes  to  all  the  objects  iu 
default  of  apnointmenr.  Ranging  v. 
Jiarne.%  33  L.  J.  C.  539. 

(//)  BuJteel  V.  Plummer,  L.  R.  6  Ch. 
160  ;  39  L.  J.  C.  SO.J. 
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Limitations  after  estates  tail — provisoes  for  cesser  of  estate  tail — limitations 

to  take  effect  after  detcrminatiou  of  estate  tail — term  preceding  estate 

lail  upon  trusts  subsequent. 
Apjjlication  of  the  rule  to  lowers  and  execution  of  powers— the  time  is 

computed  from  the  creation  of  the  power — general  t)Owjr  is  e  piivalent 

to  osvnei'ship. 
Power  to  appoint  to  grandchildren  or  remoter  issue — a|)pointment  must 

take  effect  within  the  rule — power  in  marriage  settlement  to  appoint 

to  children. 
Powers  of  sale,  leasing,  etc.  may  be  unrestricted  in  terms — power  of  sale 

with    consent — power   of  sale    extending    over  estates   tail — powers 

impliedly  restricted  1o  the  continuance  of  the  settlement. 

The  limitatiou  of  future  estates  is  subject  to  restrictions  as  to  The  restric- 
the  time  of  taking  effect,  which  differ  according  to  the  nature  of  iimita"ti!?n  of'^ 
the  limitation,  as  operating  by  way  of  remainder,  or  by  the  way  future 

,  .       }  i"    ,  .,^.    -^  ,  ^  1      •  estates.— Rule 

common  to  springmg  and  shiftmg  uses  and  executory  devises,  against  per- 
The  princi|)al  restriction  is  the  rule  against  perpetuities.  Tliis  P^^"'^*^'^- 
rule  renders  void  the  creation  or  limitation  of  a  future  estate 
which  does  not  vest,  if.  at  all,  in  interest  at  a  period  not  later 
than  twenty-one  years  after  the  determination  of  some  life  or 
lives  in  being  at  the  time  when  the  deed  or  \vill  becomes  opera- 
tive, and  therein  indicated  as  comi^rised  in  the  computation  of 
time.  And  where  the  person  to  take  is  actually  procreated,  there 
may  be  added  a  further  period  equal  to  the  actual  period  of 
gestation  (a).  The  rule  against  perpetuities  was  invented  by  the 
Chancellors  {b),  and  the  rule  was  first  applied  to  legal  contingent 
remainders  by  equity  judges  (c).  Another  equity  judge  applied 
the  rule  to  a  common  law  condition  {d).  It  has  been  applied  to 
remote  equitable  interests  as,  the  equitable  interest  of  a  vendor 
of  land  and  his  representatives  under  an  oj)tion  not  limited  as  to 
time  to  repurchase  a  part  of  the  land  sold  (e),  or  of  a  lessee  of 
land  and  his  rejDresentatives  to  acquire  the  freehold  reversion  (/), 
The  rule  does  not  apply  to  covenants  running  with  the  land  at 
law,  as  a  covenant  to  renew  a  lease  (//).     If,  however,  the  rule 

(a)  Cadell   v.  Palmer,   7    Bli.  K.    S.  apply   to   a   legal   remainder   was    not 

202  ;  Tud.  L.  C.  Conv.  578  ;  lie  Salaman,  referred  to  in  these  cases.     See  Lewis, 

[1908]  1  Ch.  4  ;  77  L.  J.  C.  60  ;  Lewis,  Perpetuities,  pp.  408  et  seq. 

Perpetuities,  c.  xi,  ;  Gray;  Perpetuities,  [d)  Re  Jlollis  Jlo-tpital  {Trusteejt) and 

pp.  166— 201.  Uaynoi'    Cont.,  [isyj]   2  Ch.  .540;    68 

(ft)  Jessel,  M.  11.,  He  Ridley,  11   Ch.  L.  J.  C.  673  ;  where  the  previous  con- 

D.  645,  049  ;  48  L.  J.  C.  563.              '  flicting  views  are  discusseil. 

(c)  Kay,  J.,  Re  Frost.  43  Ch.  D.  246  ;  (r)  L.  cf  S.  W.  Rij.  v.  Gomm,  20  Ch. 

59  L.  J.  C.  485  :  Farwell.  J.,  Re  A.shforth,  D.  562  ;  51  L.  J.  Ch,  530. 

[1905]    1    Ch.  535  ;    74  L.  J,  C.   361  ;  (/)    WoodaU  v.  CUfton,  [1905]  2  Cb. 

Buckley,  J.,   Whithy  v.    Von  Lui'decke,  257  ;  74  L.  J.  C.  555. 

[1906]   1  Ch.  783  ;  75  L.  J.  C.  359.     It  (//)  Bridyex  v.  Ilitrhcoeli,  5  Bro.  P.  C. 

is  not  a  little  curious  (hat  the  opinion  6  ;    Shclburne   (^Earl')   v.    Riddidjih.    (i 

of  an  eminent  writer  who  in  1843  chal-  Bro.  P.  C.  356  ;  Xicholnoii  v.  Smith,  22 

leuged  the  propriety  of  the  conclusion  Ch.    D.    640;    52    L.    J.    C.    191.     See 

of  the  Real  Property  Commissioners  that  L.  4''  S.    W.  Ry.  v.  Gomm,  20  Ch.  D. 

the   rule   against   perpetuities   did   not  562  ;    51    L.  J.   C.  530  ;    Machenzle   v. 
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against  perpetuities  is  to  be  regarded  as  involving  a  question  of 
policy,  which  is  the  view  now  put  forward  (/(),  there  seems  no 
reason  why  the  rule  should  not  be  applied  to  these  cases  also. 

A  restriction  upon  the  operation,  but  not  on  the  validity,  of 
executory  limitations  has  been  enacted  with  respect  to  those 
contained  in  an  instrument  coming  into  operation  after  1882  in 
these  terms:  "where  there  is  a  person  entitled  to  land  for  an 
estate  in  fee,  or  for  a  term  of  years  absolute  or  determinable  upon 
life,  or  for  term  of  life,  with  an  executory  limitation  over  on 
default  or  failure  of  all  or  any  of  his  issue,  whether  within  or  at 
any  specified  period  or  time  or  not,  that  executory  limitation 
shall  be  or  become  void  and  incapable  of  taking  effect,  if  and  as 
soon  as  there  is  living  any  issue  who  has  attained  the  age  of 
twenty-one  years,  of  the  class  on  default  or  failure  whereof  the 
limitation  over  was  to  take  effect "  (i) .  An  earlier  statute  had 
restricted  the  accumulation  of  rents  and  profits  of  land.  The 
effect  of  this  statute  is  stated  hereafter  (A-). 

The  restrictions  upon  limitations  by  way  of  remainder  have 
already  been  considered.  They  are,  for  the  most  part,  involved 
in  the  dependence  of  the  remainder  upon  the  particular  estate, 
requiring  that  it  must  become  vested  in  interest  pending  that 
estate,  so  as  to  take  effect  in  possession  immediately  upon  its 
determination  (/)•  The  limitation  of  remainders  is  further 
restricted  by  the  positive  rule  that,  though  they  may  be  limited 
to  the  unborn  child  of  a  living  person,  they  cannot  be  limited 
by  way  of  purchase  to  the  issue  of  a  person  unborn  (m).  In 
addition  every  person  in  whom  the  estate  is  to  vest  in  interest 
must  be  ascertainable  within  the  period  prescribed  by  the  rule 
against  perpetuities,  whether  the  remainder  be  equitable  or  legal, 
unless  the  remainder  is  to  take  effect  after  the  determination  of 
an  estate  tail,  in  which  event  it  is  saved  by  the  statute  De 
dunis  {)().  But  a  limitation  in  remainder  expectant  upon  the 
determination  of  an  estate  tail,  may  be  destroyed  by  a  tenant  in 
.  tail  in  possession,  when  of  full  age,  and   by  a  tenant  in  tail  in 


Childers,  43  Ch.  D.  205  ;   59  L.  J.  C. 
188.      And  see   Leake,   Contracts,   858 

ct  seq.  . 

(A)  See  lie  IMl'is  Hospital  (Trusters) 
and  IIayne£  Cont.,  [18i)9]  2  Ch.  540; 
68  L.  J.  C.  673  ;  lie  Ashforth,  [1905]  1 
Ch.  535;  74  L.J.  C.  3(n. 

(0  Conveyancing  Act,  1 882,  s.  10.  See 
Be  Booth,  [1900]  1  Ch.  768  ;  69  L.  J.  C. 
474. 

(A')  Post.  p.  335. 

(I)  Fearne,  Cont.  Rem.  307  ;  Archers 
Case,  1   Co.   66  b  ;  Chudleigh's  Case,   1 


Co.  120  a  ;  White  v.  Siimiiiers,  [1908] 
2  Ch.  256  ;   77  L.  J.  C.  506. 

(ill)  lie  Frost.  43  Ch.  D.  246;  59 
L.  J.  C.  118:  Whithy  v.  Mitchell,  44 
Ch.  D.  85  ;  59  L.  J.  C.  485. 

(/;)  Ilcdsinan  v.  Pearse,  L.  R.  7  Ch. 
275 ;  41  L.  J.  C.  705  :  Ahbiss  v.  Biirneij, 
17  Ch.  D.  211;  50  L.  J.  C.  348;  Be 
Ash  forth,  [1905]  1  Ch.  535  ;  74  L.  J.  C. 
361";  Whithy  v.  Von  LnedecUe,  [1906] 
1  Ch.  783  ;  75  L.  J.  C.  .359.  See 
Trcgomcell  v.  Sydenham,  3  Dow.  194. 
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remainder    with    the    consents     mentioned   in    the   Fines   and 

Recoveries  Act,  1833  (o),  by  means  of  a  disentailing  assurance, 

and  he  may  thus  acquire  or  convey  an    estate  in  fee  simple 

discharged  of  all  remainders  expectant  thereon.     Therefore,  the 

limitation  in  remainder  after  an  estate  tail  remains  eti'ectual  only 

during  the  minority  of  the  tenant  in  tail ;  and  if  the  estate  tail 

be  preceded  by  an  estate  or  estates  for  life,  as  in  an  ordinary 

settlement  of  land,  the  limitations  in  remainder,  tliough  valid  in 

creation,  would  not  generally  be  oj^erative  beyond  the  lives  of 

the  tenants  for  life  and  twenty-one  years,  the  possible  minority 

of  the  tenant  in  tail. 

On  the  other  hand,  limitations  by  way  of  springing  use  and  Restrictions 

executory  devise  arise  and  take  effect  according  to  the  terms  of  •''"^'"  ''l''"'"^" 
.  -^     .  "  iiig  uses  and 

limitation  independently  of  the  preceding  estates,  which  they  executory 
supersede  and  defeat ;  consequently  there  are  no  restrictions  *  ®^'^*''^- 
inherent  in  the  nature  of  such  limitations  as  there  are  in 
remainders.  If  limited  after  or  in  defeasance  of  an  estate  tail 
they  may  be  discharged  or  destroyed  by  the  distentailing 
assurance  of  the  tenant  in  tail ;  but  a  tenant  in  fee  simple 
cannot  by  any  means  destroy  or  get  rid  of  the  executory  limita- 
tions of  this  kind  which  may  operate  upon  his  estate.  There- 
fore, except  where  preceded  by  an  estate  tail,  these  limitations 
require  a  special  rule  of  restriction  ;  otherwise  they  might  be 
employed  in  a  manner  to  restrain  the  alienation  of  the  land  for 
an  indefinite  period  or  in  jxTpcfuifij  (j>). 

The  rule  against  perpetuities  applies  to  executory  bequests  Terms  of 
of  terms  of  j;ears  and  chattel  interests  in  lands  (</)  ;  and  y^''^^®- 
also  to  the  creation  of  future  terms  of  years  according  to  the 
opinion  of  eminent  text  writers,  which  in  the  present  state  of 
judicial  opinion  is  likely  to  be  confirmed  (r).  It  may  not  be 
superfluous  to  observe  that  the  rule  does  not  afiect  the  validity 
of  the  instrument  in  which  limitations  obnoxious  to  the  rule 
occur,  but  only  the  limitations  themselves.  Accordingly  the 
instrument  must  be  read  apart  from  the  rules  for  the  purpose  of 
construction  and  the  rule  only  applied  to  those  limitations  which 

(o)  t^ee  ante,  I).  27  ;  Allffcwd  V.  B/t//.'r,  Flctc/ier\f   Case,    1    Eq.    Cas.   Ab.    193, 

L.  R.  8  Ex.  KiO.  pi.  10  ;   Curtis  v.  Liilihi,  5  Beav.  147  ; 

Qp)  See  ante,  p.  163  ;  1  Sanders.  Uses,  11  L.  J.  C.  380. 
149,  ir)9,  201  ;  Fearne,  Cont.  Rein.  423  ;  (;•)  1  Sanders,  Uses,  206  ;  Lewis.  Per- 

Lewis,      Perpetuities,     jms-sim  ;     Gray,  petuities,   fil4.     See  Wondnll  v.  Clifton, 

Perpetuities,  y^rt.«/'w.  [19(1.")]  2  Cli.  2.")7  ;  74  L.  J.  C.  .").55";  Jlc 

(c/)  Hargrave's  note  (.">)   to   Co.    Lit.  jUhforth,  [^liMo]   1  Ch.  r)3.')  :  74  L.  J.  C. 

20  a  ;  Fearne,  Ex.  Dev.  4(;o  :  Maioipn-  361'. 
Inrgh    v.  Axh.   1    Veru.   234,  2r,7,   304  ; 
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offend  against  it  (s).  And  by  a  rule  of  universal  application, 
where  a  limitation  is  suscejotible  of  two  meanings,  that  construc- 
tion shall  be  favoured  which  will  avoid  the  application  of  the 
rule  (/). 

Where  the  limitations  are  contained  in  a  deed,  the  time  is 
computed  from  the  date  of  the  deed  {ii),  and  where  the  limitations 
are  contained  in  a  will,  from  the  death  of  the  testator  (.r). 

The  lives  of  any  persons,  and  of  any  number  of  persons, 
though  wholly  unconnected  with  the  limitations  in  point  of 
interest,  may  be  taken  for  the  measure  of  the  period.  Also  a 
term  of  twenty-one  years  independent  of  any  estate  limited,  or  of 
the  infancy  of  any  person  taking  an  estate  or  interest  (//).  If 
lives  be  not  selected  as  part  of  the  period  restrictive  of  the 
limitation  the  rule  imports  that  it  must  take  effect  within  twenty- 
one  years  {z). 

As  a  child  en  ventre  sa  mere  is  considered  as  a  person  in  esse  for 
the  purpose  of  taking  property,  the  limits  of  the  rule  may  be  in 
fact  extended  by  the  time  of  the  gestation  of  such  child  ; — thus 
if  a  devise  be  made  to  the  child  of  A.  for  life,  such  child  being  en 
ventre  sa  mere  at  the  testator's  death,  the  additional  time  of 
gestation  may  accrue  at  the  commencement  of  the  period 
allowed  by  the  rule,  which  may  be  measured  by  the  life  of  such 
child  and  twenty-one  years ; — so,  if  a  devise  be  made  to  the 
children  of  A.  who  shall  attain  the  age  of  twenty-one  years,  and 


(.v)  Jleasinan  v.  Pearse.  L.  E.  7  Ch.  275  ; 
•41  L.  J.  C.  705 ;  Peurha  v.  Mattel ei/.  5 
App.  Cas.  714  ;  50  L.  J.  C.  57.  Cp.  the 
cases  relating  to  contracts  in  restraint 
of  trade  where  a  similar  rule  is  applied, 
Jlills  V.  Dunham,  [1891]  1  Ch.  576; 
60  L.  J.  C.  362:  Hai/ne.s  v.  Bonian, 
[1899]  2  Ch.  13  ;  68  L.'j.  C.  419. 

Q)  Martelll  v.  Holloway,  L.  E.  5 
H.  L.  532. 

(«)  Lewis,  Perpetuities,  171  ;  Coohe 
V.  Cooke,  38  Ch.  D.  202  ;  WMthij  v. 
Von  Luedeclie,  [1906]  1  Ch.  783  ;  75 
L.  J.  C.  359. 

(./■)  CiittUn  V.  Brown,  1 1  Ha.  372  ; 
Jioiu/hton  V.  Jionqhton,  1  H.  L.  C.  4()6  ; 
Stoi-rs  V.  Benhow,''A  De  G.  M.  &  G.  390; 
22  L.  J.  C.  823.  See  Re  Game,  [1907] 
1  Ch.  276  ;  76  L.  J.  C.  168. 

(y)  Cadell  v.  Palmer,  7  Bli.  N.  S. 
202  ;  Tud.  L.  C.  Couv.  578. 

(-)  Palmer  v.  Ilolford,  4  Russ.  403  ; 
Speakman  v.  Speahman,  8  Hare,  180; 
Stuart.  V.  Coelterell,  L.  E.  5  Ch.  713  ; 
39  L.  J.  C.  729  ;  Pliqht  v.  HartnoU,  19 
Ch.  D.  294  ;  51  L.  J.  C.  162.  See 
Be  Bowles,  [1905]  1  Ch.  371  ;  74 
L.  J.  C.  338.  It  may  be  here  observed 
that  the  rule  against  perpetuities, 
though  framed  by  analogy  to  the  limits 


of  perpetuity  possible  with  common  law 
limitations  by  way  of  estates  for  life 
and  remainders,  leads  to  some  different 
results.  The  latter  mode  of  limitation 
is  restricted,  as  to  perpetuity,  by  the 
lives  of  the  persons  actually  taking 
estates,  and  by  the  actual  minority  of 
the  ultimate  remainder-man  ;  whereas 
the  rule  against  perpetuities  admits  of 
an  absolute  period  measured  by  lives 
and  years,  but  wholly  independent  of 
the  lives  or  minority  of  the  persons 
actu.'dly  interested  ;  and  in  the  case  of 
the  ultimate  taker  at  the  extreme  limit 
of  tlie  period  being  a  minor  the  dis- 
ability to  alienate  might  in  fact  be 
extended  for  a  further  period  of  twenty- 
one  years.  Again,  the  rule  as  to 
remainders  prohibits  absolutely  the 
limitation  of  them  to  the  issue  of  per- 
sons unborn  ;  but  the  rule  against 
perpetuities  admits  of  executoiy  limita- 
tions to  the  children  or  remoter  issue 
of  persons  unborn,  provided  they  are 
restricted  to  vest  within  the  allowed 
period  ;  and  only  when  not  so  restricted 
sucli  limitations  are  void.  In  the  above 
respects,  therefore,  remainders  are  more 
restricted  than  other  executory  limita- 
tions.    See  1  Jarman,  Wills.  831. 
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A.  die  leaving  a  child  en  ventre  sa  nure  the  additional  time  of 
gestation  may  accrue  at  an  intermediate  ijeriod,  and  the  limits  of 
the  rule  may  be  extended  until  such  child  attains  the  age  of 
twenty-one  years  ; — so  if  the  ultimate  taker  after  a  given  period 
of  lives  in  being  and  twenty-one  years  be  a  child  en  re)itre  sa 
mere,  the  limits  of  the  rule  may  be  in  fact  extended  at  the 
termination  of  the  period  by  the  time  of  gestation  (a). 

Examples  of  the  application  of  the  rule  occur  with  limitations  Limitations 
to  a  person  to  be  ascertained  by  some  description  or  character  b*^ ^^c'ertTined 
or  qualitication,  which  may  not  be  satisfied  within  the  allowed  by  descrip- 
period  (/>).     Thus,  a  devise  to  the  first  or  other  son  of  A.  (having  ^'°"* 
no  son  at  the  time  of  the  devise,)  who  should  be  in  holy  orders, 
was  held  void  for  remoteness,  because  A.  might    have   a    son 
who  might  take  orders  so  as  to  answer   the  description  more 
than  twenty-one  years  after  the  death  of  A. ;  and  a  devise  over 
in  the  same  will,  in  case  A.  should  have  no    such  son,  was  also 
held  void,  as  being  limited  upon  a  contingency  which  might  not 
become  ascertained    until  an  equally  remote  period  (c). — So,  a 
devise  made  to  such  person  as  should  from  time  to  time  bear  a 
certain  title,  in  order  that  the  property  should  be  held  with  the 
title,  was   held  void   for   remoteness,  because    the  title   might 
remain  in  abeyance  for  an  indefinite  period ;  and  though   that 
case  did  not  happen,   the  validity  of  the  limitation  could  not 
depend  upon  contingencies  w'hich  might  cause  it  to  be  good  or 
bad  according  to  the  event  (d). 

A  devise  to  the  first  heir  male  of  the  body  of  A.  who  should  To  heir  attain- 
attain  twenty-one  was  held  to  be  void  for  remoteness  ;  because  age. 
the  person  so  described,  not  being  necessarily  A. 's  son,  who  might 
die  a  minor  leaving  descendants  who  might  answer  the  descrip- 
tion (<?). — A  devise  to  the  first  son  of  A.  who  should  attain  twenty- 
one  would  obviously  be  good,  though  A.  have  no  son  at  the  time 
of  the  devise,  as  it  must  take  effect,  if  at  all,  within  twenty-one 
years  of  the  death  of  A. 

A  bequest  of  personal  estate  made  to  the  first  tenant  in  tail 
under  a  settlement  of  real  estate  who  should  attain  twenty-one, 
was  construed  to  extend  only  to  the  tenants  in  tail  taking  by 
purchase  under  the  settlement,  and  not  to  include  tenants  in 

Q()   Oiddl   V.   Palmer,   7  Bli.  N.   S.  7-t  L.  J.  C.  3(;i. 

202  ;    Tud.   L.   C.   Conv.  578  ;    Lonq  v.  (c)  Proctor  v,  Baf/t  and  Wells  {Bj>.), 

Blarlidll,  7  T.  R.  100  ;    Plackhur'n   v.  2  H.  Bl.  358. 

Stahlcx,   2  V.  &  B.  3(j7  ;  Re  Salaman,  Qd~)  Tollemache  v.  Coretitn/  {Earl),  5 

f  19(18 J  1  Ch.  4  ;  77  L.  J.  C.  GO.  Madd.  232  ;  8  Bligh,  N.  S.  547. 

(i)  Lewis   on   Perpetuities,  c.  xviii.  ;  (<•)  Duiiqannon  (^LorcT)    v.  Smith,   12 

Be  Bon-lea.  [1905]  1  Ch.  371  ;  74  L.  J.  C.  CI.  &  F.  546. 
338  ;  Re  Ashforth,  [1905]   1   Ch.  535 ; 

L.P.L.  Y 
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tail  by  descent,  and  therefore  being  within  the  allowed  period  of 
limitation  was  good  (,/'). 

to  Limitations  to  a  described  class  of  persons,  as  children,  issue 
and  the  like,  must  be  so  restricted  that  the  objects  of  the  class 
become  ascertained  within  the  time  allowed  by  the  rule.  Thus, 
an  executory  devise  to  all  the  children  of  A.  who  shall  attain  the 
age  of  twenty-one,  though  it  include  children  born  after  the 
testator's  death,  is  good ;  because  it  must  necessarily  be  ascer- 
tained within  the  life  of  the  parent  and  twenty-one  years.  But 
if  it  were  to  such  children  of  A.  as  should  attain  the  age  of 
twenty-two,  or  any  greater  age  than  twenty-one,  and  included 
after-born  children,  it  would  be  void  for  remoteness,  as  possibly 
not  to  be  ascertained  within  such  limit  of  time  (g).  So,  a  devise 
to  the  children  of  A.  who  should  be  living  at  the  end  of  twenty- 
eight  years  from  the  death  of  the  testator  was  held  void,  because 
the  time  for  ascertaining  the  objects  was  too  remote ;  and  a  gift 
over  in  case  there  should  be  no  such  child  was  also  held  to  be  too 
remote  (It). 

A  devise  or  bequest  may  include  all  the  testator's  grand- 
children, born  and  to  be  born,  without  infringing  the  rule,  as 
they  must  all  be  born  within  lives  in  being  at  the  testator's 
death ;  and  the  vesting  of  their  shares  may  be  further  postponed 
during  their  minorities,  but  not  beyond.  On  the  other  hand,  a 
devise  or  bequest  including  all  the  grandchildren,  born  and  to  be 
born,  of  any  other  person  is  too  remote,  because  children  might 
be  born  to  that  person  after  the  testator's  death,  and  grand- 
children might  be  born  at  any  time  during  the  lives  of  those 
children  (i). 

It  may  be  observed  that  limitations  to  a  class,  as  to  the 
children  of  A.  who  shall  attain  the  age  of  twenty-two,  or  to  the 
children  and  grandchildren  of  A.,  may  be  good,  if  limited  by  way 
of  remainder  though  void  by  way  of  executory  devise,  as  being 
too  remote.  For  either  the  words  of  contingency  would  be 
treated  as  descriptive  of  a  condition  subsequent  upon  which  the 
gift  would  become  divested  (k),  a  construction  inapplicable  to 


(/)  Christie  v.  Gosl'niq,  L.  R.  1  H.L. 
279  ;  35  L.  J.  C.  <;67  ;  Ee  Cresswcll,  24 
Ch.  D.  102;  52  L.  J.  C.  798.  See 
Harrington  v.  Harrington,  L.  R.  5  H.  L. 
87  ;  40  L.  J.  C.  710  ;  Be Layrell,  [1904] 
2  Ch.  496  ;  73  L.  J.  C.  795. 

(^)  Stephens  v.  Stephens,  Cas.  t.  Talb. 
228  ;  Lealie  v.  Rohinson,  2  Mer.  3H3 ; 
Edmondsonh  Estate,  L.  R.  5  Eq.  389  ; 
Smith  V.  Smith,  L.  R.  5  Ch.  342.  As  to 
the  construction  of  devises  to  children, 


see  ante,  p.  2G7. 

(/O  rainier  v.  Holfurd,  4  Russ.  403. 
See  Sjirahman  v.  Speaknian,  8  Ha.  180. 

((')  Xi'wnian  V.  Newnuot,  10  Sim.  51  ; 
Smith  V.  Smith,  L.  R.  5  Ch.  342  ;  Stuart 
V.  Cockcrell,  L.  R.  5  Ch.  713  ;  39  L.J.  C. 
729  ;  lie  Mervin,  [1891]  3  Ch.  197  ;  GO 
L.  J.  C.  G71. 

(Ji)  lioraston's  Case,  3  Co.  19  ;  Tud. 
L.  C.  Conv.  427  ;  BrmiiJieldy.Crowder, 
1  Bos.  &  P.  N.  R.  313  ;  afEd.  by  H.  L., 
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personal  estate  (I) ;  or,  by  the  rules  regulating  remainders  the  gift 
would  be  restricted  to  such  objects  of  the  class  as  would  be  ascer- 
tained at  the  determination  of  the  particular  estate  (//<). 

A  devise  limited  to  take  effect  in  the  case  of  all  the  children  of  Limitation 
a  living  person  dying  imder  the  age  of  twenty-one  is  good  ;  but  if  Xi'inlf  ^'^  °^ 
postponed  until  their  death  at  any  time,  or  at  any  age  greater 
than  twenty-one,  it  is  too  remote  (/?). — A  devise  over  in  case  of  all 
the  children  of  a  person  dying  under  a  certain  age  may,  in  some 
cases,  be  construed  to  include  the  contingency  of  there  being  no 
children,  so  as  to  take  effect  eitlier  if  the  person  has  no  children, 
or  if,  having  children,  they  do  not  attain  the  given  age,  and  the 
limitation  as  regards  the  former  contingency  may  be  supported 
separately,  though  the  limitation  as  regards  the  latter  contingency 
be  void  (o). 

Future  uses  and  executory  devises  limited  to  take  effect  upon  Limitation 
failure  of  tlie  issue'  of  A.  indefinitely,  are  obviously  too  K.fe.' '"'"'' 
remote  (^>). — But  a  remainder  expectant  upon  the  determination 
of  an  estate  tail  is  valid,  therefore  a  limitation  to  A.  for  an  estate 
in  tail  general,  followed  by  a  limitation  over  upon  failure  of  the 
issue  of  A.  is  good  (r^).  Also,  if  there  be  a  preceding  liuiitation 
to  A.  and  his  heirs,  with  a  limitation  over  on  failure  of  issue  of 
A.  indefinitely,  the  estate  of  A.  is  restricted  to  a  fee  tail,  and  the 
limitation  over  is  a  remainder,  by  a  well-known  rule  of  con- 
struction (/•).  And  by  a  further  rule  of  construction  applicable 
to  wills,  a  devise  in  terms  to  A.  for  life,  with  a  devise  over  upon 
failure  of  issue  of  A.  indefinitely,  gives  A.  an  estate  tail  with 
remainder  over  (s). 

If  a  devise  in  fee  be  followed  by  an  executory  devise  upon  the  Limitation 

failure  of  heirs  to  a  stranger,  it  is  too  remote  ;  but  when  the  gift  "Po°.f'"l"ic 
.  .  ^     .  °        of  heirs. 

over  IS  hmited  to  one  who  is  capable  of  becoming  a  collateral 
heir  of   such  person,   the  word  heirs  in  the  first  devise  is  con- 

Lds.  Jols.  ISll,  fos.  4(;S,  471  :    Doc  v.  2  Beav.  807  :  JJrcrx  v.  C/iulli.^:7  ll.h.C. 

jVowell,  1  M.  &  S.  327  ;  Roidoll  v.  Doc,  5:5L     See  Droukmaii   v.  Smith,  L.  11.  7 

5  Dow.  202.  Ex.  271  ;  41  L.J.  E.k.  lU  ;  Mo/ii//>c/ini/ 

(l)   Pearhs   v.    Mosclcij,   5   App.  ("as.  v.  Derlng,  2  De  G.    M.  A:  CJ.   14."); 


•>•> 


714  ;  fjO  L.  J.  C.  57.  L.  J.  C.  313. 

(«()  Suascr  CJJarl)  v.  Temple,  1  Ld.  ( /;)  Fearne,  Ex.  Dev.  444.    Sen  Forth 

Raym.  311  ;    Oc/Ms-  v.  Jnrh.soii,  2  Stra.  v.  Chapman,  1  P.  Wms.  6(53  ;  Tud.  L.  C. 

1172  ;  Doc  V.  Pcrnjn.  8  T.  R.  484  ;  Doe  Coiiv.  371. 

V.  Martin,  4  T.  R.  39  ;  Mogy  v.  Mogg,  1  (j-)  /Ica.fman  v.  Pcurae,   L.  R.  7  Ch. 

Mer.  654.                               '  '               '  275.     See  Doe  v.  Elreij,  4  East.  5711. 

(«)  Proctor  V.  Bath  and  WcUs  (B/i.),  (;•)  Fit:,jcrald  v.  Leslie,  3  Rro.  P.  C. 

2  H.  Bl.  358  ;  Edmondsoivs  Estate,  L.  R.  154  ;  Dun.^ei/  v.  Da/i.iei/,  4  M.  A:  S.6I. 

5  Eq.  381).     ^ec  Re  Sai/er's  2'ri(sts,Ij.l{.  (.v)    Stindai/'.'i    Case,'  i)    Co.    127    b  ; 

G  Eq.  319  ;  30  L.  J.  C.  350.  Machell  v.  iVeeding,  8  Sim.  4  ;  Doe  v. 

((»)  See  ante.   p.  2<)(; ;    Muehinnon  v.  Owens,  1  B.  vV:  Ad.  318. 


Sea-ell,  2  JI.  &  K.  202  ;  Wilson  v.  Mount, 
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Limitations 
upon  failure 
of  issue  within 
a  restricted 
time. 


Limitation  of 
term  of  years 
upon  failure 
of  issue. 


Construction 
of  phrases 
importing 
failure  of 
issue. 


strned  as  heirs  of  the  hod}-,  reducing  the  devise  to  an  estate  tail, 
and  the  devise  over  operates  hy  way  of  remainder  (t). 

A  future  use  or  executory  devise  Hmited  to  take  effect  upon 
faihire  of  issue  of  A.  restricted  within  a  definite  period  not  too 
remote  may  be  good : — as  a  hmitation  to  take  effect  upon  the 
death  of  A.  without  issue  Hving  at  his  death  ; — or  upon  the  death 
and  failure  of  issue  of  A.  in  the  lifetime  of  B. ;— for  such 
limitations  must  take  effect,  if  at  all,  upon  the  death  of  A.  or 
before  tbe  death  of  B. — So,  a  limitation  to  take  effect,  if  A.  die 
leaving  issue  at  his  death,  and  such  issue  die  under  the  age  of 
twenty-one  years,  is  within  the  limits  of  the  rule  (^O- — Such 
limitations  over  upon  restricted  failure  of  issue  have  no  implied 
effect,  like  limitations  over  upon  indefinite  failure  of  issue,  in 
enlarging  or  restricting  the  preceding  limitation  to  an  estate 
tail,  because  they  correspond  to  the  determination  of  an  estate 
tail  only  in  a  particular  event ;  but  if  they  follow  a  limitation  in 
tail,  they  take  effect  by  way  of  remainder,  contingent  upon  the 
failure  of  issue  at  the  death  of  A.  or  other  event  specified,  by 
which  the  estate  tail  is  determined  (./). 

An  executory  bequest  of  a  term  of  years  limited  to  take  effect 
upon  failure  of  issue,  unless  restricted  within  the  period  allowed 
by  the  rule,  is  too  remote ;  for  words  which  would  create  an 
estate  tail  in  freehold  lands,  confer  an  absolute  interest  in  a  term 
of  years.  And  such  a  limitation  cannot  in  any  case  be  supported 
as  a  remainder,  (like  a  limitation  upon  failure  of  issue  after  an 
estate  tail,)  because  a  term  of  years,  as  personalty,  is  not  capable 
of  such  mode  of  limitation,  all  future  limitations  of  such  property 
being  essentially  executory  (//). 

In  the  construction  of  deeds  limiting  estates  in  land,  the  words 
die  icWtont  issue,  trithout  having  issue,  without  leaving  issue,  for 
2cant  or  in  default  or  on  failure  cf  issue,  and  other  like  expressions 
presumptively  import  the  failure  of  issue  indefinitely  or  at  any 
period  (z).  The  same  construction  prevails  in  wills  made  before 
the  year  1838,  and,  in  general,  whether  of  real  or  personal  estate  ; 
except  that  the  phrase  die  without  leaving  issue,  applied  to 
personal  estate  is  construed  to  mean  a  failure  of  issue  at  the 
death.    But  in  the  case  of  wills  made  after  1837,  words  importing 


(0  Xotthuiliant  x.JcnnhKix,  1  P.  Wms. 
23:  lie  Wdugh,  [1903]  I'ch.  744;  72 
L.  J.  C.  586. 

(?/)  Fearne,  Ex.  Dev.  468,  470  ;  Pells 
V.  Brown,  Cro.  Jac.  590 ;  Dulie  of 
Korfolh's  Ca^e.  3  C'h.  Ca.  I  ;  2  Freem. 
80:'  Porter  \.'  Brtidley,  3  T.  R.  143; 
Doe  V.  Welhcr,  1    B.  &  Aid.  713.     .See 


Staines  v.  JMacUocli,  3  Bro.  P.  C.  108. 

(.?■)  See  ante,  pp.  138,  263. 

(y)  Fearne,  Ex.  Dev.  460,  478  ; 
Wdrter  v.  Warter,  2  Brod.  &  B.  349  :  1 
B.  k.  C.  721  :  Christie  v.  GosVinrj,  L.  R. 
1  H.  L.  279  ;  35  L.  J.  C.  667. 

(c)  Morgan  v.  Morgan,  L.  Pi.  10  Eq. 
99  ;  39  L.  J.  G.  493. 
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a  general  failure  of  issue  are  presumptively  restricted  to  a  failure 
of  issue  of  a  named  person  at  his  death  (a). 

Some  exceptional  cases  occur  in  the  construction  of  devises  Exceptional 

over  upon  failure  of  issue. — AVherea  devise  upon  fiiilure  of  issue  ^fr^t^ou^' 

follows  a  devise  to  children,  sons,  or  other  particular  branch  or  devise  on 

class  of  issue,  it  may  refer  only   to   the   objects  of   the  prior  i.^ue,  foUow- 

limitation,   and   so   be   restricted   to   the  failure  of  sucli  issue,  pg  devise  to 

issue. 
These   cases   are   expressly   excepted   from   the   statutory    con- 
struction  put   upon   words   expressing  failure  of   issue  by  the 
1  Yict.  c.  26,  s.  29  (/>). 

Where  a  testator,  having  no  issue  at  the  time  of  making  his  Devise  on 
will,   makes   a  devise   upon   failure  of  issue  of  himself,  he   is  f^'^^^e  of 

'  _  ■■■  _  _  .  testator  s  own 

considered  to  refer  only  to  a  failure  of  issue  at  his  death  and  issue. 

not  to  an  indefinite  failure  of  issue  (r). 

If    a   testator,    being   entitled   to    a   remainder   or   reversion  Devise  of 

expectant  upon  an  estate  tail,  devise  it  upon  failure  of  the  issue  e^tatTt*"ii*^oa 

in  tail,  the  devise  is  not  executory  but  immediate,  the  limitation  failure  of 

»•,  £•  1-  i"i  •;•  c,i  ■  issue  in  tail, 

upon  failure  of  issue  being  merely  descriptive  oi  the  reversionary 

interest. — If  the  reversion  or  remainder  be  expectant  upon  an 

estate  in  tail  male  or  other  estates  tail  not  comprehending  all 

the  issue,  a  devise  of  such  reversion  or  remainder  upon  a  general 

failure  of  issue  of  the  tenant  in  tail  is,  according  to  the  literal 

construction,  executory,  and,  if  not  further  restricted  within  the 

period  allowed  by  the  rule,  is  void  (<?).     But  where  land  is  settled 

for  estates  tail  not  comprehending  all  the  issue,  a  limitation  over 

upon  failure  of  issue  in  the  same  instrument,  whether  a  deed  or 

a  will,  or  in  a  subsequent  instrument  or  appointment  referring 

to  the  former  limitations,  will  generally  be  read  as  meaning  the 

failure  of  issue  under  the  entail  and  as  applying  to  the  reversion 

or  remainder  expectant  upon  the  estates  tail,  unless  a  contrary 

intention  appear  (r). 

The  rule  of  construction  in  wills  may  be  here  noticed,  that  Devise  over 

where  a  devise  is  made  to  A.  in  fee  simple,  with  a  devise  over  "  if  u°j^^j'\,i  or 

A.  die  under  21  or  without  issue,"  the  word  "  or  "  may  be  read  without  issue, 

"  and,"  and  the  failure  of  issue  thereby  restricted  to  the  death  of  ' 

(«)  See  ««<<",  p.  139,  where  sect.  29  of  married   testator   may  be  presumed  to 

the  W^ills  Act,  1837,  by  which  the  change  contemplate    and    provide    against.     A 

was  effected,  is  set  out ;  2  Jariiian,  Wills,  will   is   revoked   by   marriage,    1    Vict. 

1324  et  seij.  c.  26,  s.  18. 

(/y)  See  the  section  and  proviso,  ffw^t?,  (d)   LiincKhon>ia/h     (^Lady)     v.    Fox, 

p.  139.     See  the  rules  for  applying  this  Cas.    t.   Talb.  202  ;    IJanhcs  v.    Jlolmr, 

referential    construction    discussed     at  1  Kuss.  394  ». ;  Eijrrtoii  v.  Jones,  3  Sim. 

length  in  2  Jarman,  Wills,  128.")  e;*  .swy.  4U9  ;    2   Jarman.    Wills,    1314    ct  nrq.; 

(c)  2  Jarman,  Wills,  132G  ;  the  birth  Fearue,  C.  R.  448. 

of  a  child  does  not  revoke  a  will,  and  (e)  Fno   v.    IJ/io,   6    Hare.    171.     See 

therefore    is    a    contingency   which    a  Lllicombc  v.  Gomjieii:,  3  il.  ^.  Cr.  127. 
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A.  undei"  twentj^-one ;  this  construction  is  adopted  to  support  the 
l^resumed  intention  not  to  exckide  the  issue,  if  A.  die  under 
twenty-one  leaving  issue,  which  result  would  follow  upon  the 
literal  construction  {/). — So,  where  A.  was  heir  at  law  of  the 
testator  and  took  the  fee  hy  descent,  and  there  was  a  devise 
over  in  the  above  terms  (//). — But  this  rule  is  not  applied  after 
an  estate  tail,  because  the  devise  over  on  failure  of  issue  may 
then  take  efiect  as  a  remainder  (//). 


Validity  of 
limitation  is 
independent 
of  subsequent 
events. 


Limitation  to 
class  contain- 
ing objects 
too  remote. 


The  validity  of  a  limitation  as  to  remoteness  is  determined  at 
the  time  of  its  creation, — at  the  date  of  the  deed,  if  by  deed, — or 
at  the  death  of  the  testator,  if  by  will ; — and  if  it  may  then 
possibly  exceed  the  limits  allowed  by  the  rule,  it  is  void,  without 
regard  to  the  subsequent  course  of  events  which  may,  in  fact, 
sufiticiently  restrict  its  operation  (/). 

According  to  this  principle  of  applying  the  rule,  a  gift  to  the 
children  of  A.  who  should  be  living  at  a  period  too  remote  is  held 
to  be  void,  notwithstanding  the  moral  certainty,  from  the  age  of 
the  parents,  that  no  children  could  be  born  after  the  death  of 
the  testator  (j).  So  a  gift  over  upon  an  event  which  is  too 
remote,  as  upon  the  death  of  all  the  children  of  A.,  a  person  so 
advanced  in  years  as  to  be  unlikely  to  have  children,  is  void  (h). 

A  limitation  to  a  class  of  persons,  some  of  whom  may  not  be 
ascertained  within  the  limits  of  time,  is  not  rendered  valid  by 
the  fact  that  some  of  the  objects  of  the  class  are  already  ascer- 
tained, or  that  some  or  all  objects  of  the  class  become  eventually 
ascertained  within  the  period  allowed  ;  because  the  impossibility 
of  ascertaining  the  number  of  shares  within  the  proper  period 
involves  the  whole  gift  in  uncertainty.  Thus,  where  a  bequest 
was  made  to  A.  for  life  and  after  his  decease  to  the  child  or 
children  of  A.  who  should  attain  the  age  of  twenty-five,  as  the 
class  must  be  ascertained  at  the  death  of  A.,  it  was  held  that  the 
bequest  was  wholly  void,  without  any  excej^tion  in  favour  of 
children  living  at  the  death  of  the  testator  (/).     But  where  the 


(/)  lfi</lit  X.  111///.  lU  East,  G'J  ; 
F/tirpcld  V.  Miivfj/m,  2  Bos.  k  F.  N.  K. 
38  ;  '(rz-e//  v.  I>ea)-so7i,  6  H.  L.  C.  61  ;  26 
L.  J.  C.  472. 

(Vy)  J/i//nsu?i  V.  Simcocl;,  7  PI.  i:  X. 
314  ;  31  L.  J.  Ex.  38. 

(/;)  M/>rti liter  v.  HartJc/j,  6  Ex.  47  ; 
S.  C.  3  De  G.  &  Sm.  316. 

(/)  Jce  V.  Ai/tlleij,  1  Cox,  324  ;  Bun- 
f/// Hi/on  (Lord)  Y.Sii/it//,  12  CI.  icF.  ."j4()  ; 
Jiii/tf///to/t  V.  JBoi/fjliton,  1  H.  L.  C.  4UG  ; 
Ee  'Baivmn,  39  Ch.  D.  15.5;  He  Wood, 
[1894]  3  Ch.  3bl;  li/;  Ash  forth,  [1905] 
1  Ch.  535  ;  II//ycocli  v.  Watson,  [1902j 


A.  C.  14  ;   71  L.J.  C.  149. 

(j )  Jcc  V.  A/idle//,  1  Cox,  324  ;  He 
Daivson,  39  Ch.  D.  155 ;  57  L.  J.  C. 
105. 

(/.•)  S/njers  Trusts,  L.  E.  6  Eq.  319  ; 
36  L.  J.  C.  360  ;  Hancock  v.  Watson, 
[1902]  A.  C.  14;  71  L.J.  C.  149. 

(/)  Leake  v.  Robinson,  2  Mer.  363  ; 
Smith  V.  Smith,  L.  K.  5  Ch.  342  ; 
Be/it inck  \.  Portland  (Duke).  7  Ch.  D. 
693  ;  47  L.  J.  C.  235  ;  Peart/s  v.  Moseley, 
5  App.  Cas.  714  ;  50  L.  J.  C.  57.  See 
Jloff//  V.  Jloffff,  1  Mer.  654. 
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gift  to  a  class  is  not  preceded  b}'  a  life  estate,  the  class  is  to  be 
ascertained  at  the  death  of  the  testator,  and  an  original  executory 
gilt  to  the  children  of  A.  who  shall  live  to  attain  twenty-five 
years  is  a  valid  gift  to  such  of  the  children  living  at  the  death  of 
the  testator  who  shall  attain  twenty-five  (///). 

But  where,  upon  a  gift  to  a  class  of  persons,  the  number  of  May  be  valid 
shares   must    become   ascertained   within    the   period,  and    the  ascertained 
destination  of  some  of  the  shares  only  is  too  remote,  the  limita-  within  the 

i>Griocl. 

tion  as  to  the  rest  may  be  valid. — -Thus,  a  testator  devised  to  A. 
for  life,  with  remainder  to  the  children  of  A.  in  equal  shares  for 
life,  with  remainder,  as  to  the  share  of  each  child,  to  the  children 
of  that  child  in  fee  ;  the  devise  was  held  good,  except  only  as  to 
the  remainders  in  the  shares  of  the  children  of  A.  born  after  the 
testator's  death,  the  number  of  shares  being  finally  ascertained 
at  the  death  of  A.  (n). 

Thus  also,  a  gift  after  a  life  estate  to  A.,  to  his  children 
who  should  attain  twenty-one,  and  the  issue  of  such  of  them 
as  should  die  under  twenty-one,  such  issue  to  take  only  the 
share  of  their  parents,  but  conditionally  upon  their  attaining 
twenty-one,  was  held  good  as  to  the  shares  of  the  children  who 
attained  twenty-one,  because  the  number  of  shares  must  be 
ascertained  within  twenty-one  years  of  the  death  of  A.,  though 
void  as  to  the  shares  of  those  dying  under  twenty-one,  because 
the  vesting  of  such  shares  was  postponed  until  the  issue  (of 
children  who  might  not  be  born  until  after  the  testator's  death) 
attained  twenty-one  (o). 

"Where  a  future  interest  is  limited  to  vest  within  the  prescribed  Limitations 

,.      .  .  ,         .  T     ,       .  ,  ,  ,,.  IT    •  with  modifi- 

hmits  of  time,  but  is  attended  with  a  clause  settling  or  modifying  cations  too. 
the  interest  in  a  manner  extending  beyond  tlie  limits,  and  remote, 
which  is  therefore  void,  the  substantive  limitation  may  stand 
unaffected  by  the  subsequent  clause.  Thus,  if  there  be  a  gift 
to  one  for  life,  and  after  his  death  to  such  of  his  children  as 
attain  twenty-one,  with  a  direction  to  settle  the  children's  shares, 
the  direction  will  be  valid  as  to  those  who  are  born  in  the 
testator's  lifetime,  but  invalid  as  to  those  born  afterwards  {)>). 
And  a  residuary  gift  absolute  in  terms  will  not  be  displaced  by  a 
direction   to  settle  the  share  of  a  female  upon  her  for  life  and 

(w)  PicJten  V.  Matthews,    10   Ch.   D.  W'lhonw.  Wilton.  2%  L.  J.  C.  'J-j.     See, 

264  ;  48  L.  J.  C.  150.  however,  Pearka  v.  Museleij,  5  App,  Cas. 

C«)  Cattlin  V.  Broicn,  11  Hare,  372,  714  ;  uO  L.  J.  C.  57. 

00  Mosdei/s   Trusts,    L.    R.    11    Eq.  ( />)  Re  Russell,   [1895]   2   Ch.   GiiS  ; 

49;j  ;  4U  L.  J.  C.  275  ;  and  see  tlie  .same  64  L.  J.  C.  891  ;  Re  Uame,  [1907J  1  Ch. 

principle  applied  in  Starrs  v.  Jic/ihoir,  276  ;  76  L.  J.  C.  168. 
3    D.    M.   .S:   U.  390 ;  22   L.  J.  C.  823  ; 
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postpone 
possession 
only  beyond 
the  period. 


Limitation  in 
alternative  of 
event  beyond 
the  rule. 


Limitation  in 

restricted 

alternative. 


after  her  decease  upon  such  of  her  children  who  should  attain 
the  age  of  twenty-five  (q). 

If  a  future  interest  he  limited  to  vest  within  the  period 
allowed,  with  a  direction  to  postpone  the  possession  beyond 
that  period,  the  direction  as  to  the  possession  may  be  rejected 
and  the  limitation  may  be  good.  Thus,  devises  to  all  the  children 
of  A.  ir]u')t  and  an  they  attain,  or  at,  or  vjnm  their  attaining, 
some  given  age,  have  been  construed  as  giving  vested  interests 
in  the  children  as  they  come  into  existence,  but  with  a  postpone- 
ment of  the  possession  or  distribution  ;  which,  if  extended  to 
postponing  the  possession  of  unborn  children  beyond  the  age 
of  twenty-one  is  void  (r). — With  vested  interests,  not  being 
remainders,  the  possession  cannot  be  effectually  postponed,  unless 
there  be  a  divesting  limitation  to  take  effect  within  the  period  of 
postponement,  for  a  person  of  full  age  taking  a  presently  vested 
and  indefeasible  interest  in  the  property  is  not  bound  to  let  the 
income  accumulate,  which  he  himself  will  be  ultimately  entitled 
to ;  he  may  dispose  of  his  whole  interest  as  soon  as  he  is 
competent  to  do  so  (s). 

A  limitation  by  way  of  remainder  after  a  limitation  too  remote, 
being  limited  to  take  effect  in  the  alternative  of  the  same  event, 
is  also  too  remote ;  and  it  is  not  accelerated  by  the  prior  limita- 
tion being  void,  or  by  the  alternative  of  the  event  in  fact 
happening  within  the  prescribed  period.  As  a  devise  to  the 
children  of  A.  who  should  be  living  at  the  end  of  twenty-eight 
years  from  the  death  of  the  testator,  with  devises  over  in  case 
there  should  be  no  such  child  ;  the  devise  to  the  children  is  void 
as  possibly  not  ascertained  until  a  period  too  remote,  and  the 
gifts  over  not  being  to  take  efi'ect  until  after  the  same  period, 
which  is  too  remote,  are  necessarily  void  also  {t). 

But  a  limitation  in  an  alternative  to  a  too  remote  event,  if 
restricted  to  happen  within  the  allowed  limits,  may  be  good  («) 


{q)  Hi/iq  Y.  Hardwlcl!,  2  Beav.  352  ; 
Hancocli  v.  Watson,  [l'JU2]  A.  C.  U  ; 
71  L.  J.  C.  Wd. 

()•)  Farmer  v.  Francis,  2  Bing.  151  ; 
2  Sim.  &  St.  505  ;  jViirrtn/  v.  Adden- 
broohe,  4  Russ.  407  ;  Judd  v.  Judd,  3 
Sim.  525  ;  Doe  v.  Ward,  9  A.  &  E.  582. 
See  Be  Francis,  [1905]  2  Ch.  295  ;  74 
L.  J.  C.  487.  As  to  the  leference  of 
such  expressions  to  a  limitation  over, 
see  ante,  p.  265. 

Qi)  Josxelyn  v.  Jossehjn,  9  Sim.  63  ; 
Saunders  v.  Vavtier,  1  'Cr.  &  Ph.  240  ; 
4  Beav.  115;  Be  Travis,  [1900]  2  Ch. 
541  ;  69  L.  J.  C.  663.     See  Wharton  v. 


Masterman,  [1895]  A.  C.  186  ;  64  L.  J.  C. 
369. 

(0  Palmer  v.  Holford,  4  Russ.  403  ; 
see  1  Jarman,  Wills.  230,  n.  (p),3rdedn. ; 
Proctor  V.  Bath  and  WclU  {Bj).),  2  H.  Bl. 
358 ;  RoJiinson  v.  Ilardcaxtle.  2  T.  R. 
241  ;  2  Bro.  C.  C.  22  ;  BoutJedge  v. 
Durril,  2  Ves.  357  ;  Brudenell  v.  Elwes, 
1  East,  442  ;  7  Ves.  3>-2  ;  Beard  v. 
Westcott,  5  Taunt.  393  ;  5  B.  &  Aid.  801  ; 
T.  &  R.  25.  See  Hancock  v.  Watson, 
[1902]  A.  C.  14;  71  L.  .J.  C.  149. 

(w)  Doe  v.  Ford,  2  Ell.  k  B.  970  ;  23 
L.  .J.  Q.  B.  53  ;  Be  Bowles,  [1905]  1  Ch, 
371  ;  74  L.  J.  C.  338. 
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— As  if  a  devise  be  made  to  the  children  of  A.  who  shouhl  attain 
the  age  of  twenty-five,  and  in  case  A.  should  die  without  leaving 
issue  at  his  death,  or  leaving  issue  they  should  all  die  before  the 
age  of  twent^'-five,  then  to  B. ;  the  devise  in  the  event  of  A. 
dying  without  leaving  issue  would  be  good,  and  that  in  the  event 
of  A.  leaving  issue  would  he  bad  (x) — A  limitation  over  in  the 
event  of  the  death  of  all  the  children  of  A.  under  a  certain  age, 
which  if  exceeding  twenty-one  years  would  render  the  limita- 
tion void  for  remoteness,  may  be  construed  in  some  cases  to 
extend  to  the  event  of  there  being  no  children,  as  a  separate 
alternative  event,  and  in  such  event  the  limitation  would  be 
good  (/y). 


A  limitation  in  terms  too  remote  may  be  restricted  in  effect 
by  the  duration  of  the  estate  limited,  which  may  be  such  as 
must  determine  within  the  period  allowed,  as  an  estate  for  the 
life  of  a  living  j^erson.  Thus  an  executory  devise,  after  the 
failure  of  issue  of  A.,  to  B.  for  life  is  good,  because  the  estate 
must  necessarily  take  effect,  if  at  all,  during  the  life  of  ]i.,  and 
the  rule,  as  to  the  time  of  limitation,  is  excluded  (-?). 

But  this  exclusion  of  the  rule  extends  no  further  than  the  life 
estates  created  in  living  persons  ;  and  the  rule  aj^plies  as  to 
other  limitations  for  transmissible  interests  to  take  effect  upon 
the  failure  of  issue,  though  created  at  the  same  time  and  in  the 
same  instrument.  Thus,  a  testator  (before  1838)  devised  all  his 
estate,  upon  failure  of  issue  of  A.  to  be  divided  between  certain 
persons  named,  but  the  part  of  one  for  life  only;  it  was  held 
that  thougli  the  devise  for  life  to  the  one  was  good,  and  would 
take  effect  if  that  one  should  be  living  when  the  issue  failed,  yet 
the  devise  of  absolute  transmissible  interests  to  the  others,  to 
take  effect  upon  the  indefinite  failure  of  issue,  was  void  iov 
remoteness  {a). 

A  future  limitation  may  purjiort  to  be  made  to  a  person  to 
take  effect  upon  an  indefinite  failure  of  issue  or  any  other 
remote  period,  for  any  estate,   if  made  contingently  upon  his 


Limitatious 
restiictefl  b}' 
duration  of 
the  estate 
limited. 


Limitation 
coutiuf;eut  ou 
]ierson  lx;ing 
alive. 


{.!■)  Qinihridf/e  v.  Jlou.s,  8  Ves.  12  ; 
Leuke  V.  liohiimm,  2  Mer.  3()3. 

(ij)  Meadows  v.  Parry,  1  Ves.  i^  B. 
124  ;  Markinnon  v.  Sewell.  5  Sim.  78  ; 
2  M.  &  K.  202.  See  Eier.iv.  Cluillis.  7 
H.  L.  0.  581  ;  29  L.  J.  Q.  B.  121  ;  Re 
Bcncc,  [1891]  3  Ch.  212;  60  L.  J.  C. 
63(;. 

(-)  Koe  V.  Jelf'en/,  7  T.  H.  .">89.  as 
expld.  Doe  v.  L'warf,  7  A.&  E.  63(j,()t;0  ; 
7  L.  J.  Q.  B.  177  ;  Fearne,  Ex.  Dev.  488. 
See  lie  Jti/e's  Settle nwiit,  10  Hare,  lOG  ; 


22  L.  J.  C.  34.").     Aiul  see  <i>t(e,  ]>[).  138, 
324. 

(«)  Ward  V.  Beril,  1  Y.  &  J.  :)I2  ; 
Jhtrhm  V.  Salter,  17  Ves.  479.  Sec 
Fi.s/ier  V.  UV/«/f;-,  L.  R.  14  £>{.  283  ; 
42  L.  J.  C.  l.">t).  The  above  doctrine 
can  have  little  application  to  wills 
comini,Minder  ilie  o|ieiation  of  1  Vict, 
c.  2(),  s.  29,  which  restricts  the  failure 
of  issue  to  meanins?  failure  at  death 
unless  a  contrary  intention  appear.  See 
a/ife.  1).  139. 
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Leaseholds 
for  lives  or 
terms  of 
twenty-one 
vears. 


Kenewable 
leasehold. 


being  then  alive ;  for  then  it  would  be  expressly  restricted  within 
the  limits  allowed  (b). 

The  same  doctrine  applies  to  future  limitations  of  leaseholds 
for  lives,  or  for  terms  of  years  determinable  with  lives,  or  for  an 
absolute  unexpired  term  of  years  not  exceeding  twenty-one ; 
these  are  not  subject  to  the  rule  against  perpetuities,  because 
the  limits  of  duration  of  the  estate  sufficiently  restrict  the  vesting 
within  the  allowed  period  (e).  Thus,  where  a  term  was  created 
of  one  hundred  and  twenty  years,  if  twenty-eight  persons  named 
or  the  survivor  of  them  should  so  long  live,  with  an  additional 
term  of  twenty  years  from  the  expiration  of  that  term,  and  was 
made  the  subject  of  a  settlement,  the  limitations  of  the  settle- 
ment, though  in  terms  void  for  remoteness,  were  allowed  to  be 
good  because  restricted  in  effect  by  the  subject  to  which  they 
were  applied  (d)  ; — but  the  above  doctrine  seems  not  to  be 
applicable  to  renewable  leaseholds,  for  such  estates  are  equivalent 
to  indefinitely  continuing  interests  (e). 


Rule  not 
applied  to 
limitations 
after  estates 
tail. 


\j 


Provisoes  for 
cesser  of 
estate  tail. 


The  rule  against  perpetuities  is  not  applied  to  executory 
limitations,  whether  by  way  of  shifting  use  or  executory  devise, 
which  are  to  take  effect  in  defeasance  or  upon  the  determination 
of  an  estate  tail ;  because  the  power  of  disposition  of  the  tenant 
in  tail  for  the  time  being,  by  means  of  a  disentailing  assurance, 
extends  over  all  subsequent  limitations  of  whatever  kind  and 
enables  him  to  acquire  or  convey  the  fee  simple,  and  the  freedom 
of  alienation  is  thereby  preserved  {/). 

Estates  tail  may,  therefore,  be  settled  subject  to  conditional 
limitations  or  provisoes  for  cesser,  with  limitations  over, 
indefinite  as  to  time,  as  a  proviso  divesting  the  estate  in  the 
event  of  the  tenant  in  tail  or  any  issue  in  tail  neglecting  to 
assume  the  name  and  arms  of  the  settlor,— or  in  the  event  of 
their  becoming  entitled  to  other  settled  estates  ; — for  such 
limitations  or  provisoes  may  be  barred  by  the  disentailing 
assurance  of  the  tenant  in  tail  (g). — Whereas  such  limitations 
over  in  defeasance  of  an  estate  in  fee  simple,  as  they  could  not 
be   barred    by   the    tenant,    would    be   void,   unless    expressly 


{b)  Pells  V.  Brown,  Cro.  Jac.  oW)  ; 
I'orter  v.  Bradlfij,  3  T.  li.  U3  ;  Doc  v. 
Wehher,  1  B.  tV;  Aid.  713.  See  Staines 
V.  MtuUhiclt,  3  Bro.  P.  C.  108. 

{<■)  Butler's  note  (e)  to  Fearne,  C.  E. 
500  ;  Low  V.  Barron,  3  P.  Wms.  262  ; 
Wi/stnei/s  V.  C/tajipel,  1   l5ro.  P.  0.  457. 

(d)  Cudell  T.  Palmer,  7  Bligh,  N.  S. 
202  ;  Tud.  L.  C.  Conv.  578. 

(c)  Bridges  v.  IJitc/tcock,  5  Bro.  P.  C. 


C,  ;  Shclburne  {Earl)  v.  Biddulph,  6 
Bio.  P.  C.  35G.     See  ante,  pp.  155,  317. 

(/)  Lewis,  Perpetuities,  c.  xxxii.  ; 
Sanders,  Uses,  201  ;  Fearne.  Ex.  Dev. 
423. 

(r/)  Mcolls  V.  Sheffield,  2  Bro.  C.  C. 
215  ;  Curr  v.  Erroll  iEarl),  (i  East,  58  ; 
Scarhoroiifjk  [Earl)  v.  Boe,  3  A.  &  E. 
897.  See'  GuUiver  v.  Ashb)/,  4  Burr. 
11)27. 
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restricted    to    oj^erate    witliin    the    period    allowed    bv   the    rulu 

against  perpetuities  (/()• 

Accordingly,  where  a  devise  was  made  for  estates  tail,  with  Limitadons 

remainder   to   trustees   upon   trust   to    sell   and    to    divide  the  ihirijjg'.'.f  at 

proceeds  amon^cst  the  children  of  A.  who  should  be  then  living  <ieteriniiiatiori 

.  of  estate  tail. 

and  the  issue  of  such  of  them  as  should  be  then  dead,  with  a 
proviso  that  if  any  of  such  issue  should  be  then  dead  leaving 
issue,  the  issue  should  take  the  share  of  the  parent,  the  proviso, 
thougli  operating  throughout  the  continuance  of  the  estates  tail, 
was  held  valid ;  and  it  was  laid  down  by  the  court  "that  whether 
the  limitation  be  directly  to  a  class  of  issue  to  be  ascertained  at 
the  determination  of  the  estate  tail,  or  a  gift  to  a  trustee  for 
such  class,  or  upon  trust  to  convey  to  such  class,  or  to  sell  and 
to  divide  the  produce  amongst  such  class,  is  wholly  immaterial, 
if  the  legal  and  beneficial  interests  should  be  both  ascertainable 
at  the  moment  of  the  determination  of  the  estate  tail "  (0- 

An  executory  limitation  after  an  estate  tail,  which  may  not  be  Limitations 
ascertained  at  the  determination  of  the  estate  tail  (not  being  a  !^[f\,^  deter- 
contingent  remainder,  which  must  take  effect  then  or  not  at  all),  mination  of 

*=•  -1   1      •        1  •  estate  tail, 

though  it  may  be  barred  by  the  tenant  ni  tail  duruig  his  tenancy, 

may  be  incapable  of  being  barred  by  the  remainder-man  after 

the  determination  of  the  estate  tail,  and  in  this  view  may  be 

considered  to  be  subject  to  the  rule  against  perpetuities;   but 

there   does   not   appear   to  be  any  direct   authority  upon   the 

point. 

Thus,  if  land  be  limited  to  A.  in  tail  male  with  remainder  to 
B.  in  fee,  subject  to  an  executory  limitation  to  take  effect  upon 
the  general  failure  of  issue  of  A.,  such  executory  limitation 
would  seem  not  to  be  withdrawn  from  the  rule  by  reason  of  the 
prior  estate  tail,  since  it  might  be  neither  barred  nor  ascertained 
during  the  continuance  of  the  estate  tail,  and  after  the  deter- 
mination of  that  estate,  it  could  not  be  barred  b}^  the  tenant  in 
fee,  and  would  be  open  to  all  the  objections  the  rule  is  intended 
to  meet  (A). 

If  a  term  of  years  be  created  antecedent  to  an  estate  tail,  it  Term  pre- 

cctliii*^  estntc 

cannot,  nor  can  any  trusts  of  the  term  be  barred  by  the  tenant  tail  upon 
in  tail.     The  trusts  of  such  term  are  therefore  subject  to  the  *'"*^»  s"'^^*^' 

.  quent. 

rule  against  perpetuities  and  must  be  limited  to  take  effect 
within  the  period  allowed  by  the  rule.     Tlius,  where  a  term  was 

(/<)  See  ante,  p.  319.  llartopp   v.   Lord    Carhery,  cited  in   1 

(0  Heasman  v.  Fear.sc,   L.   11.  7  C"h.  Sanders,    Uses,    204.     See    Jirhfow    v. 

275;  41  L.  J.  C.  7ur>  ;   Morse  \.  Ormonde  Uoothhy,  2  Sim.   &   St.  4(;o  :    Morse  v. 

(^Lord),  5  Madd.  99  ;  1  Ru:ss.  382.  Ormonde  {Lord),  5  Madd.  99  ;  1  Kuss. 

i^/i)    See    Lewis,    Perpetuities,    G71  ;  SS2  ;  Fuulkncr  v.  JJ<i/iiel,  3  tin.  I'M. 
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created  prior  to  estates  tail  upon  trusts  to  raise  portions  upon 

failure  of  issue  in  tail,  the  trusts  were  held  void  for  remoteness  (/). 

Application  The  rule  against  perpetuities  applies  to  powers,  but  with  the 

of  the  rule  tu    i^odifications  required  by  the  nature  of  a  power.     A  power  may 

powers,  and  ^  -^  .... 

execution  of     be  unrestricted  in  its  terms  as  to  the  limits  withni  which  apponil- 

powers.  lYient  is  authorised;  because  the  power  alone  gives  no  estate,  but 

only  the  authority  to  appoint  estates  and  interests.     But   the 
appointment  under  a  power  must  be  restricted  to  estates  and 
interests  which  shall  take  effect  within  the  time  allowed  by  the 
rule(?«)-     But  where  the  object  of  a  power,  as  appearing  in  its 
terms,  is  to  create  a  perpetuity,  or  it  can  only  be  exercised  at 
a  period  outside  the  limits  of  the  rule,  it  is  void(n).     And  the 
validity  of  limitations  in  a  deed  creating  the  power  to  take  effect 
in   default  of   appointment   under   a   power  which  is  void  for 
remoteness,  depends  upon  whether  they  are  or  are  not  themselves 
obnoxious  to  the  rule  (o). 
Time  is  com-         The  uses  and  estates  appointed  take  effect  from  the  instrument 
creSiononhe  creating  the  power,  as  if  originally  inserted  therein  in  place  of 
power.  the   power.      Therefore   the   time   allowed   by   the   rule   is,    in 

general,  computed  from  the  creation  of  the  power  and  not  from 
the  appointment ;  that  is,  from  the  execution  of  the  deed,  if  the 
power  be  created  by  deed,  and  from  the  death  of  the  testator,  if 
by  will  (jv). 
Under  general       But  a  general  power  is  equivalent,  as  regards  the  disposal  of 
comTuted^  ^^    ^^'®  property,  to  the  absolute  ownership ;  and  the  execution  of 
from  the  sucli  a  power  is  considered,  in  substance,  as  an  original  dis- 

appoin  men  .  pQg-|.-Qj-^_  Therefore,  the  time  within  which  the  limitations 
appointed  under  it  must  take  effect  is  to  be  computed  from  the 
execution  of  the  power  and  not  from  the  creation  of  it  {q). — 
Thus,  if  A.  were  to  convey  his  estate  to  such  uses  generally  as 
he  should  appoint,  he  might  afterwards,  upon  the  birth  of  a  son, 
make  a  valid  appointment  of  the  estate  to  that  son  for  life, 
remainder  to  his  sons  as  purchasers ;  although  a  conveyance  by 
A.   to   an   unborn    son   for   life,    followed    by   a   limitation   in 

(/)  Ealea  V.  Conn,  4  Sim.  65  ;   Case  v.  3  Bro.  P.  C.  232  ;  Fen-and  v.  Wilmn,  i 

Di;mei;  2  Keen,  764  ;  5  M.  &  Cr.  24G  ;  Ha.    Ul ;    13  L.  J.  C.  41  ;   Floyer  v. 

Sykcif  V.  Siiltex,  L.   E.   13  Eq.  50;    41  Jinnlie.s,  L.   R.  8  Eq.  115;    Goodler  v. 

L.  J.  C.  25.  J-Jdninnds,  [1893]  3  Ch.  455  ;  62  L.J.  0. 

(w)  Sugden,  Powers,  31,151  :   Griffith  61!». 

V.    Pownall,    13    Sim.    3'J3  ;    Slarlt    v.  ((')  Re  Abbott,   [1893]   1  Ch.  54  ;  62 

JDiilnjnx.  L.  It.  10  Ch.  35  ;  44  L.  J.  C.  L.  J.  C.  46. 

2U5  ;    Hodgson   v.  Ilalford,   11    Ch.  D.  (7O  Sugden,  Powers,  396,  470  ;  Lewis, 

959  ;  48  L.  J.  C.  548 ";    Wainwright  v.  Perpetuities,  c.  xx. 

miler,  [1897]  2  Ch.  255  ;  66  L.  J.  C.  (y)  Sugdeu,  Powers,  396.  470 ;  Rons 

616  ;  Re   Gane,  [1898]   1   Ch.  498  ;    67  v.  Jacltson.  29  Ch.  D.  .521  ;  54  L.  J.  C. 

L.  J.  C.  200.'  732  ;  Re  Flower,  55  L.  J.  C.  200. 

(rt)  Spencer  v.  Marlborough    (Dnhe), 


SECT.    V.      §    1.     THK    ULLK    AGAINST    I'KKl'KTL'lTIKS.  383 

remainder   to    the    sons  of    that    son  as    purcliasers   would    1)6 
invalid  (r). 

According  to  these  principles,  a  power  may  be  well  created  to   Power  to  ap- 
appoint  to  grandchildren  or  other  more  remote  issue  of  a  person,  grandchildren 
without  any  express  restriction  to  those  who  may  be  born  within  or  remoter 
the   time   allowed    from    the   creation   of   the   power ;    but  the 
appointment  authorised  is  impliedly  so  restricted,  and  the  power, 
so  far  as  it  extends  to  more  remote  objects,  is  simply  void. — An 
appointment  to  any  objects  of  such  power  living  at  the  time  of 
the  appointment  would  l)e  valid ;  also  an  appointment  restricted 
to  those  objects,  whether  grandchildren  or  remoter  issue,  who  may 
be  born  in  the  lifetime  of  the  donee  of  the  power,  or  within 
twenty-one  years  of  his  death,  would  be  valid  ;    because  such 
appointments  must  take  effect  within  the  limits  of  time  allowed 
from  tlie  creation  of  the  power  (s). — But  an  appointment  to  the  Appointment 
grandchildren  or  remoter  issue,  without  restriction  as  to  the  time  ob^ects"too 
of  their  birth,  would  be  void  altogether,  even  as  to  those  who  are  remote  is  void, 
in  fact  born  within  such  limits  of  time.     Unless  it  could  be  sup- 
ported  as  a  distinct   appointment   of   certain    shares   to    those 
of  the   objects  who  are  capable  of  taking,  leaving  the  residue 
unappointed  (/). 

Accordingly,  a  power  of  appointment  in  a  marriage  settlement    Power  in  mar- 
amongst  the   issue   of  the   intended   marriage  is   restricted   in  "j^fitto 
execution  to  issue  born  at  the  death  of  the  parents  or  within  appoint  to 
twenty-one  years  after. — An  appointment  under  such  power  to  ^^^^  ointment 
children  for  life,  with  remainder  to  their  children,  would  be  void  to  child  for 
as  to  the  latter  as  being  too  remote   {it).     And  an  appointment  I^^^^j^^'J^!  j'^' 
under    such  power  to  a  child  cannot  be   postponed  in  vesting  liis  children, 
beyond  the  death  of  the  parents  and  twenty-one  years  after. 
Thus,    an  appointment  to  a  child  to  vest   on  marriage  is  too  To  child  on 
remote,  being  an  event  which  might  occur  at  any  time  during  '"'■^'""'^g^- 
the  life  of  the  child  unborn  at  the  date  of  the  settlement  (x). — 
So,  an  appointment  to  a  child  for  life,  with  power  in  the  child  to  To  child  for 
appoint  by  will,  is  too  remote,  as  to  the  power  by  will  ;  because  power  to  ap- 
postponed  until  the  death  of  a  person  unborn  at  the  date  of  the  po'^^^  by  will, 
settlement  (?/).     Although  a  power  given  in  favour  of  a  living 

(/•)  Sugden,  Powers,    81)5.     See   anh',  336  :  Crompe   v.  Burrow,  4  Ves.  OSl  : 

pp.  241  et  scq.  JJrudenell  v.  Elwcs,  1  East,  442. 

(.>•)  Sugden,  Powers,  152,  397  ;   Rout-  (•?•)  Morgan    v.    Groimo,     L.    R.    lt> 

led(jti     V.     Borril,    2    Ves.    357.      See  Eq.    1  ;    42    I..   J.    C.    410 ;    Be    (fuffr, 

IIo(h]son  V.  Ilulford,  11  Ch.  D.  1)59  ;  48  [181)8]  1  Ch.  498  ;  07  L.  J.  C.  200. 

L.  J.  C.  548.  (//)    ]yoUaxton   v.  Kinij,  L.  R.  8  Eq. 

(0  Sugden,  Powers,  505;   Gr[[}ith   v.  1()5  ;  38  L.  .1.  C.  61,  393;   Mor<j>in   v. 

P(>««//Z/,  13  Sim.  393.     See  unte,  p.  327.  Gronow,  L.  R.  16  Eq.  1  ;  42  L.  J.  C.  410. 

(w)  Bristuw   V.    Wurde,   2    Ves.   jun. 
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Powers  of  sale, 
etc.  may  be 
iiiirestricted 
in  terms. 


Power  of  sale 
with  consent 
of  tenant  for 
life. 


Power  of  sale 
extending 
over  estates 
tail. 


Power  of  sale, 
etc.,  re- 
stricted to  the 
continuance 
of  the  settle- 
ment. 


person  may  be  well  executed  by  appointing  to  him  an  estate  for 
life,  with  a  power  of  appointment  by  w^ill  (i). 

Powers  of  sale  and  exchange,  of  leasing,  and  the  like  powers 
which  operate  only  upon  the  subject  of  the  property  in  settle- 
ment, without  affecting  the  limitations  of  the  settlement  otherwise 
than  by  transferring  theui  to  the  new  or  altered  subject  of  pro- 
perty, may  be  indefinite  in  the  terms  of  their  creation,  as  to  the 
period  of  execution  ;  as  where  limited  to  trustees  and  their  heirs, 
or  to  trustees  and  their  executors,  or  to  trustees  for  the  time  being 
of  a  settlement  containing  powers  of  renewing  the  trustees  (a). — 
If  these  powers,  by  the  terms  of  the  instrument  by  which  they 
are  given,  can  only  arise  at  a  period  too  remote  according  to  the 
rule  they  are  void  (!>) ;  but  if  such  powers  are  conditioned  to  be 
executed  with  the  consent  of  the  tenant  for  life  or  other  person 
living,  they  are  restricted  in  exercise  within  due  limits  by  the 
exjDress  condition  of  the  execution  (c). — Such  powers,  as  extend- 
ing over  estates  tail  in  the  settlement,  are  not  subject  to  the  rule 
against  perpetuities,  because  in  common  with  all  executory  limi- 
tations to  take  effect  in  defeasance  of  an  estate  tail,  they  may  be 
barred  by  the  disentailing  assurance  of  the  tenant  in  tail,  and  his 
power  of  alienation  is  not  restricted  by  them  (d). 

But  the  powers  of  this  kind  in  a  settlement  are  impliedly 
restricted  to  the  continuance  of  the  settlement ;  and  when  the 
ultimate  remainder  or  reversion  in  fee  under  the  limitations  of  the 
settlement  has  vested  in  possession,  giving  an  absolute  power  of 
disposition,  the  powers  can  no  longer  be  exercised  as  a  general 
rule  (e).  But  a  jDower  of  sale  for  the  purpose  of  dividing  the 
proceeds  amongst  beneficiaries  is  outside  the  rule  against  per- 
petuities, and  may  be  exercised  after  the  vesting  of  the  estate  in 
a  person  absolutely  entitled  (/) ;  and  if  the  person  absolutely 
entitled  is  under  disability,  as  if  he  is  a  lunatic,  the  powers  will 
continue  to  be  exercisable  so  long  as  the  party  continues  under  dis- 
ability, provided  the  rule  against  perpetuities  be  not  infringed  (//). 


(c)  Phipsoii  V.  Turner,  'J  Sim.  227; 
Slarli  V.  Dalnjns,  L.  R.  10  Ch.  ;5.o  ;  41 
L.  J.  C.  205. 

(a)  Sudden,  Powers,  818;  Wood  v. 
Wkite,  4  M.  &  Cr.  4(50  ;  Lantsbery 
V.  Collier,  2  K.  &  J.  709  ;  25  L.  J.  C. 
672.     See  ante,  pp.  273  et  seq. 

(V)  Goodier  v.  Edmunds,  [189.'^]  3  Ch. 
455  ;  92  L.  J.  C.  049  ;  lie  Appleby, 
[1903]  1  Ch.  565  ;  72  L.  J.  C.  332.  See 
Fluyer  v.  Banltes,  L.  R.  8  Eq.  115. 

(c)  Sugden,  Powers,  849  ;  see  Wolley 
V.  Jenkins.  23  Beav.  53  ;  26  L.  J.  C.  379. 

{([)  Su'^den.  Powers,  850  ;  Waring  v. 
Coventry',  1  M.  &  K.  249  ;  Wallace  v. 
Freestone,  10  Sim.  225. 


(e)  Sngden,  Powers,  850  ;  Wood  v. 
White,  4  M.  k.  Cr.  4(10;  Wolletj  v. 
.lcnltin>^,  23  Beav.  53  ;  26  L.  J.  C.  370  ; 
(Irry  v.  Jenliina,  2()  Beav.  351  ;  He 
Jirou-ns  Settlement,  L.  R.  10  Eq.  349; 
39  L.  J.  C.  845  ;  J{r  Cotton's  Trustees  and 
School  Bd.  for  London,  19  Cli.  D.  624  ; 
51  L.  J.  C.  514.  See  iJoneaster  v.  Bon- 
caster,  3  K.  &  J.  26.     And  see  a^ite,  p.  275. 

(/■)  Re  Sudclei)  {Lord)  and  Barries' 
Cont.,  [1894]  1  Ch.  334  ;  63  L.  J.  C. 
194.  See  Re  Dyson  and  Fowlie's  Cont., 
[1896]  2  Ch.  720  ;  i\:,  L.  J.  C.  791. 

(r/)  Ue  Jump.  [1903]  1  Ch.  129  ;  72 
L.  .i.  C.  16. 
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stiictc'd  I'V 
statute. 


§  2.    Accumulation  of  Pient.s  and  Profit.s  (a). 

Accmmilation  di   rents  aiul    profits   restricted   by  statute — exception   of 

provisions  for  payment  of  debts,  portions,  etc. 
Accumulation  allowed  during  one  only  of  the  statutory  periods. 
Directions  to  accumulate  in  excess  of  statutory  peril  id. 
Implied  directions  to  accumulate. 

Directions  to  accumulate  in  excess  of  the  rule  aj;ainst  perpetuities. 
Destination  of  income  as  to  the  excess — where  the  gift  of  the  property  is 

immediate — where  it  is  deferred. 
Directions  to  accumulate  after  present  vesting. 

The  rule  of  the  common  hiw  respecting  the  abeyance  of  the  ^ccunudati.>:i 

^  \  of  rents  and 

freehold  (h)  rendered  dispositions  for  the  accumulation  of  rents  profits  re- 

and  profits  impossible ;  but  the  Court  of  Chancery  recognized  the 
validity  of  dispositions  of  real  as  well  as  of  personal  estate  made 
for  the  purpose  of  accumulating  the  rents  and  profits  and  post- 
poning the  beneficial  enjoyment ;  and  these  were  formerly  subject 
to  no  other  restriction  of  time  than  that  prescribed  by  the  rule 
against  perpetuities,  common  to  all  executory  limitations;  and 
accordingly  an  accumulation  might  be  directed  during  the  same 
period  as  allowed  for  suspending  the  vesting  (c).  Tiie  ultimate 
affirmance  of  this  decision  b}^  the  House  of  Lords  was  anticipated 
by  a  statute  still  generally  known  as  the  Thellusson  Act,  but 
officially  called  the  Accumulations  Act,  1800  (89  Sc  40  Geo.  III. 
c.  98)  which  imposes  additional  restrictions,  and  enacts  : — "  That 
no  person  or  persons  shall  after  the  passing  of  this  Act,  by  any 
deed  or  deeds,  surrender  or  surrenders,  will,  codicil  or  otherwise 
however,  settle  or  dispose  of  any  real  or  personal  property  so  and 
in  such  a  manner  that  the  rents,  issues,  profits  or  produce 
thereof  shall  be  wholly  or  partially  accumulated  for  any  longer 
term  than  the  life  or  lives  of  any  such  grantor  or  grantors,  settler 
or  settlers  ;  or  the  term  of  twenty-one  years  from  the  death  of 
any  such  grantor,  settler,  devisor  or  testator,  or  during  the 
minority  or  resjDective  minorities  of  any  person  or  persons  who 
shall  be  living  or  en  ventre  sa  mere  at  the  time  of  the  death  of 
such  grantor,  devisor  or  testator  ;  or  during  the  minority  or 
respective  minorities  only  of  any  person  or  persons  who  under 

(rt)  The   law    against    accumulations  (/>)  See  (inft\  p.  HS. 

has  been  placed  here,  in  anticipation  of  (c)  'J'/ieUiomon    v.    M'tioJ/oid,    4  A'es. 

its  proper  place  in  the  section  on  futui-e  227;    11    Ves.  112  ;  1    Bos.  &  P.  N.  K. 

equitable  limitations,  on  account  of  the  So?  ;    Citrti.i   v.   Luk'nt,   n    Beav.  147  : 

close  connection,  as  regards  the  object  11    L.   J.    C.    380.      See   ante,    p.  108; 

of    the    law,    with     the    rule    against  Butler's  note  (x')  to  p-earnc,  Ex.  Dev. 

Perpetuities.  537. 
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Proviso  as  to 
payment  of 
debts,  por- 
tions, etc. 


the  uses  or  trusts  of  the  deed,  surrender,  will  or  other  assuranc(  s 
directing  such  accumulations,  Mould  for  the  time  being,  if  of  full 
age,  be  entitled  unto  the  rents,  issues  and  profits,  or  the  interests, 
dividends  or  annual  produce,  so  directed  to  be  accumulated  ;  and 
in  every  case  where  any  accumulation  shall  be  directed  otherwise 
than  as  aforesaid,  such  direction  shall  be  null  and  void,  and  the 
rents,  issues,  profits  and  produce  of  such  property  so  directed  to 
be  accumulated  shall,  so  long  as  the  same  shall  be  directed  to 
be  accumulated  contrary  to  the  provisions  of  this  Act,  go  to  and 
be  received  by  such  person  or  persons  as  would  have  been 
entitled  thereto,  if  such  accumulation  had  not  been  directed  "  (c). 
And  by  the  amending  statute — the  Accumulations  Act,  1892 
(55  &  56  Vict.  c.  58) — the  following  further  restriction  has  been 
imposed: — "  No  person  shall,  after  the  passing  of  this  Act  ((/) 
settle  or  dispose  of  any  property  in  such  manner  that  the  rents, 
issues,  i^rofits  or  income  thereof  shall  be  wholly  or  partially 
accumulated  for  the  purchase  of  land  only,  for  any  longer  period 
than  during  the  minority  or  respective  minorities  of  any  person 
or  persons  who  under  the  uses  or  trusts  of  the  instrument  direct- 
ing such  accumulation  would  for  the  time  being,  if  of  full  age, 
be  entitled  to  receive  the  rents  issues  profits  or  income  so  directed 
to  be  accumulated"  (e). 

Section  2  provides  "  that  nothing  in  this  Act  contained  shall 
extend  to  any  j^rovision  for  payment  of  debts  of  any  grantor 
settler  or  devisor  or  other  person  or  persons,  or  to  any  i^rovision 
for  raising  portions  for  any  child  or  children  of  any  grantor, 
settler  or  devisor,  or  any  child  or  children  of  any  person  taking 
any  interest  under  any  such  conveyance,  settlement  or  devise,  or 
to  any  direction  touching  the  produce  of  timber  or  wood  upon 
any  lands  or  tenements  "  (/). 


allowed. 


One  only  of  The  Act  restricts  the  power  of  accumulation  to  one  only  of  the 

the  statutoiy    periods   mentioned.      Accordingly,    where   a   testator   gave   his 

periods  -^  o  ^ '  o 

1 

2  Ch.  330 ;  72  L.  J.  C.  729. 

(p)  lie  iJaii.wn,  13  R.  633  ;  lie  Cluttev- 
hitcli,  [I'JOi]  2  Ch.  285  ;  70  L.  J.  C. 
614  ;  lie  Llanover  (Barumss),  [1903]  2 
Ch.  330  ;  72  L.  J.  C.  729. 

(  /■)  As  to  this  proviso,  see  Erans  v. 
Ileilier,  5  CI.  &  F.  114;  Edwards  v. 
Tuck,  3  De  G.  M.  &  G.  40  ;  22  L.  J.  C. 
523;  Mathews  v.  Kehle,  L.  K.  3  Ch. 
691  ;  37  L.  J.  C.  657  ;  Be  Heathcotr, 
[1904]  1  Ch.  826  ;  73  L.  J.  C.  543  ;  lie 
,Sfep/ie>is,  [1904]  1  Ch.  322  ;  73  L.  J.  C. 
3.  And  see  other  cases  cited  in  notes 
to  Griffiths  v.  Vere,  9  Yes,  127  ;  Tud. 
L.  C.  Conv.  618. 


(f)  GritfitJis  v.  Vere,  9  Yes.  127  ; 
Tud.  L.  C.  Conv.  618  ;  He  Jleathcote. 
[1904]  1  Ch.  826;  73  L.  J.  C.  543.  See 
lie  Pnpe,  [1901]  1  Ch.  64  ;  70  L.  J.  C. 
26.  The  inartificial  and  ill-defined 
language  of  this  statute  has  been  fre- 
quently adverted  to  by  judges.  See 
Brougham,  L.  C.  Shaw  v.  lUiodes,  1 
M.  &  Cr.  at  p.  139  ;  Cranworth,  L.  C, 
Edwards  v.  Tuch,  3  De  G.  M.  &  G.  40, 
55  :  22  L.  J.  C.  .523 ;  and  Tench  v. 
Cheese,  6  De  G.  M.  &  G.  at  p.  460  ;  24 
L.  J.  C.  718  ;  Knight  Bruce,  L.  J., 
Edwards  v.  Tuch.  supra. 

00   l{c   Llanover    {Baroness),    [1903] 
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residuary  estate  to  the  first  son  of  A.  who  should  attain  twent}-- 
one,  so  as  to  involve  an  accumulation  during  the  niinorit}^  of  such 
son,  and  further  directed  the  trustees  of  that  estate  to  accumulate 
the  income  for  twenty-one  years  from  his  death;  it  was  held  that 
the  accumulation  must  stop  at  twenty-one  years  after  his  death, 
although  no  son  of  A.  had  then  attained  tw^enty-one,  and  that 
the  direction  to  accumulate  during  the  minority  of  the  son  was 
void  (//). 

Trusts  and  directions  to  accumulate  rents  and  profits  are  void  Trust  to  accu- 

..  ,,  ,,         ,        .,        r„,  mulate  for 

only  so  far  as  they  exceed  the  limits  allowed  by  the  Act.     ilius  period  in  ex- 
a  trust  by  will  to  accumulate  during  the  life  of  a  person  named  cess  of  Act  is 
is  held  good  only  for  the  term   of  twenty-one  years  from  the  to  the  excess. 
death  of  the  testator,  and  stops  at  the  end  of  that  term  («). — So, 
with  a  gift  to  a  person  upon  her  marriage  with  the  accumula- 
tions of  interest  from  the  death  of  the  testator  (j). — So,  an  accumu- 
lation of  income  until  a  certain  sum  be  raised,  or  a  sum  required 
for  a  certain  purpose,  cannot  be  continued  beyond  twenty-one 
years  (A). — And   in   such   cases   the  term  of   twenty-one  years 
during  which  the  accumulations  may  continue  commences  from 
the  death  of  the  testator,  although   the   accumulations   be  not 
directed  to  commence  until  a  period  subsequent  to  the  death  (/). — 
A  trust  by  deed  to  accumulate  during  the  life  of  a  person  named 
is  held  good  only  during  the  life  of  the  grantor,  and  ceases  at  his 
death  (in). 

A  trust  by  will  to  accumulate  until  an  unborn  child  attains  Accumula- 
twenty-one,  extending  through  the  period  before  the  birth,  is  bom  "child""' 
not  confined  to  the  minority  of  persons  born  in  the  testator's  ^_^t^^°^ 
lifetime,  but  ceases  at  twenty-one  years  from  the  death  of  the 
testator  if  there  be  not  an  infant  then  in  existence,  and  entitled 
but  for  the  trust  («)•— The  accumulation  by  the  court  of  surplus  Accumnia- 
income  after  providing  for  maintenance  of  infants  is  independent  [a^^'f estate, 
of  the  Act,  being  a  provident  mode  of  applying  the  rents  of  his 
property  (o). 

(A)   ll7/.sw(   V.    ir/7.v,)w.   1  Sim.  N.   S.  (/)    U'chh  v.  IJ'eJft,  2  Beav.  493  ;  Atf.- 

2SS  ;  20  L, .].  C. 'M')')  ;  Jaijyer  v.Jaffgo;  Gen.   v.    Poulden,    3    Hare,   555.      See 

25  Ch.   D.  72!> ;    53   L.  J.  C.  201;'  lie  Gurd    v.   Lowndes,    11    Sim.    4:U  ;    10 

Cdttell,   [1907]    1  Ch.  567  ;  76  L.  J.  C,  L.  J.  C.  161. 

242  ("0  1^^  liosdyiis   (Lady)    Trust,    16 

(0  Grith'f/isx.  Veir,  9  Ves.  127  ;  Tud.  Sim.  391  ;  IS  L.  J.  C.  98. 

L.  C.  Conv.  618.  ('0  Edwards  v.  Tucli,  3  De  G.  M.&G. 

(y)  Morqan  v.  JLir(/ti/i,    4    De  G.   &  40;  22L.  J.C.  523;   Tt/tc/i-  v.  C/icesr,  (j 

Sm'.  164  ;  20  L.  J.  C.  109.  De  G.  M.  &  G.  453  ;  24  L.  J.  C.  716 ; 

(ZO  ,Shaw  V.  lihodcs.  1  M.  &  Cr.  135  ;  Be  Cattell,  [1907]  1  Ch.  567  :  76  L.  J.  C. 

afEd.  Dom.   Ecans  v.  Uellier,  o  CI.  &  F.  242. 

114;  Oddie  y.  Brown,  i  De  G.  &  J.  179  ;  00  Mathews  v.  Eeblc,  L.    R.   3    Ch. 

28  L.  J.  C.  542.  691  ;  37  L.  J.  C.  657. 

L.P.L.  Z 


twenty-ono. 
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Implied  direc- 
tions to  accu- 
mulate are 
within  the 
Act. 


Powers  of 
maintenance 
and  advance- 
ment out  of 
income. 


Trust  to  pay 
premiums  on 
policy. 


A  trust  or  disposition  of  property  implying  or  Ccausing  an 
accumulation  is  as  mucli  within  the  purview  of  the  statute  as  if 
an  accumulation  had  been  directed  in  express  terms  ( _/;)  ; — thus, 
a  charge  of  a  certain  sum  to  be  raised  out  of  the  annual  rents 
and  profits,  the  distribution  of  which  is  postponed  until  the 
sum  is  raised,  is,  in  effect,  a  trust  or  direction  to  accumulate, 
and  cannot  be  continued  beyond  the  period  allowed  by  tbe  Act  (7). 
An  executory  devise,  if  made  in  such  terms  as  to  include  the 
income  until  vesting ;  or  a  future  residuary  disposition,  as  it 
carries  the  intermediate  income  if  not  otherwise  disposed  of, 
involves  an  accumulation,  and  is  within  the  Act  {r). 

Where  the  property  was  directed  by  will  to  be  accumulated 
for  the  ultimate  benefit  of  certain  objects,  with  powers  of  main- 
tenance and  advancement  out  of  the  income,  the  powers,  as 
disposing  of  the  income,  were  held  to  continue  and  to  be  capable 
of  exercise,  notwithstanding  they  extended  beyond  the  period 
allowed  for  accumulating  the  income  (s) ;  but  this  decision  can 
only  be  regarded  as  anomalous  (0. 

A  trust  to  pay  the  premiums  upon  a  policy  of  insurance 
during  the  life  of  a  person  out  of  the  income  of  property  is  not 
an  accumulation  of  such  income  within  the  Act ;  it  is  an  abso- 
lute disposal  of  it,  in  consideration  of  the  payment  to  be  made  in 
a  certain  event  under  the  poKcy  (n).  So  too,  a  direction  to  apply 
a  portion  of  the  rents  of  leaseholds  to  effect  and  keep  on  foot  a 
policy  of  assurance,  to  secure  the  capital  value  which  leaseholds 
would  have  realised  if  sold  is  valid,  notwithstanding  it  may 
extend  beyond  twenty-one  years  from  the  testator's  death  (v). 


A  trust  or  direction  for  accumulation  which  infringes  the  rule 
accumulate  in  against  perpetuities,  as  directing  accumulation  for  an  indefinite 
ruklgainsr  period,  or  a  period  extending  beyond  the  time  allowed  by  that 
rule,  or  as  disposing  of  the  accumulations  by  limitations  too 
remote,  is  void  altogether,  independently  of  the  above  statute^ 
and  is  not  apportionable  as  to  the  time  of  accumulation ;  as  a 
proviso  in  a  settlement  that  during  the  minorities  of  any 
persons  becoming  successively  entitled  in  possession  under  the 


Directions  to 


perpetuities 
void. 


(^)  Cran worth,  L.  C,  Tench  v.  C/teese, 
6  De  G.  M.  &  G.  453  ;  24  L.  J.  C.  716  ; 
Wood  and  Selwyn,  L.  J.J.,  Matheios  v. 
Kehle,  L.  K.  3  Ch.  691,  696,  698  ;  37 
L.  J.  C.  657. 

(^)  Shaw  V.  lihodes,  1  M.  &  Cr.  135  ; 
aifd.  nom.  Emus  v.  IlelUer,  5  CI.  &  F. 
114. 

(r)  M'Boudld  V.  Bnjce,  2  Keen,  276  ; 
Mvffan  V.  Morgan,  4  De  G.  &;  Sni.  164  ; 


20  L.  J.  C.  109,  441. 

(a)  Pride  V.  Fooks,  8  Beav.  430  ;  9 
L.  J.  C.  2H2. 

(0  Comudly  v.  Farrell,  8  Beav.  347  ; 
14  L.J.  C.  189. 

00  Hassil  V.  Foster,  9  Hare,  177; 
20  L.J.  C.  641. 

(r)  Be  Gardiner,  [19Ul]  1  Ch.  697; 
70  L.  J.  C.  407. 
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settlement,  the  trustees  shall  receive  and  accumulate  the  rents  and 
profits  (/(■).  Where  a  testator  created  a  long  term  of  years  upon 
trust  to  raise  and  accumulate  an  annual  sum  for  the  purpose  of 
paying  the  mortgage  dehts  charged  upon  the  land,  it  was  held 
that  the  trust,  though  not  limited  in  duration,  was  valid,  hecause 
the  power  of  the  owner  of  the  inheritance,  subject  only  to  the 
mortgages,  was  not  thereby  restricted  (x). 

Where  there  is  an  absolute  and  immediate  disposition  of  the  Destination  of 
property,  subject  only  to  a  direction  for  accunuilation  during  excess.—^ 
an  excessive  period,  the  statute  in  stopping  the  accumulation  ^^'^eie  there 

is  tin  iinmC" 

beyond  the  period  allowed  leaves  the  disposition  of  the  property  diatesiftof 
discharged  from  the  direction,  and  entitles  the  grantee  or  devisee         pioperty, 
to  the  immediate  income  or  possession  (//). 

Where  the  accumulation  is  directed  for  an  excessive  period,  w^''*^  '-'^^ 
and  there  is  no  disposition  of  the  property  until  the  expiration  fen-ed. 
of  that  period,  the  statute  in  stopping  the  accumulation  beyond 
the  period  allowed  does  not  accelerate  the  disposition  ;  but  the 
effect  is  to  withdraw  the  subsequent  income  from  the  disposition 
of  the  rest -of  the  property.  The  subsequent  income  until  the 
disposition  takes  effect  will  then  pass  under  the  residuary  dis- 
position in  the  will ; — or,  if  the  disposition  from  which  such 
income  is  withdrawn  be  a  residuary  disposition,  it  will  pass  as 
undisposed  of, — either  to  the  next  of  kin,  or  to  the  heir,  accord- 
ing to  the  nature  of  the  property  (^■). — Where  a  testator  devised 
to  trustees  upon  trust  to  accumulate  the  rents  until  the  youngest 
child  of  A.  attained  twenty-one,  it  was  held  that  the  interest  of 
the  heir,  becoming  entitled  to  the  undisposed  of  rents  accruing 
after  twenty-one  years  from  the  testator's  death  until  the 
youngest  child  should  attain  twenty-one,  was  a  chattel  interest 
which  upon  his  death  passed  to  his  personal  representatives  (a). 
A  trust  to  invest  the  accumulations  of  income  of  property  in  the 

{w)  SouthanqduH  {Lord)  v.  Hertford  560  ;    Comhc  v.  lluqhes,  2  De  G.  J.  i:  S. 

(Murfj.),   2    V.    &    B.  51  ;    Mar.ihall    v.  (!57  ;  34  L.  J.  C.  U\. 
Ilolloway,  2    Swanst.  432  ;    Browne  v.  (r)  Ellis  v.  Mixwell,  3    Beav.  587  : 

StoughtoH,    14    Sim.   3()9 ;    15    L.  J.  C.  10   L.   J.    C.  2()G ;    Tench   v.    Cheese,  (5 

391;    Smrisbrlrk    v.    Shelnwrsdt/le,    17  D.  M.  &  G.  453  ;  24  L.  J.  C.  716  ;    Vine 

Sim.    187;    19    L.    J.    C.    126;    Turrin  v.  lUleigh.  [ISn]  2  Ch.  U  ;  C>0  L.J.  C. 

V.  Xewconihe,  3  K.  &  J.  16.  675  ;  Be  Mason,  [1891]  3  Ch.  467  ;  60 

(x)  Bateniau  v.  Hotchkin,  10   Beav.  L.  J.  C.  25  ;  Be  Pope,  [1901]  1  Ch.  64; 

426,  and  the  trust  was  held  to  be  within  70  L.  J.  C.  26.    As  to  the  further  income 

tlie   exception   of   the   Act   restraining  of  the  accumulations  aheady  made  until 

accumulations,  beiui,^  a  i)rovisiou  for  the  tlie   period   of   vesting,   see    Morgan  v. 

payment  of  debts.  See  Brii/ijs  v.  Oxford  Morgan,  20  L.  J.  C.  441  ;  4  De  G.  &  Sm. 

(^Barl),  1  De  G.  M.  &  G.  363  ;  21  L.  J.  C.  164. 

829;  TcwartY.Laioson,rdh.J.C.&l-5;  («)  Sewell  v.  Denny,   10   Beav.  315. 

L.  R.  18  Eq.  490.  See  ante,  pp.  31,  149. 

(y)   Trirhctj   v.    Trichrg,   3    M.   i:    K. 

z  2 
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Direction  to 
accunnilate 
after  picsent 
Testing. 


purchase  of  land,  does  not  attach  upon  tlie  income  during  the 
period  of  excess,  and  such  portion  of  the  income  passes  according 
to  the  original  nature  of  the  property  (/>). 

Where  property  hecomes  presently  and  ahsolutely  vested  in  a 
person  who  is  sui  juris,  although  it  he  subject  to  a  trust  or 
direction  for  accumulation  beyond  the  time  of  vesting  and  be 
directed  to  be  paid  at  a  future  period,  he  is  not  obliged  to  let 
the  accumulations  continue,  but  may  claim  to  have  the  property 
transferred  to  him  in  immediate  possession  (c).  The  same 
principle  is  applicable  to  a  gift  to  a  charit}^,  subject  to  a  direc- 
tion to  accumulate  the  income,  the  charity  being  entitled  to 
l^resent  possession,  and  to  put  an  end  to  the  accumulation  of 
income  after  the  exj)iration  of  the  legal  period  (d). 


Section  YI.     Future  Equitable  Estates  and  Interests 

IN  Land. 

§  1.  Tlie  limitation  of  future  equitable  estates  and  interests, 

§  2.  Triority  of  estates  and  interests  in  equity. 

§  3.  Protection  of  the  legal  estate. 

§  4.  The  doctrine  of  notice. 

§  5.  Tacking  and  consolidating  mortgages  ;  Marshalling. 


§   1,     The  Limitation  of  Future  Equitable  Estates  and 

Interests, 

Future  equitable  estates   corresponding  to  legal  estates — remainder  and 

reversion — limitation   of   freehold  in  futnro — in  defeasance  of  prior 

estate — powers. 
The  rule  against  perpetuities — accumulations. 
Contingent   limitations   of    equitable   estates  —  vesting    of    intermediate 

interest. 
The  rule  in  SheUei/'s  case  applied  to  equitable  limitations. 
Future   charges  upon   land  of  portions,   legacies,   etc. — construction  of    - 

charges  as  vested  or  contingent — charges  upon  personalty — charges 

upon  both  real  and  personal  estate. 
Charge  of  portioas  subject  to  advancement — presumption  against  double 

portions. 

Equitable  estates  and  interests  in  land  have  been  distinguished 
into  those  corresponding  with  legal  estates  and  those  peculiar  to 
equity,  having  no  analogy  with  legal  estates  (a). 


(/y)  >Sii)imom  V.  Pitt,  L.  R.  8  Ch.DTS  ; 
4H  L.  J.  C.  2(;7.  See  Bective  {OnintesH) 
V.  Hodgson,  10  H.  L.  C.  656  ;  33  L.  J.  C. 
601. 

(c)  Saunders  v,  Vautier,  Cr.  &  Ph. 
240 ;  10  L.  J.  C.  8o4  ;  Sateman  v. 
Jlotchliin,   10  Beav.  426  ;   16  L.  J.    C. 


514  ;  Xoiio7i  v.  Johnstone,  30  Ch.  D, 
641)  ;  55  L.  J.  C.  222.  See  Ililton  v. 
Hilton,  I..  R.  14  Eq.  468.  And  see 
ante,  p.  328. 

(r/)  Wharton  \.  31asterman,  [1895] 
A.  C.  186  ;  64  L.  J.  C.  369. 

(ii)  See  ante,  p.  181. 
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In  the  limitation  of  equitable  estates,  corresponding  with  legal  Future 
estates,  future  estates  and  interests  are,  in  general,  limited  in  eg\"\^s  cm-re- 

the  same  manner,  and  the  same  language  is  used  and  receives  sponding  with 

.,..:.,  ,        ,,  legal  estates, 

the   same   construction,  as  m  limituig  future  legal  estates; — 

according  to  the  principle  that  equity  follows  the  law.     Accord-  Remainder 

ingly,  the  equitable  estate  may  be  limited  for  a  particular  estate 

with   remainder,  or  with   successive    remainders,  or  leaving  a 

reversion,  as  at  law  (/>). 

But  the  limitation  of  the  trust  or  equitable  estate  is  free  from 
the  restrictive  rules  peculiar  to  the  quality  of  freehold  tenure  ; 
for  these  rules  are  satisfied  in  their  application  to  the  legal 
estate  of  the  trustee  and  have  no  ulterior  effect  on  the  beneficial 
interest.  The  rule  of  common  law  that  the  freehold  cannot  be 
in  abeyance,  with  all  its  consequences  in  legal  limitations,  has 
no  application  in  equity.  Therefore,  an  equitable  estate,  free-  Limitation  of 
hold  in  quantity,  may  be  limited  to  commence  at  a  future  time,  y„*^,„.y. 
or  upon  the  happening  of  a  future  event,  without  any  preceding 
freehold  estate  to  support  it  as  a  remainder  (<•). 

So  an  equitable  estate  may  be  limited  to  take  effect  in  defea-  Limitations  in 
sance  or  substitution  of  a  preceding  estate  without  aw'aiting  its  prior  estate. 
determination,  in  the  same  manner  as  a  shifting  use  or  executory 
devise  (d). — The  trust  or  equitable  interest  in  leaseholds  or  terms 
of  years  may  be  limited  with  all  the  freedom  of  an  executory 
bequest  of  personal  estate  (e). 

Equitable  estates  may  also  be  appointed  under  powers  given  Powers  of  ap- 
for  that  purpose,  analogous  to  and,  so  far  as  the  quality  of  the  l'"'^^'"'^^  • 
estate  permits,  governed  by  the  same  rules  as  powers  of  appointing 
uses  or  powers  under  wills  (/). 

Future  limitations  of  the  trust  or  equitable  estate  are  subject  Rule  against 
to  the  same  rule  against  perpetuities  as  future  legal  limitations  by  JpjJJSed'to 
way  of  springing  use  and  executory  devise,  and  the  rule  is  applied  equitable 

.  liiuittitioiis 

according  to  the  same  principles.  "  It  may  be  laid  down  with- 
out any  qualification  that  no  nearer  approach  to  a  perpetuity 
can  be  made  through  the  medium  of  a  trust,  or  will  be  sup- 
ported by  a  court  of  equity,  than  can  be  made  by  legal  con- 
veyances of  legal  estates  or  interests  or  will  be  admitted  in  a 
court  of  law  "  (//). 

By  means  of  a  trust  or  direction  for  that  piu-pose  the  rents  Trusts  for 
and  profits  of  land  may  be  withdrawn  from  present  ownership, 

(/y)  See  ttw/"^,  pp.  i»7,  182.  (^)  Sugden,   Powers,   io.     See  ante, 

(r)  See  a/ife,  p.  108.  p.  2(;;i. 

Id)  See  ante,  pp.  108,  2.J3,  260.  Q/)  Butler's   note   to  Co.  Lit.  290  b, 

(<")  See  ante,  p.  232  ;  and  see  Holmes  s.  xiv.  ;    Butler's   note  to  Fearne,   Ex. 

y.  Prescott,  33  L.  J.  C.  2(ii.  Dev.  537.     And  see  a/i^e,  p.  317. 
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vesting  of 
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limitation. 


Tiie  rule  in 
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applied  to 
equitable 
limitations. 


and  accumulated  for  the  benefit  of  a  future  and  uncertain 
owner.  Such  dispositions  were  impossible  at  the  common  law 
on  account  of  the  rule  that  the  freehold  could  never  be  in  sus- 
pense. Trusts  and  directions  to  accumulate  rents  and  profits 
for  future  disposition  are  subject  to  the  rule  against  perpetuities ; 
and  they  are  subject  to  further  restriction  by  the  Accumulations 
Acts,  1800  and  1892,  already  noticed  {h). 

The  rules  restrictive  of  contingent  remainders  at  the  common 
law  have  no  application  in  equity.  A  contingent  limitation  of 
the  equitable  estate,  though  in  the  form  of  a  contingent  remainder 
at  law,  may  take  effect  as  and  when  it  is  limited  to  arise,  sub- 
ject only  to  the  rule  against  perpetuities.  It  is  not  affected  by 
the  determination  of  the  preceding  estate  before  the  happening 
of  the  contingency  upon  which  it  depends  (i).  Thus  under  a 
trust  for  A.  for  life  and  after  his  death  for  the  children  of  A. 
who  should  attain  twenty-one,  the  trust  for  the  children  will  not 
fail  by  reason  of  A.  dying  before  any  child  has  attained  that 
age,  as  would  be  the  case  with  a  contingent  remainder  at  law  in 
the  same  terms  (A).  So  under  a  trust  for  A.  for  life  and  after 
his  death  to  the  children  of  B.,  the  trust  for  the  children 
of  B.  does  not  fail  upon  the  death  of  A.  before  children  of 
B.  exist  (/). 

If  a  contingent  limitation  be  made  without  any  preceding 
estate,  or  if  a  contingent  limitation  do  not  vest  until  after  the 
determination  of  the  preceding  estate,  the  intermediate  interest, 
unless  otherwise  disposed  of,  results  to  the  settlor  or  his  heir,  or 
falls  into  the  residue  of  his  estate  {m). 

The  rule  in  Slidb'ij's  case,  by  which  limitations  in  the  form  of 
remainders  to  the  heirs  or  to  the  heirs  of  the  body,  after  an 
estate  of  freehold  in  the  ancestor,  are  referred  to  the  estate  of 
the  ancestor,  is  applied  by  analogy  in  construing  the  like  limita- 
tions of  equitable  estates,  and  upon  the  same  principles  upon 
which  it  is  applied  to  legal  limitations.  But  it  can  be  applied 
only  where  the  Ihnitations  to  the  ancestor  and  to  the  heirs  are 

(/;/)  Mdel's  Truds.  L.  Pt.  11  Eq.  .559  ; 
■10  L.  J.  C.  .SIG;  Best  v.  iJonmaU,  -10 
L.  J.  C.  100  ;  and  see  cases  cited  ante, 
p.  202.  nn.  (f>)  &  (;>).  In  the  case  of 
personalty  a  different  rule  obtains  ;  but 
where  the  iiitcrniediate  income  of  per- 
sonalty, settled  by  reference  to  the 
limitations  ni  realty  involving  a  con- 
tingent limitation,  was  held  to  follow 
the  rents  of  the  realty  :  Holmes  v. 
Prescotf,  32  L.  J.  C.  261. 


(70  See  a7ife,  p.  33.5. 

(/)  Fearne,  Cont.  llem.  303  ;  EddeVs 
Trusts,  L.  R.  11  Eq.  559;  40  L.  J.  C. 
316  ;  Astlet/  v.  Micldethuyiit,  15  Ch.  I). 
.59  ;  49  L.  J.  C.  672  ;  I{e  lirouhe.  [1894] 
1  Ch.  43  ;  63  L.  J.  C.  159. 

{k)  EddeVs  Trusts,  I>.  11.  1 1  Eq.  559  ; 
40  L.  J.  C.  316. 

(0  Chapman  v.  BUssct,  Cas.  t.  Talb. 
145.  As  to  executory  devises  to  children, 
see  ante,  p.  267. 
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of  the  same  quality  ;  if  the  estate  hmited  to  the  ancestor  is 
equitahle  and  the  remainder  to  the  heirs  is  legal,  or  conversely, 
the  rule  is  not  applicahle  (»). 

Where  both  the  limitations  are  legal,  a  trust  imposed  upon  Legal  limita- 

.        .  1     i.      1.U      tion  subject  to 

one  of  them  does  not  prevent  the  application  of  the  rule  to  the  trust. 

legal  limitations  ;  for  a  court  of  law,  in  construing  legal  limita- 
tions, takes  no  notice  of  trusts  {<>). 

But  the  rule  in  SJwUeu's  case  is  not   applied  in  construing  Application  of 
executor}!  trusts,  which  have  to  be  carried  out  by  a  conveyance  or  executory 
settlement  to  be  framed  according  to  certain  directions,  where  an  ^^'^^^^• 
application   of  the  rule  to  the    literal  terms  of  such  directions 
would  defeat  the  intended  purpose  of  the  trust.     As  in  marriage 
articles  or  a  devise  by  will  directing  that  a  settlement  be  made 
to  a  person  for  life  with  remainder  to  the  heirs  of  his  body, 
(limitations  which  in  their  technical  meaning  according  to  the 
rule  in  SicUei/'s  case  would  make  him  tenant  in  tail  in  possession 
with  an  absolute  power  over  the  property,)  the  trust  is  executed 
by  a  strict  settlement,  with  limitations  to  the  person  for  life  with 
remainders  to  his  first  and  other  sons  successively  in  tail  (p). 


Trusts  for  conversion,  charges  of  money  for  portions,  legacies, 
debts,  etc.,  constituting  equitable  interests  in  land  of  a  kind 
peculiar  to  equity,  and  having  no  correspondence  with  legal 
estates  (q),  may  also  be  limited  to  take  effect  at  a  future  time  or 
upon  the  happening  of  some  event  or  contingency,  subject  only 
to  the  rule  against  perpetuities. 

With  charges  of  money  on  land,  whether  by  deed  as  portions 
in  settlements,  or  by  will  as  legacies,  it  is  a  rule  of  construction 
as  to  the  vesting  of  the  charge,  that  a  direction  for  payment  at 
some  future  time  or  event,  having  reference  to  the  condition  or 
circumstances  of  the  legatee  or  portioner,  as  at  the  age  of 
twenty-one  or  on  marriage,  is  to  be  construed  as  deferring  the 
vesting;  so  that  if  the  legatee  or  portioner  die  before  the  time, 
the  land  is  discharged,  unless  an  intention  to  the  contrary  appear 
in  the  will  or  instrument  (r).     And  the  gift  of  interest  on  the 


Future 
charges  upon 
land,  of  por- 
tions, legacies, 
etc. 


Charge  to  be 
paid  at  a 
certain  age  or 
other  event 
affecting  the 
person. 


(«)  Silrcstrr  v.  ]ril.io)i,  2  T.  II.  444  ; 
Jackson  V.  Xohle.  2  Ki  en.  '>W)  ;  7  L.J.  C. 
133  ;  Gnippr  v.  Ki/nock,  L.  K.  7  Ch.  398  ; 
41  L.  J.  C.  21>()  ;  Ian  Grntfen  v.  FoxweU, 
[1897]  A.  C.  G.58  :  (iC.  L.  J.  Q.  B.  74.5  ; 
jRe  Youmiinjf  If'/V/,  [1901]  1  Ch.  720 ; 
70  L.  J.  C.  430.  See  the  rule  stated  and 
applied,  /infe,  p.  247. 

((»)  Ftarne  seems  to  have  been  of  a 
contrary  opinion,  see  Cont.  Rem.  3.")  ; 
but  see  Butler's  note  (^;)  lb. :  Porter  v. 


Jinullr,/.  1  T.  R.  143.  14»1. 

(/;)  Gleiiorchy  {Lord)  v.  Boxrillr. 
Cas.  t.  Talb.  3  :  2  Wh.  Ic  T.  L.  C.  Eq. 
7(;3  ;  Fearne.  Cont.  Rem.  90,  114.  And 
see  as  to  executory  trusts,  ante.  p.  182. 

((^)  See  nnf.e,\)\).  182,  18.i,  190. 

(/•)  Puwlett  V.  Pawlrtt,  1  Vern.  204, 
321  :  Chandos  {Duke}  v.  Tulhof.  2 
P.  Wms.  001  and  notr.  p.  612  ;  Kinij  v. 
Withcfx,  Cas.  t.  Talb.  117;  Kruns  v. 
Scott.  1  H.  L.  C.  43.     As  to  the  origin 
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Charge  to  be 
paid  upon 
death  of 
tenant  for  life 
or  other  event 
affecting  tlie 
property. 


Charges  on 
personalty. 


Gift  of  inter- 
mediate in- 
come. 


sum  in  the  meantime  for  maintenance  or  otherwise  is  not 
sufdcient  to  show  an  intention  to  the  contrary  (s).  But  if  the 
payment  be  postjDoned  to  a  time  or  event,  having  reference 
merely  to  the  condition  or  convenience  of  the  property,  as  the 
death  of  a  tenant  for  life,  and  having  no  reference  to  the  personal 
condition  of  the  legatee  or  portioner,  the  effect  of  such  direction 
is  restricted  to  the  purpose  manifestly  intended,  and  it  does  not 
affect  the  vesting  (t). 

AVith  charges  on  personal  estate  a  different  rule  prevails.  If 
there  be  an  independent  gift  or  appropriation,  preceded  or 
followed  by  a  direction  for  payment  at  a  future  time,  it  does  not 
alone  defer  the  vesting  ;  and  if  the  legatee  or  portioner  die  before 
the  time  of  payment  his  representatives  become  entitled,  not- 
withstanding the  payment  be  postponed,  unless  an  intention 
appear  to  the  contrary.  But  if  the  gift  and  provision  for  pay- 
ment are  not  independent,  as  if  there  be  a  gift  "if"  or  "  when," 
or  "at"  or  "upon"  or  "after"  a  person  attains  twenty-one 
years,  or  a  direction  to  pay  a  legacy  or  portion  under  similar 
conditions,  the  gift  will  be  considered  as  contingent  (»).  So  a 
direction  to  pay  a  person  upon  her  marriage  does  not  vest  the 
gift  until  that  event  happens  (,r). 

In  the  case  of  personalty,  a  gift  of  the  entire  income  until  the 
time  appointed  for  payment  of  the  capital,  presumptively  vests 
the  principal  ;  and  a  direction  to  apply  the  whole  income  by  way 
of  maintenance  will  give  rise  to  the  same  presumption  although 
a  discretionary  power  be  given  to  apply  a  less  sum  for  that 
purpose  iy).  But  if  the  intermediate  income  is  directed  to  be 
accumulated  and  paid  at  the  same  time  as  the  principal,  the  gift 
is  jjresumptively  contingent  (z). 

These  rules  of  construction  are  apjolicable  to  charges  upon 
terms  of  years  (a),  or  upon  the  proceeds  of  sale  of  land  sold 
under  a  trust  for  conversion  (b). 

In  consequence  of  the   above  distinction   in  tlie   effect  of   a 


of  the  rule,  see  Butler's  note  (1)  to  Co. 
Lit.  237  a,  and  note  (//)  to  Fearne,  Ex. 
Dev.  552. 

(.s)  Pmclett  V.  Pawlett,  1  Vern.  204, 
321  ;  ITuhert  v.  Parsons,  2  Ves.  sen.  261  ; 
Watliin.-!  V.  Clifleh,  2  Sim.  &  S.  199. 

{t)  Peiiinanf  v.  Hood,  2  D.  F.  &  J.  .SOf) ; 
30  L.  J.  C.  71  ;  Paries  V.  Hiu/vetdn,  1 
H.  &  M.  730  :  32  L.  J.  C.  417.  ' 

(?/)  ILrnsen  v.  Graham,  0  Ves.  239  ; 
Leake  V.  Eohimon,  2  Mer.  363  ;  Lister 
V.  Prudlnj,  1  Hare,  10  ;  11  L.  J.  C.  49  ; 
Be  Bartlioloniew's  Trust,  1  Mmc.  Sc  G. 
354  •  19  L.  J.  C.  237. 

(■r)  Morgan  v.  Morgan.  4  De  G.  &  Sm. 


164  ;  20  L.  J,  C.  109,  441. 

(y)  Paf-sford  v.  Kehhell,  3  Ves.  363  ; 
Peil  V.  Cade,  2  J.  &  H.  122  ;  31  L.  J.  G. 
383  ;  Be  Holt's  Estate,  45  L.  J.  C.  208  ; 
Be  Williams,  [1907]  1  Ch.  180;  76 
L.  J.  C.  41. 

(c)  A'nif/Jit  V.  Knight.  2  Sim.  &  S.  490  ; 
Saunders  v.  Vautiir,  Cr.  &  P.  240  ;  10 
L.  J.  C.  354  ;  Be  Thur.sfons  Will,  17 
Sim.  21  ;  18  L.  J.  C.  437.  See  Blcase 
V.  B.trgh,  2  Beav.  221  ;  9  L.  J.  C.  226. 

(c/)  Be  Hudsons,  Diury,  6. 

(/y)  Be  Hart's  Trusts,  3  De  G.  &  J. 
195  ;  28  L.  J.  C.  7.  See  Be  Buna,  16 
Ch.  I).  47. 
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direction  for  future  payment  upon  the  vesting  of  charges,  as  Charge  ujioti 

1         ,    ,        •-  1  i-i     i.    both  real  ami 

operatnig  upon  real   or   personal   estate,  it   may    liappen    tliat  personal 

a  legacy  originally  charged  both  on  real  and  personal  estate  may  estate. 

fail    as  against  the  real  estate  by  reason  of  the  death  of  the 

legatee  before  the  time  of  payment,  but  remain  a  charge  upon 

the  personalty ;  as  in  the  case  of  a  legacy  given  to  a  person  and 

made   payable   at  twenty-one,   and    the    legatee    dying    under 

twenty- one  (c). 

Portions  charged  in  settlements  of  land  to  be  raised  upon  the  Portions 

, ,  T  1  •      .     1  charged  sub- 

death  of  the  parents  are   usually  made  subject  to  an  express  jecttosatu- 

proviso   that   an  advancement    made   by   the  parents   in   their  faction  by  a.l- 
J^  ,1111    vancemcut. 

lifetime  shall  be  taken  in  satisfaction,  unless  expressly  declared 

not  to  be  so  intended  ((/).     Under  such  a  proviso  a  devise  or 

bequest  by  will  of  the  parent  would  not,  in  general,  operate  as  an 

advancement  in  his  lifetime  in  satisfaction  of  the  portion  (c). 

Where  the  settlement  of  the  portions  is  made  by  a  parent,  or  Presumjuion 

,1  ,•  1   11  •  against  double 

one  who  stands  in  loco  jMrentis  to  the  portioners,  and  there  is  no  p^y.^^^ 

express   provision   relative   to   satisfaction   by   advancement  or 

otherwise,  there    is   a   general   presumption   of    equity   against 

double  portions,  and  in  favour  of  satisfaction  by  an  advancement ; 

which,  however,  is  capable  of  being  rebutted  by  the  nature  and 

circumstances    of   the    advancement.     Where  the   settlor   is    a 

stranger  to  the  portioners  there  is  no  such  presumption,  and  the 

effect  of  an  advancement  is  strictly  a  question  of  construction  (/). 

(f)  Chandoa  (DiiJie)   v.    2'/dbot,  2    P.  notes  to   Kr  p.   Pn^,   IS    Ves.    110  ;    2 

Wms.  601  ;  Proione  v.  Ahinz/don,  1  Atk.  \Vh.  &  T.  L.  C.  Eq.  36(5. 
482;    Peari'p   v.    Luman.    3    Ves.    135;  {c)    Cmyper  \.  Cooper, 1,.  '^.^  Ch.'^V^  •■, 

Parker  v.  Ilodason.  1   Dr.  &  Sm.  568;  43  L.  J.  C.  1.58. 
30  L.  .J.  C.  m)."  (/■)  E.C  p.  Pijc.  18  Ves.  140  ;  2  \Vh. 

(d)  See  2  Prideaux  Conv.  284,  7th  ed. ;  &  T.  L.  C.  Eq.  3C>G. 
2    Hayes    Conv.  63,  r)th   ed.  ;    and  see 


tions. 
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PART  II.     CHAP.  II.     THE   LIMITATION  OF  FUTURE   ESTATES. 


§  2.     The  Priority  of  Estates  and  Interests  in  Equity. 

Prioritj'  of  estates  and  interests  in  equity. 

Priority  of  acquisition  gives  prior  equity. 

Priority  lost  by  fraud  or  negligence. 

Negligence  as  to  the  custody  of  title  deeds — trusting  to  representations  as 

to  the  deeds. 
Trustee  depositing  deeds  in  breach  of  trust. 
Vendor  signing  receipt  for  purchase  money. 
Priority  by  notice  to  trustee  of  equitable  interest  in  personalty  or  money 

charged  upon  land — no  priority  in  equitable  estates  in  land  by  notice 

to  trustee — notice  upon  change  of  trustees. 


Priority  of 
estates  and 

interests  in 
equity. 


Examples. 


Priority  of 
acquisition 
gives  prior 
equity. 


Estates  and  interests  may  be  created  in  the  same  property  not 
in  a  prescribed  series  of  limitations,  but  upon  various  and  inde- 
pendent occasions ;  and  questions  may  then  arise  as  to  their 
priorit}'  or  relative  times  of  taking  effect,  which  cannot  be  deter- 
mined merely  by  construction  of  the  terms  of  limitation,  but  are 
to  be  decided  by  the  rules  and  principles  of  equity. 

For  example,  the  equity  of  redemption  in  mortgaged  land  may 
be  mortgaged  or  charged  successively  to  two  persons,  between 
whom  may  consequently  arise  a  conflict  of  claims  to  priority  (a). 
— An  interest  in  the  proceeds  of  real  estate  under  a  trust  for 
conversion,  or  a  charge  to  be  raised  by  sale  or  mortgage  may  be 
assigned  to  two  persons  successively,  thereby  raising  a  question 
of  priority  (b). — A  purchaser  of  land,  having  taken  a  conveyance 
subject  to  a  lien  or  charge  of  the  vendor  for  unpaid  purchase 
money,  may  sell  or  charge  the  same  land  in  favour  of  a  third 
person,  and  a  conflict  of  claims  may  thus  arise  between  the 
vendor  and  the  subsequent  incumbrancer  (c). — A  trustee  by  his 
dealings  with  the  trust  property  may  raise  a  conflict  of  equities 
with  the  cestui  que  trust  (J). 

The  general  rule  of  equity  as  to  the  priority  of  estates  and 
interests  created  or  arising  on  different  occasions  in  the  same 


(a)  J(i?ips  V.  Jones,  8  Sim.  633  ;  7 
L.  J.  C.  164  ;  WUmot  v.  Pike,  5  Hare, 
H;  Frazev  v.  Juiip.-s,  '>  Hare.  475  ;  aild. 
17  L.  J.  C.  353;  Tiujlur  v.  London  and 
Connty  Bli..  [1901]  2  Ch.  231  ;  70 
L.  J.  C.  477. 

(*)  Hee  Lee.  v.  Boidett.  2  K.  &  J.  531  ; 
Hughes'  Trusts.  2  H.  &  M.  89 ;  33 
L.  J.  C.  725. 

(t')  MachretU  v.  Simmons,  15  Ves. 
329  ;  2  Wh.  &  T.  L.  C.  Eq.  926  ;  lUce  v. 


lir-e,  2  Drew.  73  ;  23  L.  J.  C.  289. 

[d)  Binice  v.  Gold'nujhani,  L.  R.  8  Ch. 
902  :  42  L.  J.  C.  777  ;  Turner  v.  Smith, 
[1901]  1  Ch.  213;  70  L.  J.  C.  144; 
Ttiyhir  V.  London  and  Count ij  Bh., 
[1901]  2  Ch.  231  ;  70  L.  J.  C.  477.  The 
fraudulent  concealment  from  the  pur- 
chaser of  atiy  deed  or  instrument 
material  to  the  title,  or  any  incum- 
brance, is  a  statutory  misdemeanour. 
See  post,  p.  366. 
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subject  of  property  is  that  they  rank  in  order  of  the  time  of 
acquisition. — "  Every  conveyance  of  an  equitable  interest  is  an 
innocent  conveyance,  that  is  to  say,  the  grant  of  a  person  entitled 
merely  in  equity  passes  only  that  which  he  is  justly  entitled  to, 
and  no  more.  If,  therefore,  a  person  seised  of  an  equitable 
estate  (the  legal  estate  being  outstanding)  makes  an  assurance 
by  way  of  mortgage  or  grants  an  annuity,  and  afterwards  con- 
veys the  whole  estate  to  a  purchaser,  he  can  grant  to  tlie  pur- 
chaser that  which  he  has,  viz.,  the  estate  subject  to  the  mortgage 
or  annuity,  and  no  more.  The  subsequent  grantee  takes  only 
that  which  is  left  in  the  grantor.  Hence  grantees  and  incum- 
brancers claiming  in  equity  take  and  are  ranked  according  to  the 
dates  of  their  securities ;  and  the  maxim  applies,  qui  prior  est 
tempore  potior  est  jure. — And  it  is  quite  immaterial  whether  the 
subsequent  incumbrancers  at  the  time  they  took  their  securities 
and  paid  their  money  had  notice  of  the  first  incumbrance  or 
not "  {(■).  In  the  case  of  after  acquired  property  of  a  bankrupt, 
a  bankrupt  is  entitled,  until  his  trustee  in  bankruptcy  intervenes, 
to  confer  a  title  to  an  equitable  interest  in  leasehold  land 
paramount  to  that  of  the  trustee  in  bankruptcy,  but  not  where 
the  equita])le  interest  is  in  freehold  lands  (/). 

But  this  rule  is  only  resorted  to  where  the  equities  are  in  all  ^^'jij^^^^'^lj 
other  respects  equal,  and  where  there  is  no  other  sufficient  negligence, 
ground  for  preferring  the  owner  of  one  conflicting  interest  to 
another  ;  and  the  priority  in  equity  due  to  priority  of  acquisition 
may  be  rebutted  and  lost  by  circumstances  of  fraud,  misrepre- 
sentation, or  negligence  in  the  conduct  of  the  prior  claimant 
relatively  to  the  subsequent  claimant  (r/). 

A  purchaser  or  mortgagee  of  the  legal  estate  in  land  should  Negligence  as 
obtain  possession  of  the  title  deeds  relating  to  the  land,  and  if  he  ^j  title"deeds. 
fails  to  do  so  may  be  postponed  to  a  person  who  subsequently 
acquires  for  value  an  interest  in  the  property  without  notice  of 
the  prior  dealing  with  the  land.  But  he  will  only  be  so  postponed 
where  there  has  been  fraud  or  concealment  on  his  part  or  con- 
currence in  some  fraudulent  purpose,  or  negligence  so  gross  as  to 


[e)  Per  Westburv,  L.  C,  Fhilllps  v. 
PhUUps,  4  De  G.  F.  k  J.  2U8,  215  ;  31 
L.  J.  C.  321  ;  Piwoii  v.  Mucltlexton, 
L.  R.  8  Ch.  155  ;  42  L.  J.  C.  213  ;  Care 
V.  Care,  15  Ch.  D.  639  ;  49  L.  J.  C.  50.5. 
How  far  an  assignee  is  bound  by  the 
equities  ailecting  an  equitable  interest, 
see  po>(t.  p.  354.  As  to  the  piotection 
afEorded  by  the  legal  estate,  see  post. 


p.  350. 

(/■)  OtHcial  lieeeirery.  Coolte,  [1906] 
2  Ch.  litil  :  75  L.  J.  C.  757.  See  Hunt 
V.  Fripp,  [1898]  1  Ch.  675  ;  67  L.  J.  C. 
377. 

{g")  Per  Kindersley,  V.-C,  in  Pice  v. 
Pll'c,  2  Drew.  73  ;  23  L.  J.  C.  291  ; 
Taylor  v.  Lnudon  and  County  Ph., 
[1901]  2  Ch.  231  ;  70  L.  J.  C.  477. 
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Negligence  in 
giving  back 
possession  of 
deeds. 


amount  to  evidence  of  a  fraudulent  intention  (/O-  But  a  person 
who  accepts  as  true  the  representation  that  all  the  deeds  relating 
to  the  property  are  being  handed  over  is  not  guilty  of  negligence 
where  the  mere  inspection  of  the  documents  handed  over  would 
not  disclose  the  fact  that  material  documents  are  being  retained  (/); 
and  one  of  two  or  more  trustees  is  entitled  to  permit  his  co-trustee 
to  retain  the  exclusive  possession  of  title  deeds,  unless  he  has 
reason  to  believe  that  his  co-trustee  wih  act  improperly  (/.). 

So,  too,  if  the  possession  of  deeds  is  parted  with,  the  title  of 
the  true  owner  will  not  be  displaced  "  unless  there  is  fraud,  con- 
cealment, or  some  such  purpose,  or  some  concurrence  in  such 
purpose,  or  that  gross  negligence  that  amounts  to  evidence  of  a 
fraudulent  intention  "  (/)•  But  where  a  mortgagee  hands  back 
title  deeds  to  his  mortgagor  to  enable  him  to  raise  money,  he 
cannot  be  heard  to  complain  if  the  mortgagor,  in  breach  of  con- 
fidence, raises  an  excessive  amount,  or  fails  to  preserve  the 
original  priorities  (jn).  But  a  greater  degree  of  negligence  is 
required  to  displace  the  title  of  a  mortgagee  to  whom  the  legal 
estate  has  been  conveyed,  than  where  there  is  a  conflict  between 
two  persons  who  only  have  equitable  titles  («). 

Where  a  trustee,  having  the  legal  custody  of  the  title  deeds  in 
right  of  his  trust,  deposits  them,  in  breach  of  trust,  as  security 
for  an  advance  to  himself,  the  cestui  que  trust,  if  not  guilty  of 
any  negligence  in  the  matter,  as  having  the  prior  equity  is 
preferred  (o) . 

Vendor  si<^n-  ^  vendor  having  a  lien  for  unpaid  purchase  money,  who  had 
ing  receipt  for  executed  a  conveyance  acknowledging  the  payment  of  the  money 
mone3^'^  both  in  the  body  of  the  deed  with  a  receipt  for  the  purchase 

Northern  Counties  of  England  Firfl  Inx. 
V.  Whij)2),  26  Ch.  D.  -482  ;  53  L.  J.  C. 
C29  ;    Wuldron  v.  Sloper,  1  Drew.  193. 

(/w)  Perry  Herrlck  v.  Attwood,  2 
De  (i.  &:  J.  21  ;  27  L.  J.  C.  121  ; 
Brhjgx  v.  Jones,  L.  R.  lU  Eq.  92  ; 
BvoMeshij  V.  Tempernnce  Permanent 
Bq.  Sac.,  [1895]  A.  C.  173  ;  64  L.  J.  C. 
■l'^"3  ;  Pe  CastelL  and  Brown,  Ld..  [1898] 
1  Ch.  315  ;  67  L.  J.  C.  169. 

(«)  Farrand  v.  Yorhs.  Bhq.  Co.,  40 
Ch.  D.  182  ;  58  L.  J.  C.  238 ;  Xat. 
Pror.  Bli.  V.  Jackson,  33  Ch.  D.  1.  See 
Taijlor  V.  Pmsell,  [1892]  A.  C.  244; 
61  L.  J.  C.  657  ;  affg.«[1891]  1  Ch.  8  ; 
59  L.  J.  C.  756. 

(o)  Stackhoittte  v.  Jersey  {Countess), 
1  J.  &  H.  721 ;  30  L.  J.  C.  421  ;  Cave  v. 
Care,  15  Ch.  D.  639;  49  L.  J.  C.  505. 
See  Pilcher  v.  Patdins,  L.  R.  7  Ch.  259  ; 
41  L.  J.  C.  485. 


Trustee  de- 
positing title 
deeds  in 
breach  of 

trust. 


(A)  Colyer  v.  Finch,  5  H.  L.  C.  905  ; 
26  L.  J.  C.  65  ;  Manners  v.  3Ieio,  29 
Ch.  D.  725  ;  Curr'ttt  v.  Real  and  Personal 
Advuiice  Co.,  42  Cb.  D.  263  ;  58  L.  J.  C. 
688;  Oliver  v.  Ilinton,  [1899]  2  Ch. 
264  ;  68  I..  J.  C.  583  ;  Pe  Cudell  and 
BroicH,  Ld.,  [1898]  1  Ch.  315  ;  67 
L.  J.  C.  169  ;  Pe  Yalleturt  Sanitary 
Steam  Laundry  Co.,  [1903]  2  Ch.  654  ; 
72  L.  J.  C.  674  ;  Walker  v.  Linoin, 
[1907]  2  Ch.  104  ;  76  L.  J.  C.  500. 

(/)  Frazer  v.  Jones,  5  Hare,  575  ; 
affd.  17  L.  J.  C.  353  ;  Bi.ron  v.  Muckle- 
stonc,  L.  R.  8  Ch.  155  ;  42  L.  J.  C.  210. 

(Jt^  Tatflor  V.  London  and  County  Ph., 
[1901]  2  Ch.  231  ;  70  L.  J.  C.  477."  See 
Cottam  V.  Eastern  Counties  Py.,  1 
J.  k  H.  243  ;  30  L.  J.  C.  217  ;  Pe 
Sissotis  Trusts,  [1903]  1  Ch.  262  ;  72 
L.  J.  C.  212. 

(0  Efa>is   V.  BickncU,   6   Yes.    174  ; 
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money  indorsed,  and  bad  delivered  over  tlie  title  deeds,  was  held 
to  be  estopped  from  setting  up  his  lien  in  priority  to  a  subse- 
quent mortgagee  from  the  purchaser  who  had  lent  money  upon 
a  deposit  of  the  deeds  without  notice  of  the  claim  (;?).  Since 
the  Conveyancing  and  Law  of  Property  Act,  1881,  s.  55,  it  has 
become  unusual  to  make  the  double  acknowledgment  of  the  con- 
sideration money,  and  a  receipt  in  the  body  of  a  deed  is  sufficient 
to  establish  the  estoppel  (q). 

If  the  subiect  of  property  be  of  the  nature  of  personal  chattels.  Priority  by 
•'  L      I        J  •  1  •      -i        c  notice  to 

which  pass  at  law  by  delivery  of  possession,  the  priority  ot  an  trustee.         ■'■ 

assignee  or  person  acquiring  an  equitable  interest  may  be  varied 

upon  giving  notice  of  his  interest  to  the  trustee,  as  is  also  the 

case  with  regard  to  the  assignment  of  debts  or  other  choses  in 

action.      Notice   is   not   necessary   to   perfect   the   title   of  the 

assignee  (r),  but  until  notice  of  the  assignment,  an  accounting 

party  may  deal  with  .the   assignor,  and   those  claiming  under 

him  by  subsequent  assignments,  on  the  footing   that  the  first 

assignment  does  not  exist  (s). 

And  an  assignee  of  an  equitable  interest  in  pure  personalty,  or 
of  a  debt,  by  giving  notice  to  the  trustee  or  the  debtor  may  gain 
priority  over  a  prior  assignee  of  the  same  equitable  interest  or 
debt  (t),  provided  he  has  no  notice  of  the  prior  interest  when  he 
pays  his  money  («)• 

Accordingly  upon  an  assignment  of  an  interest  in  the  proceeds  Notice  re- 

^  "      \  PIT  •  -1  quired  upon 

of  real  estate  under  trust  tor  sale  and  conversion,  or  m  a  charge  assignment 
to  be  raised  by  sale  or  mortgage,  being  of  the  nature  of  a  personal  °^  ™^°^^^  ^^ 
chattel,  the  assignee  must  give  notice  to  the  trustee  to  secure  his  lancC 
priority  over  other  claims  (.r). 

Qj)  nice  V.  liice,   2    Drew.    7o  ;    23  11;  22   L.J.  C.  8SI.     See  Moiitefiore  v. 

L.  J.   C.  291  ;    White  v.    Waketiehl,    7  Guedalla,  [1903]  2  Ch.  26  ;  72  L.  J.  C. 

Sim.  401  ;  4  L.  J.  C.  195  ;    Ilunter  v.  442. 

Walters,  L.  11.   7  Ch.  75  ;  41  L.  J.  C.  (f)  Dearie  v.  Hall,  3  Russ.  1 ;  Lure- 

175.      See     liiclierton    v.     Wallier.    31  ruhje  v.   Coopn\  3  Russ.  58:   Ward  v. 

Ch.   D.  151  ;  55  L.  J.  C.  227.     As  to  a  Dancomhe,  [1893]  A.  C.  369  :  62  L.  J.  C. 

receipt   in  an  unusual   form   or   place,  881;  lie   Wasdale,   [1899]    1   Ch.   163; 

see  Kennedy  v.  Green,  3  M.  &  K.  699  ;  68  li.   J.  C.  117;  Marchant  v.   Morton, 

and  see /w.v)-,  p.  3.59,        '  Down  Si   Co.,   [1901]  2   K.  B.  829;  70 

Oy)  Lloyds  Bh.    v.  Bnllocli,    [1896]  L.  J.  Q.  B.    820;  He  Dallas,  [1904]  2 

2  Ch.  192  ;  65  L.  J.  C.  680  ;  Bimmer  v.  Ch.  385  ;  73  L.  J.  C.  365.     And  see  as  to 

Webster,   [1902]  2  Ch.  163  ;  71  L.  J.  C.  jussignments   within    s.   25   (6)   of    the 

561  ;  Batenian  v.  Uunt,  [1904]  2  K.  B.  Judicature  Act,  1873,  Leake,  Contracts, 

530  ;  73  L.  J.  K.  B.  782.  pp.  823  et  seq. 

(;•)  Be  Holmes,  29  Ch.    D.  786  ;    55  («)  Be  Holmes,  29   Ch.  D.  786  ;   55 

L.  J.  C.  33  ;   Gorringe  v.  Incell   India.  L.  J.  C.  33. 

Buhher  and   Gutta  Pereha    Works,   34  {x)  Foster  v.    Cockerell,   3   CI.  &;    F. 

Ch.  D.  128  ;  56L.  J.C.  85.     SeeAei««(«;i  456;  Lee  v.  Uowlett,  2  K.  &   J.  531; 

V.  Newman,  28  Ch.  D.  674  ;  54  L.  J.  C.  Huijhes'    Trusts,    2    H.   &   M.   89  ;    33 

598.  L.  J.  C.  725  ;  Arden  v.  Arden,  29  Ch.  D. 

(.<)  Stocks  V.  DohsoH,  4  De  G.  M.  &  G.  702  ;  54  L.  J.  C.  655. 
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Notice  not 
required  for 
equitable 
estates  in 
land. 


No  priority  by 
notice  to  legal 
mortara2;ee. 


Notice  upon 
change  of 
trustees. 


But  equitable  estates  and  interests  in  the  land  (including 
chattels  real)  corresponding  to  legal  estates,  though  the  legal  estate 
he  vested  in  a  trustee,  follow  the  analogy  of  legal  estates  ;  and 
their  priority  is  independent  of  notice  to  the  trustee  and  is 
subject  to  the  general  rule  of  priority  of  acquisition. 

Thus,  witli  the  equity  of  redemption  of  a  legal  mortgage,  as 
between  successive  mortgagees,  no  priority  is  acquired  by  a  notice 
given  to  the  first  mortgagee  of  the  legal  estate  ;  but  they  are 
entitled  in  order  of  time,  notwithstanding  such  notice  given  (y). 

A  priority  once  acquired  by  notice  given  to  all  the  trustees, 
remains  notwithstanding  a  change  of  trustees,  for  it  is  not  the 
duty  of  the  new  trustees,  nor  is  it  the  practice  of  the  court,  to 
inquire  respecting  notices  given  to  the  old  trustees  ;  but  the  new 
trustees  are  not  responsible  for  acts  done  in  disregard  of  notices 
of  which  they  are  in  fact  ignorant  (^).  Notice  to  one  of  joint 
trustees  is  sufficient ;  but  upon  his  death  it  does  not  survive  with 
the  property  to  the  others  (a).  And  notice  to  one  of  the  trustees, 
not  being  himself  the  assignor,  is  sufficient,  although  he  be  at 
the  same  time  interested  in  the  property,  and  might  by  concealing 
the  notice  make  a  subsequent  assignment  (/>). 


Protection  of 
the  legal 
estate  against 
prior  claims. 


§  3.    Protection  of  the  Legal  Estate. 

Protection  of  the  legal  estate  against  prior  claims. 

Protection  of  the  legal  estate  to  a  purchaser  for  value  without  notice. 

Purchaser   without   notice   obtaining   legal   estate   after   notice— from   a 

trustee — from  a  prior  mortgagee. 
Pui chaser  with  notice  from  purchaser  without  notice— Purchaser  without 

notice  from  purchaser  with  notice — repurchase  by  trustee. 
Prior  claims  paramount  to  vendor — claim  to  set  aside  or  correct  the  legal 

title. 
Equitable  remedies— available  to  purchaser  having  tlie  legal  estate. 
Plea  of  purchase  for  value  without  notice — is  inajiplicable  between  merely 

equitable  claims. 
Assignee  of  equitable  interest  takes  it  subject  to  e  luities  without  notice. 

A  person  invested  with   the  legal  estate,  or  having  obtained 
any  legal  advantage,  shall  not  be  deprived  as  a  general  rule  of 


(v)  l'?don  Bk.  of  Lundon  v.  Knd, 
39  Ch.  D.  288  ;  57  L.  J.  C.  1022  ;  Ke 
nichard.%  15  Oh.  D.  589  ;  59  L.  J.  C. 
728  ;  Hopliins  v.  Ilenisivurt/i,  [1898]  2 
Ch.  347  ;  G7  L.  J.  C.  526  ;  'Atylor  v. 
London  awl  Count]j  lilt.,  [19U1]  2  Ch. 
231 ;  70  L.  J.  C.  477. 

(z)  Phipps  V.  Lovegrore,  L.  R.  16  Eq. 
80  ■  4  L.  J.  C.  892  ;  Ward  v.  Buncombe, 
[1893]  A.  C.  369  :  62  L.  J.  C.  881  ;  Be 


Waxdule,  [1899]  1  Ch.  103  ;  68  L.  J.  C. 
117.  See  Lowe  v.  Bouverie,  [1891] 
3  Ch.  82  ;  GO  L.  J.  C.  594. 

(«)  J/t'iix  V.  Bell,  1  Hare,  73  ;  11 
L.  J.  C.  77. 

(/;)  Browne  v.  Sarage,^  Drew.  635  ; 
Wllles  V.  Greenhill,  4  De  G.  F.  &  J.  147  ; 
31  L.  J.  C.  1  ;  Be  Dallas,  [1904]  2  Ch. 
385  ;  73  L.  J.  C.  365. 
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that  estate  or  advantage  at  the  suit  of  another  whose  claim  to  ])B 
preferred  rests  upon  priority  of  acquisition,  unless  some  further 
grounds  of  preference  can  he  shown  (d). 

In  the  case  of  copyholds,  unless  the  surrender  must  he  pre- 
sented within  particular  limits  of  time,  a  first  mortgagee  will  not 
be  postponed  to  a  subsequent  incumbrancer  by  reason  only  of 
delay  in  perfecting  his  security  by  admittance  (h).  The  priority 
or  protection  given  or  allowed  to  any  estate,  right,  or  interest  in 
land  by  reason  of  such  estate,  right,  or  interest  being  protected 
by  or  tacked  to  any  legal  or  other  estate  or  interest  in  such  land 
was  abrogated  by  sect.  7  of  the  Vendor  and  Purchaser  Act,  1874, 
with  a  saving  in  favour  of  any  then  existing  priority  or  protec- 
tion ;  but  this  section  was  repealed  by  sect.  129  of  the  Land 
Transfer  Act,  1875,  "excei)t  as  to  anything  duly  done  thereunder 
before  the  commencement  of  this  Act,"  The  defence  is  a  purely 
equitable  defence,  and  where  prior  to  the  Judicature  Act,  1873, 
the  plaintiff  could  have  succeeded  in  an  action  at  law,  without 
being  restrained  by  a  court  of  equity  from  pursuing  his  legal 
remedy,  a  plea  of  a  purchase  for  value  without  notice  affords  no 
answer  (c). 

To  establish  the  plea  of  a  purchase  for  value  without  notice  Protection  of 
two  elements  are  necessary.     First,  it  must  appear  that  value  estate^to  a 
was  given ;    but  this  is  not  restricted  to  monev  pavments  (d).  purchaser  for 

K       aZ  •  n  1  1  ^     1  1         \  •  ^■'^^"e  without 

And  the  person  conveynig  the  legal  estate  need  not  receive  any  notice, 
benefit  from  the  consideration  (e).  In  the  next  place  it  must 
appear  that  at  the  date  when  he  took  his  conveyance  of  the 
legal  estate,  and  at  the  time  when  he  paid  his  purchase  money, 
where  money  passes,  the  person  relying  on  the  plea  had  no 
notice  of  a  prior  eiiuitable  title  (/).  But  the  acquisition  of  the 
legal  estate  need  not  be  contemporaneous  with  the  payment  of 
the  purchase  money  except  where  the  conveying  party  is  a 
trustee ;  and  with  the  like  exception,  a  person  who  has  bondjide 

(ci)  1- razor  v.  Joncf,  T)  Ha.  475  ;  affJ.  852  ;   (i2  L.  J.  C.  100. 

17  L.  J.  C.  353  ;  Xcwinan  v.  Newnian,  (d)   Moluny  v.  Kertian,  2  Dr.  &  Wai'. 

28  Ch.  D.  674  ;  54  L.  J.  C.  598  ;  Taiilor  31  ;  Dilkes  v.  Broadmead,  2   De  G.  Y. 

V.  Bimell,  [1891]  1  Ch.  8  ;  60  L.  J.  C.  &  J.  5()()  ;  30  L.  J.  C.  268.     See  Gale  v. 

1  :  affd.,  [1892]  A.  C.  244  ;  61  L.  J.  C.  Gale,  6  Ch.  D.  144  ;  46  L.  J.  C.  809. 

657  ;   Baileii  v.  Barnes,   [1894]    1    Ch.  0')   Taylor  v.  Russell,  [1892]    A.   C. 

25  ;  63  L.  J.  C.  73.  See  Iml,  Coope  .f  Co.  244  ;  61  L.  J.  C.  657. 

V.    Einmerson,    12    App.    Cas.   300  ;    56  (/)  Tourrllle   v.  Xaish,  3    P.  Wms. 

L.  J.  C.  989.  307  ;    Jackson    v.    Jloive,    4   Iluss.    514  ; 

(b)  Horloch  v.  Prlestleij,  2  Sim.  75.  Allen  v.  Knight,  5  Ha.  272;  affd.  16 
See  Whithread  v.  Jordan.  1  Y.  (5c  C.  Ex.  L.  J.  C.  370  ;  Tildesleij  v.  Lodge,  3 
303  ;  4  L.  J.  Ex.  Eq.  38  ;  Cole  v.  Coles,  Sm.  &  Q.  543  ;  Taylor  v.  London  and 
6  Hare,  517  ;  aflfd.  12  L.  T.  0.  S.  237.  County    Bk.,    [1901]    2    Ch.    231;    70 

(c)  lie  Cooper,  20  Ch.  D.  611  ;  51  L.  J.  C.  477.  See  Sharj)e  v.  Foy,  L.  R. 
L.  J.  C.  864  ;  Be  Lnyliam,  [1893]  1  Ch.  4  Ch.  35, 


352 


PART   II.     CHAP.  II.     THE   LIMl  TATION   OF   FUTURE   ESTATES. 


I'lirchaser 
withoutnoticc 
obtaining 
legal  estate 
from  trustee. 


Mortgagee 
not  a  trustee 
for  subse- 
quent 
claimant. 


Purchaser 
with  notice 
from  pur- 
chaser with- 
out notice. 


paid  money  without  notice  of  any  other  title,  though  at  the  time 
of  the  payment  he  gets  nothing  but  an  equitable  title,  may  after- 
wards perfect  his  title  by  acquiring  the  legal  estate  notwithstand- 
ing he  then  has  notice  of  a  prior  dealing,  inconsistent  with  the 
good  faith  of  the  dealing  with  himself  (//). 

Where  a  purchaser  acquires  the  legal  estate  from  a  trustee 
contemporaneously  with  the  payment  of  his  money,  but  without 
notice  of  the  trust,  he  may  successfully  resist  the  claim  of  the 
beneficiaries  (//)•  But  if  he  obtains  the  legal  estate  at  a  date 
subsequent  to  the  payment  of  his  money,  the  title  of  the  bene- 
ficiaries will  prevail  (;)•  But  he  cannot  maintain  this  defence 
where  he  has  taken  the  legal  estate  from  a  trustee  for  the  prior 
claimant,  after  notice  of  the  trust ;  for  by  taking  a  conveyance 
with  notice  of  the  trust  he  becomes  affected  with  the  same  trust, 
and  will  not  be  allowed  to  retain  the  legal  estate  against  it(j). 

It  may  be  observed  that  a  legal  mortgagee  is  not  a  trustee  for 
any  ulterior  claimants,  although  he  may  have  notice  of  them ; 
he  holds  the  estate  in  his  own  right  until  he  be  paid  oft",  upon 
the  happening  of  which  event  he  becomes  a  trustee  of  the  legal 
estate  for  the  persons  interested  in  the  equity  of  redemption 
according  to  their  priorities,  and  his  transferee  holds  it  equally 
unfettered  with  trusts  (/.;).  But  the  transferee  of  a  mortgage 
debt,  without  the  concurrence  of  the  mortgagor,  is  in  no  better 
position  than  the  mortgagee  in  respect  of  the  debt  transferred ; 
and  if  that  debt  be  invalid,  he  obtains  no  charge  upon  the  land, 
though  he  gave  a  valuable  consideration  and  had  no  notice  of 
the  invalidity  (/). 

The  plea  of  purchaser  for  value  without  notice  in  respect  of 
the  legal  estate  is  available  to  all  purchasers  or  claimants  under 
such  purchaser  ;  they  may  rely  upon  the  position  of  the  vendor 
at  the  time  of  his  purchase,  though  they  took  after  notice  to  him 
or  to  themselves  (w).     It  is  also  available  to  a  subpurchaser  for 


(y)  BJacliwood  v.  London  Chartered 
Bli.  of  Avstralui,  L.  R.  5  P.  C.  92  ;  43 
L.  J.  P.  C.  2')  ;  Taylor  v.  livsxeU, 
[1892]  A.  C.  2U  ;  61  L.  J.  C.  657.  And 
see  jw.st,  \).  365. 

(//)  Pilrher  V.  Raidhis,  L.  R.  7  Ch. 
25'.)  ;  41  L.  .J.  C.  489. 

(/)  Ma.rlield  v.  Burton,  L.  R.  17  Eq. 
15;  43  L.  J.  C.  46.  See  Bates  v. 
Jo/imon,  Johns.  304  ;  29  L.  J.  C.  509  ; 
Jfeath  V.  CrealocJi,  L.  R.  10  Ch.  22  ;  44 
L.  J.  C.  157. 

(,;■)  Buii  V.  Trveman,  29  L.  J.  C.  902  ; 
Mumfurd  v.  Stohwasser,  L.  R.  18  Eq. 
556  ;  43  L.  J.  C.  694 ;  Harphavi  v. 
Shachloch,   19    Ch.  D.  207;     Taylor   v. 


London  and  County  Bit.,  [1901]  2  Ch, 
231  ;  70  L.  J.  C.  477. 

(/.•)  Taylor  v.  Bmsell,  [1892]  A.  C. 
244  ;  61  L.  .J.  C.  657  ;  Bailey  v.  Barnes, 
[1894]  1  Ch.  25  ;  63  L.  J.'C.  73.  See 
Honhinfj  V.  Smith,  13  App.  Cas.  582  ;  58 
L.  J.  C.  367.  And  see  ante,  p.  216  ; 
2}ost,  p.  366. 

(/)  Burt  V.  Trueinan,  29  L.  J.  C.  902  ; 
Parhcr  v.  Clarhe,  30  P.eav.  54  ;  Yorley 
T.  Coolte,  1  GifiE.  230;  27  L.  J.  C.  185. 
See  Biclierto7i  v.  Wallier,  31  Ch.  D.  151  ; 
55  L.  J.  C.  227. 

(?«)  Harrison  v.  Forth,  Prec.  Ch.  51  ; 
Sieeet  v.  Southcote,  2  Bro.  C.  C.  66. 
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value  without  notice,    although    his   vendor    was  affected  with  Purchaser 
notice  originally  (//). — But  if  the  trustee  who  has  conveyed  the  froni'^pur^  ^*^^ 
land  to  a  purchaser  for  value  without  notice,  himself  repurchase  cimser  with 

notice 

the  land,  though  for  a  valuahle  consideration,  he  cannot  rely  „       ', 

'  <=■  '  ''    llepurchase 

upon  the  title  of  his  vendor  ;  but  the  land  in  his  hands  will  be  by  trustee, 
again  charged  with  the  trust  (o). 

The  protection  of  the  legal  estate  to  a  purchaser  for  value  ^"or  cliims 

•  1         i  ,•         •  -111  1  1  •      ,       1    •  1,1        paramount  to 

Without  notice  is  available  not  only  against  claims  under  the  title  of 
same  vendor,  but  also  against  claims  paramount  to  his  title,  as  "^^ndor. 
where  the  vendor,  as  to  the  equitable  title,  was  in  possession 
under  a  forged  will(;;),  or  where  a  purchaser  for  value  without 
notice  might  rely  upon  deeds  to  prove  his  legal  title,  which  had 
been  concealed  from  him,  though  the  deeds  disclosed  trusts  in 
favour  of  a  prior  claimant  (q). 

So,  too,  where  a  mortgagee  was  induced  to  convey  the  legal 
estate  to  a  purchaser  in  fee,  upon  misrepresentation  which 
entitled  him  to  set  aside  the  conveyance  on  the  ground  of  fraud, 
the  purchaser  who  had  no  notice  of  the  facts  and  obtained  the 
conveyance  contemporaneously  with  the  payment  of  his  money 
was  held  entitled  to  retain  the  benefit  of  his  purchase,  but  other 
purchasers  to  whom  the  legal  estate  was  conveyed  after  an 
interval  of  time  had  elapsed  since  the  payment  of  the  purchase 
money,  were  held  to  be  only  assignees  of  the  equity  of  redemp- 
tion, but  the  court  refused  as  against  all  the  jjurchasers  to  make 
a  decree  for  the  delivery  up  of  the  title  deeds  (r). 

So,  a  suit  to  set  aside  or  correct  a  deed  for  fraud  or  mistake.  Claim  to  set 
under  which  the  defendant  derives  a  legal  title,  may  be  met  by  amend  die 
the  plea  that  he  is  a  purchaser  for  value  without  notice  {s).  i^gai  title. 

A  purchaser  or  mortgagee  who  has  obtained  the  legal  title  Equitable 
without  notice  and  without  complicity  in  any  fraud,  is  entitled  to  ^ivanaolp  to 
exercise  all  his  legal  rights  and  remedies  against  other   pur-  purchaser 
chasers    or    incumbrancers    for  value  without  notice,  without  title"°  ^°^ 
restraint  in  equity ;  and  is  further  entitled  to  all  the  ordinary 
equitable  remedies,  whether  by  way  of  relief  or  discovery,  which 
under  the  concurrent  Jurisdiction  of  courts  of  equity  are  incident 

(«)  Lowthei'  V.  Carlton,  Cas.  t.  Talb.  2.5i)  ;    41   L.    J.    C.    71  ;    and  see  post, 

187  ;  Harrison  v.  Forth,  Prec.  Ch.  51.  p.  '60S. 

00  liorei/  V.  Smith,  1   Vern.  (50,  84,  (y)  Heath  v.   Crealock,  L.  R.  18  Eq. 

144.     See  Jjekr-s  v.   (/rai/,  [l'J02]  2  Ch.  215  ;  43  L.  J.  C.  1G9  ;  ou  appeal,  L.  P. 

606  ;  71  L.  J.  C.  8U8.       '  10  Ch.  22  ;  44  L.  J.  C.  157. 

(/;)  Jo/tes  V.  Poivlcg,  3  M.  &  K.  581  ;  (.s)  Per  Westbury,  L.  C,  in  Phillips 

3  L.  J.  C.  210.  V.   Phillips,  4   De  G.   F.  &  J.  2iJ8  ;  31 

(jl)  Pilcher  V,  llaidins,  L.  P.  7  Ch.  L.  J.  C.  326. 

L.P.L.  A  A 
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to  the  legal  estate  (0-  Accordingly,  a  legal  mortgagee  may 
foreclose  against  a  purchaser  or  incumbrancer  for  value  without 
notice;  for  he  is  thereby  only  standing  upon  his  legal  title 
and  exercising  his  right  to  call  upon  the  adverse  claimant  to 
redeem  (n). 

But  a  court  of  equity  will  not  exercise  its  auxiliary  jurisdic- 
tion in  aid  of  a  legal  title  against  a  purchaser  for  value  without 
notice,  so  as  to  deprive  him  of  any  legal  defence  or  advantage 
which  he  may  possess.  Thus,  to  a  bill  by  the  heir  for  discovery 
and  specific  delivery  of  title  deeds,  the  plea  that  the  defendant  is 
a  purchaser  for  value  without  notice  is  a  good  defence  (x). — And 
accordingly,  a  legal  mortgagee  claiming  foreclosure,  as  against  a 
purchaser  for  value  without  notice  who  was  in  possession  of  the 
title  deeds,  was  held,  though  entitled  to  foreclosure,  not  to  be 
entitled  to  an  order  for  the  delivery  up  of  the  deeds  (?/). 


But  the  principle  has  no  application  to  purely  equitable  claims, 
where  the  legal  estate  is  outstanding,  and  the  beneficial  interest 


Plea  of  pur- 
chase for 

value  not  --  1 1      •  ,  i 

applicable  be-  is  claimed  by  several  adverse  but  equally  mnocent  purchasers 

Smspti-eiy^  for  value  without  notice;  the  court  may  tlien  be  called  upon  to 

equitable.         declare  the  right  to  the  estate  in  question.     In  such  cases  the 

court  necessarily  makes  a  decree  against  some  one   or   more 

purchasers  for  value  ;  and  such  a  decree  will  further  regulate 

the  disposition  of  the  legal  estate  and  the  possession  of  the  title 

deeds,  if  necessary  to  complete  and  enforce  the  equitable  title  {z). 


Assignee  of 
equitable  in- 
terest takes  it 
subject  to 
equities  with- 
out notice. 


The  purchaser  of  a  purely  equitable  interest  jyrimd  facie  takes 
it  subject  to  all  the  equities  chargeable  against  his  vendor  in 
respect  of  it,  though  he  gave  a  valuable  consideration  and  had 
no  notice.  So  far  as  depends  upon  his  purchase,  and  indepen- 
dently of  the  conduct  of  adverse  claimants,  he  can  take  no 
better  title  than  his  vendor  (a).  Thus,  mortgagees  who  took  an 
assignment  of  an  equity  of  redemption  in  the  name  of  a  third 


(0  Williama  v.  Lanihp,  .3  Bro.  C.  C. 
264  ;  ColiiiiK  V.  Archer,  1  Russ.  &  M. 
28-1  ;  Ind,  Coaj/e  cf  Co.  v.  Eninttrson.,  12 
App.  Gas.  300  ;  56  L.  J.  C.  989. 

(?/)  Cohjer  v.  Finch,  19  Beav.  .500  ; 
affd.  5  H.  L.  C.  905  ;  26  L.  J.  C.  65  ; 
Heath  v.  Crealuch,  L.  R.  10  Ch.  22  ;  44 
L.  J.  C.  157. 

(■t)  Basset  v.  Xosiroiihy,  Cas.  t.  Finch, 
102  ;  2  Wh.  &  T.  L.  C.  150.  See  Walwyn 
V.  Lee,  9  Vcs.  24  ;  Joijce  v.  Be  Muleyns, 
2  Jo.  &  Lat.  274. 

(y)  Bead  v.  Egerton,  3  P.  Wms.  280  ; 
mint  V.  Elmes,  2  De  G.  F.  &  J.  578 ;  80 
L.  J.  C.  255  ;  Heath  v.  Creulocli,  L.  R. 


10  Ch.  22  ;  44  L.  J.  C.  157. 

(r)  Phillips  V.  Phillips,  4  De  G.  F. 
&  J.  208  ;  31  L.  J.  C.  321  ;  Newton  v. 
Newton,  L.  R.  4  Ch.  143  ;  38  L.  J.  C. 
145  ;  Carritt  v.  Real  and  Personal 
Advance  Co.,  42  Ch.  D.  263  ;  58  L.  J.  C. 
688.  See  Care  v.  Care,  15  Ch.  D.  639  ; 
49  L.  J.  C.  .505. 

(«.)  Phillijjs  V.  Phillip.%  4  De  G.  F. 
&  J.  208  ;  31  L.  J.  C.  321  ;  Bixon  v. 
Muchlestoii,  L.  R.  8  Ch.  155  ;  42  L.  J.  C. 
213;  Cave  v.  Cave,  15  Ch.  D.  639;  49 
L.  .J.  C.  505.  See  Edgar  v.  Plomley, 
[1900]  A.  C.  431  ;  69  L.J.  P.  C.  95. 
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person,  from  whom  they  ohtained  a  declaration  of  trust  in  their 
favour,  were  held  to  have  priority  over  an  equitable  mortgagee 
from  the  trustee  who  had  deposited  the  assignment  of  the  term 
subject  to  the  mortgage  (/>).  And  an  assignee  without  notice 
from  an  equitable  mortgagee  affected  with  notice  of  a  prior 
charge,  is  equally  bound  by  the  prior  charge  (c).  So  if  he  have 
obtained  the  mortgage  by  a  fraud  entitling  the  mortgagor  to 
have  it  set  aside,  his  assignee  though  without  notice  takes  it 
subject  to  the  equitable  relief  against  the  fraud  {<I). 


§  4.     The  Doctrines  of  Notice. 

Notice  of  prior  claim — notice  before  payment  or  before  conveyance. 

Actual  and  constructive  notice — duty  of  inquiry. 

Notice  of  deeds  belonging  to  the  title  and  their  contents — trusting  to 

representations  as  to  the  deeds — notice  of  possession  of  deeds  by  third 

parties — deeds  suppressed  bj^  fraud  or  accident — informality  or  defect 

in  deeds. 
Constructive  notice  from  the  possession  of  the  land — rights  of  occupants. 
Notice  to  solicitor  or  agent — solicitor  also  solicitor  of  vendor — fraud  of 

solicitor. 
Lis  pendens. 
Crown  debts. 

Judgments — judgment  operates  onl}-  upon  beneficial  interest  of  debtor, 
liegisti-ation  in  Middlesex  and  Yorkshire — notice  prevails  notwithstanding 

registration — registration  under  25  &  26  Vict.  c.  5S. 

A  purchaser  of  real  estate  is  under  no  legal  obligation  to  Notice  of 
investigate  his  vendor's  title ;  while,  on  the  other  hand,  it  is  the  P"^'"  '^^^™- 
duty  of  the  vendor  to  disclose  what  his  title  is.  Nevertheless 
"in  dealing  with  real  property,  as  in  other  matters  of  business, 
regard  is  to  be  had  to  the  usual  course  of  business ;  and  a  inir- 
chaser  who  wilfully  departs  from  it,  in  order  to  avoid  acquiring  a 
knowledge  of  his  vendor's  title,  is  not  allowed  to  derive  any 
advantage  from  his  wilful  ignorance  of  defects  which  would  have 
come  to  his  knowledge  if  he  had  transacted  his  business  in  the 
ordinary  way "  («).  Accordingly  a  vendor  must  disclose  all 
facts  known  to  the  purchaser  prior  to  the  time  when  the  contract 
is  entered  into,  under  peril,  if  the  facts  turn  out  to  be  material, 

(])')   Carritt    v.    Ileal    ami    Personal  21   L.  J.  C.  545.     See   the   cases  cited 

Adcance  Co.,  42  Oh.  D.  263  ;  58  L.  J.  G.  ante,  p.  352  (l). 

688.  (a)  Per  curiam,   Bailey   v.    Barne.t, 

(c)  Ford  V.  White,  K!  Beav.  120.  [1894]  1  Ch.  25  ;  G3  L.  J.  C.  73. 


(rf)   Cockell  V.  Taylor,  15  Beav.  103; 


A   \   '1 


350 


PART  II.      CHAr.  II.     THE    LLMITATIOX   OF   FUTURE   ESTATES. 


Notice  before 
payment,  or 
before  con- 
veyance. 


Actual  and 

constructive 

notice. 

Duty  of  in- 
quiry. 


of  having  the  contract  set  aside  at  the  instance  of  the  latter  (h) ; 
but  a  purchaser  or  incumbrancer  acquiring  any  estate  or  interest 
after  notice  of  a  prior  claim  acquires  such  interest  only  as  he 
knows  his  vendor  can  justly  dispose  of.  He  cannot,  therefore, 
clahu  any  priority  or  protection  by  reason  of  holding  any  legal 
estate  or  advantage ;  but  in  respect  of  such  legal  estate  he  will 
be  in  the  position  of  a  trustee  for  the  prior  claimant  of  whose 
rights  he  had  notice  (c). — Also  any  question  of  fraud  or  negli- 
gence on  the  part  of  the  prior  claimant  relatively  to  himself,  as 
a  ground  of  priority,  would,  in  general,  be  excluded  by  the  fact 
of  his  knowledge  of  the  prior  claim  (</)•  It  becomes  important, 
therefore,  on  the  above  grounds  to  consider  the  doctrines  of 
notice  as  affecting  priority  in  equity. 

Though  a  purchaser  or  incumbrancer  have  no  notice  at  the 
time  of  contracting  for  the  purchase  or  charge,  yet  if  he  receive 
notice  before  payment  of  the  purchase  money  or  consideration, 
notwithstanding  he  have  given  security  for  it,  he  will  take  the 
property  subject  to  the  prior  claim,  and  although  he  has  paid 
the  purchase  money  without  notice,  if  he  receive  notice  before 
taking  the  conveyance,  he  will  be  entitled  to  no  protection  or 
preference  from  the  legal  estate  (c). 

Notice  may  be  actual  as  a  matter  of  fact ;  or  constructive, 
that  is,  which  is  imputed  to  a  person  by  presumption  or  rule  of 
law. 

It  is,  of  course,  open  to  a  purchaser  to  use  greater  diligence 
than  the  law  requires,  and  to  refuse  to  accept  a  title  in  respect 
of  matters  which  he  has  discovered  by  his  diligence,  and  of 
which  he  would  not  have  been  deemed  to  have  notice,  if  he  had 
abstained  from  making  inquiries  (/). 

The  whole  law  on  the  subject  has  been  remodelled  by  sect.  3 
of  the  Conveyancing  Act,  1882,  which  is  retrospective  in  its  opera- 
tion, and  is,  so  far  as  material,  in  the  following  terms  : — "  (1)  A 
purchaser  shall  not  be  prejudicially  affected  by  notice  of  any 


(Jj)  Ciiballero  v.  Ilcitty,  L.  R.  9  Ch. 
417  ;  -13  L.J.  C.  635  ;  Recte  v.  BtyrUhje. 
20  Q.  B.  D.  523  :  57  L.  J.  Q.  B.  26.-,  ; 
Molyneux  v.  liaidrty,  [1903]  2  K.  B. 
487  ;  72  L.  J.  K.  B.  873  ;  GreenliuUjh  v. 
JJrindley,  [1901]  2  Cb.  324  ;  70  L.J.  C. 
740. 

(c)  Le  j\'ere  v.  Le  Kerr,  AmbL  436  ; 
2  \Vh.  &  T.  L.  C.  E(i.  175  and  notes. 
And  see  a7ite,  pp.  Ill,  351. 

((I)  See  ante,  p.  347. 

((>)  Tourrllle  v.  Naiah,  3  P.  AVms. 
.807  ;   Juclison  v.   Howe,  4   Buss.   514  ; 


Allen  v.  Ktdylit.  5  Ha.  272;  affd.  16 
L.  J.  C.  370  ; ' Tddesley  v.  Lodye,  3  Sm. 
i:  G.  543;  BaUey  \.  Barnes.  [1894]  1 
Ch.  43  ;  63  L.  J.  C.  73 ;  Taylor  v. 
London  and  County  Bk.,  [19U1]  2  Ch. 
231  ;  70  L.  J.  C.  477.  See  Sharpe  v. 
Foy,  L.  R.  4  Ch.  35. 

(/)  Life  Int.  and  Bex.  Securities 
Corp.  V.  Ha7id  in  Hand  Fire  and  Life 
Insee..,  [1898]  2  Ch.  230;  67  L.  J.  C. 
548.  See  Be  Cox  and  Xeve's  Cont., 
[1891]  2  Ch.  109  ;  MolyncuxY.  Haictrey, 
[1903]  2  K.  B.  487  ;  72  L.  J.  K.  B.  873. 
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instrument,  fact,  or  thing  unless — (i.)  it  is  within  his  own  know- 
ledge, or  would  have  come  to  his  knowledge,  if  such  inquiries  and 
insjiections  had  been  made  as  ought  reasonably  to  have  been 
made  l)y  him,  or  (ii.)  in  the  same  transaction,  with  respect 
to  which  a  question  of  notice  to  the  purchaser  arises,  it  has 
come  to  the  knowledge  of  his  counsel,  as  such,  or  of  his  solicitor 
or  other  agent  as  such,  or  would  have  come  to  the  knowledge  of 
his  solicitor  or  other  agent  as  such,  if  such  iiKpiiries  and  inspec- 
tions had  been  made  as  ought  reasonably  to  have  been  made  by 
the  solicitor  or  other  agent.  (2)  This  section  shall  not  exempt 
any  purchaser  from  any  liability  under,  or  any  obligation  to 
perform  or  observe,  any  covenant,  condition,  provision  or  restric- 
tion contained  in  any  instrument  under  which  his  title  is  derived, 
mediately  or  immediately ;  and  such  liability  or  obligation  may 
be  enforced  in  the  same  manner,  and  to  the  same  extent,  as  if 
this  section  had  not  been  enacted.  (3)  A  purchaser  shall  not  by 
reason  of  anything  in  this  section  be  affected  by  notice  in  any 
case  wdiere  he  would  not  have  been  affected  if  this  section  had 
not  been  enacted."  And  by  sect.  2  of  the  Conveyancing  Act,  1881 , 
the  word  "purchaser"  includes  "a  lessee  or  mortgagee,  and  an 
intending  purchaser,  lessee,  or  mortgagee,  or  other  person,  who, 
for  valuable  consideration,  takes  or  deals  for  any  property  ";  and 
the  word  "property"  itself  includes  "real  .  .  .  property,  and 
any  estate  or  interest  in  any  propert}',  real  or  personal."  It  is 
generally  recognised  that  sect.  3  of  the  Conveyancing  Act,  1882, 
effects  several  important  modifications  in  the  law,  and  the  cases 
decided  prior  to  the  statute  must  be  read  with  caution  (,'/). 

The  duty  of  a  purchaser  to  investigate  the  title  and  verify  it  Notice  of 
with  the  title  deeds  has  been  before  adverted  to,  and  the  vendor  their^contcnts. 
must  in  all  cases  perform  this  duty,  although  he  may  not  be 
entitled  to  have  the  documents  of  title  handed  over  to  him  on 
completion (/i).  The  minimum  period  for  which  a  title  must  be 
shown  is  forty  years,  and  if  the  purchaser  fails  to  insist  upon 
this  legal  right  or  precludes  himself  by  contract  from  insisting 
upon  it,  he  is  fixed  with  notice  of  all  those  matters  which  would 

(g)  See  Mr  CVmim,  31   Cli.  D.  671  :  Iv.  J.  C.  3S1  ;    ct  per  eundem,    ^Vest  v. 

55  L.  J.  C.  662  ;  Baileii  v.  Burner,  63  Keid,  2  Ha.  249  ;  12  L.  J.  C.  245. 
L.  J.  C.  73;  [181)4]  1  Ch.25;  Uc  M  kite  (/<)  Olher   v.  Uinton,    [1899J    2  Ch. 

and  Smith\t  Cant.,  [181)6]  I  Ch.  637  ;  65  264  ;  68  L.  J.  C.  583  ;  Bcnclck  Jf-  Co.  v. 

L.  J.  C.  481  ;    lie    Valletort    Sanltanj  Price,    [iyu5]    1    Ch.  682  ;  74  L.  J.   C. 

Steam,  Laundry,  [1903]   2  Ch.  654  ;  72  249.     Tliis  rule  is  moditied  where  there 

L.  J.  C.  674.     i'or  the  older  law,  see  7>cr  is   a   Registiy   of   deeds,    Aijra   Jih.  v. 

Wigrani,  V.-C,  Jones  v.  Smith,  1  Hare,  Burn/,  L.  K.  7  11.  L.  135. 
43 ;  11  L.  J.  C.  83  ;  a£Ed.  1  Ph.  244  ;  12 
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Trusting  to 
representa- 
tions as  to 
deeds. 


Notice  that 
deeds  are  in 
hands  of  third 
party. 


Deeds  sup- 
pressed by 
fraud  or  acci- 
dent. 


have  appeared  if  a  proper  investigation  of  title  had  taken 
place  (i). 

But  if  he  make  a  proper  inquiry,  and  a  reasonable  account  be 
given  respecting  the  deeds,  which  he  honestly  relies  upon,  he  is 
affected  only  with  such  notice  as  he  in  fact  obtains  (A-) .  And 
accordingly  where  a  party  has  notice  of  a  deed  which  does  not 
necessarily — which  may  or  may  not — affect  .the  property,  and  is 
told  that  it  does  not  affect  it  but  relates  to  some  other  property,, 
and  the  party  believes  the  representation  to  be  true,  he  is  not  fixed 
with  notice  of  the  contents  of  the  instrument  (/).  And  where  the 
managing  director  of  a  company  deposited  title  deeds  relating  to 
land  over  which  the  company  had  created  a  floating  security  by 
way  of  debentures,  the  mortgagee  by  deposit  was  held  to  have 
priority  over  the  debenture  holders,  notwithstanding  at  the  time 
when  his  security  was  created,  he  was  also  depositee  of  debentures 
to  secure  another  mortgage  debt  created  by  a  third  party  {m). 

Notice  of  title  deeds  being  at  the  bankers'  of  the  owner,  with- 
out any  inquiry  being  made  thereupon,  was  held  to  operate  as 
constructive  notice  of  a  charge  the  bankers  had  upon  them  for 
advances  (»).— But  notice  of  the  deeds  being  in  the  custody  of 
the  solicitor  of  the  owner  was  held  to  be  no  notice  of  a  charge 
by  the  solicitor,  (beyond  his  ordinary  professional  lien,)  because 
it  is  an  ordinary  course  for  a  solicitor  to  have  the  custody  of  his 
client's  deeds  (o). 

A  purchaser  may  rely  on  deeds  necessary  to  support  his  legal 
title,  of  which  he  had  no  notice,  actual  or  constructive,  at  the 
time  of  acquiring  it,  without  being  aii'ected  with  the  trusts  or 
equities  shown  in  the  deeds;  as  where  such  deeds  have  been 
suppressed  by  accident  or  design  at  the  time  of  the  purchase, 
and  an  apparently  good  title  shown  without  them. — Thus,  a 
mortgagor  having  borrowed  trust  money  by  a  mortgage  deed 
expressly  noticing  the  trust,  took  a  re-conveyance  without  paying 
off'  the  cestui  que  trust,  and  afterwards  by  suppressing  the  mort- 
gage and  re-conveyance  showed  a  good  title  to  a  purchaser 
and   sold   and   conveyed  to  him   the   estate ;    it  was   held  that 


(/)  Jie  Cox  and  Xere's  Cunt.,  [1891] 
2  Ch.  109;  lie  iM.shet  and  Putfs  Cunt.. 
[1906]  1  Ch.  88t;;  75  L.J.  C.  liS.  See 
I'atnian  v.  Ilurland,  17  Ch.  1).  353;  50 
L.  J.  C.  G42. 

(A-.)  June.^  V.  Smith.  1  Hare,  13;  11 
L.  J.  C.  83 ;  affd.  1  Phill.  244  ;  12 
L.  J.  C.  381  ;  Hewitt  v.  Louseniurc,  9 
Hare,  449  ;  21  L.  J.  C.  69  ;  Espin  v. 
Penibertun,  3  De  G.  &  J.  554  ;  28  L.  J.  C. 
311  ;  Itatcliffe  v.  JJurnard,  L.  K.  6 
Ch.    652  ;   40  L.   J.   C.  777  :    Dixun  v. 


Jlucklrston,  L.  It.  8  Ch.  IGl  ;  42  L.  J.  C. 
210. 

(0  June.^  V.  Smith,  1  Ha.  43  ;  11 
L.  J.  C.  83  ;  affd.  1  i'h.  244  ;  12  L.  J.  C. 
381. 

(w)  lie  Valleturt  Sanitary  Steam 
Laundry  Co.,  [1903]  2  Ch.  654;  72 
L.  J.  C.  674. 

(h)  Ma.rjichl  V.  Burtun,  L.  K.  17  Eq. 
15  ;  43  L.  J.  C.  46. 

ip)  Bozon  V.  William.^,  3  Y.  i:  J.  150. 
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the  purchaser  was  entitled  to  retain  the  legal  estate  against 
the  cestui  que  trust,  notwithstanding  the  mortgage  and  re-convey- 
ance were  necessary  steps  in  his  title  ( j)). 

An  informality  or  defect  in  a  deed,  as  the  absence  of  the  usual  Informality 

,  , ,  .    ,  •  .  or  defect  in 

receipt  lor  the  purchase  money,  or  the  receipt  appearing  in  an  jg^^, 
unusual  form  or  place,  was  thought  sufficient  in  one  case  to  put 
a  party  upon  inquiry,  and  to  fix  him  with  notice  of  the  title  of  a 
third  party  (q),  but  the  tendency  of  more  recent  decisions  has 
been  to  restrict  rather  than  enlarge  the  cases  in  which  a  party 
has  l)een  fixed  with  constructive  notice (r).  A  person  is  aftected 
with  notice  of  all  circumstances  apparent  upon  the  deeds  which 
a  solicitor,  if  employed  by  him,  would  have  discovered  on  his 
behalf;  he  cannot  avoid  such  notice  by  not  having  used  the 
ordinary  caution  of  employing  a  solicitor  to  protect  his  interest (s). 

Where  a  person  other  than  the  vendor  is   in    possession  of  Constructive 
land,  the  purchaser  is  bound  to  inquire  of  the  occupant  what  his  putedfrom 

rjfdits  mav  be  ;  but  where  the  land  is  vacant,  he  is  not  bound  to  the  possession 

<=>  J         '  of  tne  land, 

make  a  similar  in(|uiry  of  the  former  occupant ;  and  accordmg  as 

the  duty  to  inquire  does  or  does  not  exist,  so  are  the  rights  of 

third  parties  available  against  the  purchaser  (0-     So  where  the 

tenants  in  possession  paid  their  rents  to  an  estate  agent  who 

received  it  on  behalf  of  the  freeholder,  a  mortgagee  was  not  fixed 

with  constructive  notice  of  the  freeholder's  title  to  impeach   a 

conveyance  of  the  land  (^O-     But  the  purchaser  has  no  notice  of 

those  matters  which  a  tenant  would  have  suppressed  (.r). 

This  constructive  notice  extends  to  any  contract  or  equity  of  JjjJ^^^^fg 

the   tenant  in  possession  affecting  the  title,   which  the  tenant 

would  be  presumed  to  communicate  to  an  intending  purchaser  in 

answer  to  inquiries ;  as  a  covenant  or  agreement  to  renew  his 

lease,  or  a  contract  to  sell  to  the  tenant  (?/). — So  with  terms  of 

the  tenancy  concerning  valuations  to   an  outgoing  tenant  (~~). — 

And  where  land  was  occupied  under  an  agreement  that  it  should 

be  partnersliip  property,  and  one  of  the  partners  subsequently 

(yO  Pilch,')-  V.  naicUn.s,  L.  R.  7  Ch.  282  ;  Miles  v.  LaiKjley,  1  Russ.  &  M.  39  ; 

25'J  ;  41  L.  J.  C.  485.  2  Russ.  &  M.  (!26  ;  Jidiley  v.  llichurd- 

(/j)  Keniirdij  v.  (frecti,  3  M.  &  K.  699.  >son,  9   Ha.   784  ;   Trinidad   Asphalt  Co. 

As  to  the  effect  of  signing  a  receipt  for  v.  Corijal,   [1896]  A.  C.  r)87  ;  65  L.  J. 

the  purchase  nionev,  see  ante,  p.  iJ49.  P.  C.  lOU. 

(/•)  Jluntrr  v.    \Valters,  L.   R.  7   Ch.  («)  Hunt  v.  Luck,  [1902]   1  Ch.  428  ; 

75  ;  Ciirnft  v.  Itral  and  Personal  Advce.  71  L.  J.  C.  239. 

Co.,  42  Ch.  D.  263  :  58  L.  J.  C.  688.  (.i-)   Carter   v.  W'illiuins,   L.   R.  9  Eq. 

(s)  Kennrdij  v.  Green,  3  M.  i:  K.  699  ;  678  ;  39  L.  J.  C.  560. 

Oliver  V.  J/intun,  [1899 J  2  Ch.  264  ;  GS  (y)  Daniels  v.  JJavison,  16  Ves.  249  : 

L.  J.  C.  583.  17  Vus.  433. 

(0  Daniels  v.  Davison,  16  Ves.  249  ;  (r)  Phillips  v.  ^^lller,  43  L.  J.  C.  P. 

17  Ves.-  433  ;  Allen  v.  Anthony,  1  Mer.  74  ;  L.  R.  9  C.  P.  196. 
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mortgaged  his  estate  in  the  land  to  a  2)erson  who  had  notice  that 
it  was  occupied  b}'  the  firm  for  partnership  purposes  ;  creditors 
of  the  partnership  were  given  priority  over  the  mortgagee,  even  in 
respect  of  debts  incurred  subsequently  to  the  mortgage  (a). 

But  if  the  tenant  has  in  fact  no  right  enforceable  in  the  courts, 
it  is  immaterial  that  the  conveyance  to  the  purchaser  is  expressed 
to  be  subject  to  his  alleged  rights  {h). 


'iiiolice  to 
solicitor  or 
■agent. 


Fraud, 


Solicitor  act- 
ing for  several 
parties. 


A  principal  is  fixed  with  notice  of  facts  coming  to  the  know- 
ledge or  notice  of  his  agent,  whether  counsel  or  solicitor ;  this 
has  sometimes  been  called  constructive  notice,  but  it  is  more 
correct  to  regard  the  agent  as  the  alter  c<jo  of  the  principal  wdio 
is  fixed  with  actual  or  constructive  notice  according  as  his  agent 
has  actual  or  constructive  notice  (c).  Where  there  is  fraud 
which  the  agent  of  the  party  would  conceal,  the  principal  will 
not  be  fixed  with  notice  {d) ;  so,  too,  where  the  agent  expressed 
his  intention  of  suppressing  the  information  which  he  acquired 
notice  was  excluded  (e).  By  sect.  3  of  the  Conveyancing  Act, 
1882,  to  bind  the  principal,  the  notice  must  be  obtained  by  the 
agent  in  a  transaction  in  which  the  question  of  notice  arises. 
This  restores  the  older  law  and  overrides  the  cases  which  had 
extended  the  doctrine,  so  as  to  bind  the  principal  where  his 
agent  had  been  previously  employed  in  a  transaction  concerning 
the  same  property  (/'). 

"Where  the  solicitor  for  a  purchaser  or  mortgagee  was  also  the 
solicitor  of  the  vendor  or  mortgagor  in  the  matter  of  the  jDur- 
chase  or  mortgage,  there  would  formerly  have  been  imputed  to 
the  purchaser  or  mortgagee  notice  of  all  those  matters  which 
the  solicitor  acquired  as  solicitor  for  the  vendor  or  mortgagor, 
including  notice  of  prior  dealings  with  the  property  by  the 
vendor  or  mortgagor  through  the  same  solicitor.  But  this  rule 
has  been  modified  by  sect.  3  of  the  Conveyancing  Act,  1882  (r/). 

"Where  tiie  mortgagor  is  himself  a  solicitor  and  prej^ares  the 


(«)  Cin-uHder  v.  Bulteel,  L.  R.  9  Ch. 
79 ;  48  L.  J.  C.  370. 

{h)  Liifhin  V.  Aiinn,  13  Ves.  170; 
Smitk  V.'  WicUalie,  3  C.  P.  D,  10  ;  47 
L.  J.  C.  P.  282.  See  Fvazer  v.  Jones, 
5  Hare,  47.5  ;  affd.  17  L.  J.  C.  353. 

(f)  Exp'ui  V.  Peiiihertuii,  3  De  G.  ik  J. 
o44;  28  L.  J.  C.  311;  Bmdlvij  v. 
mcheH,  9  Ch.  D.  189  ;  47  L.  J.  C.  811  ; 
Berwick  c^  Co.  v.  PricL',  [19U5]  1  Ch. 
G32  ;   74  L.  J.  C.  249. 

(<Z)  Kennedy  v.  Green,  3  M.  &  K.  099  ; 
Afterhnrij  v.  Wallit;,  8  De  G.  M.  &  G. 
454  ;  25  L.  J.  C.  792  ;  Holland  v.  Hart, 
L.  K.  6  Ch.  678  ;  30  L.  J.  C.  345  :   Cute 


V.  Care,  15  Ch.  1).  639  ;  49  L.  J.  C.  505. 
See  Batenian  v.  Hunt,  [1904]  2  Ch. 
530  :  73  L.  J.  K.  B.  782. 

(e)  Slmvpe  v.  Foij,  L.  R.  4  Ch.  35. 
See  Hooper  v.  Coohe,  25  L.  J.  C.  467. 

(/)  Lowther  v.  Carleton.  Cas.  t.  Talb. 
186  ;  Wovdtij  V.  Scarhoronqh  [Earl),  3 
Atk.  292  :  lie  Comitis,  31  Ch.  D.  671  ; 
55  L.  J.  C.  662,  See  Thome  v.  Heard, 
[1895]  A.  C,  495  ;  64  L.  J.  C.  652. 

((7)  Hurgreares  v.  BotlnceU,  1  Keen, 
154;  Fuller  v.  Beneti,  2  Hare,  394; 
12  L.  J.  C.  355  ;  Itulland  v.  Hart,  L,  R. 
6  Ch.  678  ;  40  L.  J.  C.  345.  See  ante, 
\).  356. 
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mortgage  deed,  tbougli  the  mortgagee  employ  no  other  soHcitor, 
the  relation  does  not  necessarily  arise  so  as  to  fix  the  mort- 
gagee with  constructive  notice ;  but  some  consent  must  be 
proved  on  the  part  of  the  mortgagee  that  the  mortgagor  should 
act  as  bis  solicitor  (//). 

A  Us  jx'inh'iis  or  suit  relating  to  land  (including  leaseholds) 
affects  a  i^urcbaser  pendente  lite,  and  his  title  is,  in  general, 
s  ibject  to  the  result  of  the  litigation, — in  accordance  with  the 
maxim,  pendente  lite  niJiil  innoretnr  (i).  The  doctrine  of  lis 
pendens  does  not  apply  to  personal  propert}^  except  leaseholds 
and  perhaps  money  in  court  (Ic). 

The  effect  of  a  lis  pendens  upon  a  purchaser  extends  only  to 
the  rights  in  question  in  the  suit,  which  require  to  be  ascertained  ; 
it  does  not  apply  to  other  rights,  though  apparent  upon  the 
l)roceedings  in  the  suit ;  as  the  equity  of  a  defendant  against 
a  co-defendant  which  is  not  required  to  be  adjudicated  upon  for 
the  purposes  of  the  suit  (/). 

K  Us  pendens  iiwdi  its  consequent  operating  effect  upon  a  pur- 
chaser pendente  lite  ceases  upon  judgment  or  decree,  although 
the  judgment  remain  to  be  carried  into  execution  {ni). 

The  Judgments  Act,  1839,  s.  7,  has  enacted  that  no  Us  pendens 
shall  bind  a  purchaser  or  mortgagee  without  express  notice 
thereof,  unless  and  until  it  has  been  registered  (»)•  The  regis- 
tration of  a  suit  or  other  process  as  a  lis  pendens  may  be  vacated 
under  the  provisions  of  sect.  2  of  the  Lis  Pendens  Act,  1867. 


Mortgagor 

himself 

solicitor. 


Lis  j)e/idens. 


Extends  to 
rights  in  qiies- 
tioa  in  suit. 


Effect  ceases 
upon  judg- 
ment or 
decree. 

Registration 
of  lis  i)eii(hm. 


Debts  to  the  Crown  by  record  and  specialty  and  from  account-  Crown  debts, 
ants  to  the  Crown  are  made  a  charge  upon  the  real  estate,  legal 
and  equitable,  of  the  debtors  by  various  statutes  ;  and  they 
take  priority  over  a  purchaser  without  notice ;  but  they  must 
be  registered  according  to  statute,  otherwise  a  purchaser  even 
with  notice  cannot  be  charged  with  them  (o). 

It  is  beyond  the  scope  of  the  present  work  to  refer  in  detail  to  J»dgments. 
the  various  statutes  which  created  a  charge  for  the  judgment 


(A)  Exp'in  V.  Pemherton,  4  Drew.  333  ; 
3  De  G.  i:  J.  .->.-,4  ;  28  L.  J.  C.  311. 

(/■)  Whichexter  {lip.)  v.  Puyne,  11 
Yes.  19i  ;  ]}eUam)j  v.  Sabine,  1  De  G. 
&  J.  566  ;  26  L.  J.  C.  71)7.  See  Wi/utt 
V.  Harwell,  19  Ves.  43.")  ;  lladleij  v. 
London  Bit.  of  Scotland,  3  De  G.  J.  &  S. 
63:  London  and  Count ij  Bit.  y.  Lewis, 
21  Ch.  D.  4'.l(). 

(/O  U'iyraiH  V.  Buckley,  [181)4]  3 
Ch.  483  ;  (53  L.  J.  C.  689. 

(/)  Bellamij  v.  Sabine,   1  De  G.  ct  J. 


.*)66  ;  26  L.  J.  C.  797  ;  Ti/ler  v.  'J'honia.<, 
2:>  Beiv.  47  ;  Bull  v./luicltens,  32  Beav. 
61.").  See  Scliojicld  v.  Solomon,  51 
L.J.  0.  1101. 

(«/)  M'orsley  v.  Scarborough  {Earl). 
3  Atk.  392  ;  Kin~<!man  v.  Kiiwniait,  1 
lluss.  ct  M.  617.  See  Bern/  v.  Gibbons, 
L.  R.  8  Ch.  747  ;  42  L.  J.  C.  89. 

(/t)  E.V  p.  TItornton,  L.  R.  2  Ch.  171  ; 
36  L.  J.  C.  190. 

(())  Land  Charges  Act,  1900,  s.  2  ; 
Carson,  Real  Trop.  Stats,  p.  oil. 
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Judgment 
operates  only 
upon  the 
beneficial 
interest. 


Registration 

in  Middlesex. 


Notice  pi'e- 
vails  notwith- 
standing 
registration. 


Effect  of 
registration  as 
notice. 


debt  upon  the  judgment  debtor's  land  in  favour  of  his  judgment 
creditor.  Every  writ  or  order  affecting  hind  (which  expression 
includes  incorporeal  hereditaments)  and  every  delivery  in 
execution  or  other  proceeding  taken  in  pursuance  of  any  such 
writ  or  order,  or  in  obedience  thereto,  is  void  against  a  pur- 
chaser for  value  of  the  land,  unless  the  writ  or  order  is  for  the 
time  being  registered  in  pursuance  of  the  Act ;  with  a  saving  of 
the  rights  of  a  person  who  has  registered  his  action  as  a  lis 
jtciideiis  {})). 

An  execution  creditor— and  the  Crown  has  no  higher  preroga- 
tive right — can  only  take  in  execution  the  beneficial  interest  of 
the  debtor,  and  is  subject  to  all  prior  equitable  charges  and 
interests  created  by  him ;  nor  can  the  judgment  creditor  claim 
any  protection  or  priority  against  prior  claims  by  reason  of 
acquiring  the  legal  estate  by  execution  or  otherwise  (q). 

By  the  Middlesex  Eegistry  Act,  a  deed  or  conveyance  is  to  be 
adjudged  fraudulent  and  void  against  any  subsequent  purchaser 
or  mortgagee  for  valuable  consideration,  unless  registered  accord- 
ing to  the  Act  before  the  registering  of  the  deed  or  conveyance 
under  which  such  subsequent  purchaser  or  mortgagee  shall 
claim  (r). 

Equitable  charges  created  by  mere  agreement  are  within  the 
Acts  and  require  to  be  registered ;  as  an  agreement  to  execute  a 
mortgage,  or  to  make  a  deposit  of  title  deeds  (s). — So,  a  further 
charge  upon  a  registered  mortgage  must  be  registered,  or  it  will 
lose  priority  over  a  subsequent  registered  charge  (t). 

The  equitable  doctrine  of  notice  prevails  notwithstanding  these 
Acts ;  and  a  purchaser  with  notice  of  a  prior  claim  is  charged 
with  it  in  equity  notwithstanding  he  has  obtained  priority  of 
registration  (u). — A  purchaser  without  notice  may  after  notice 
obtain  priority  b}'  prior  registration  (x). 

Registration  under  these  Acts  is  not  alone  notice ;  a  purchaser 
is  not  bound  to  search  the  register,  and  negligence  is  not  imputed 


(/;)  Lands  Charges  Registration  and 
Searches  Act,  188^,  ss.  5,  6  ;  Carson, 
Real  Prop.  Stats.  503  et  seq. 

(y)  Jie-r  v.  l^mnderson,  Wightw.  ;"()  ; 
He.1-  V.  Topping,  McCl.  &  Y.  o-l-l  ; 
Cttxperd  V.  Att-Gen.,  6  Price,  411  ; 
Wliiticorth  V.  Gaufpiiii,  1  Phil.  728  ;  13 
L.  J.  C.  288  ;  JJeacan  v.  Oxford  {Earl), 
6  D.  M.  &  G.  507  ;  25  L.  J.  C.  299  ; 
7w//e  V.  McDowell,  9  H.  L.  Cas.  (519  ; 
Jiaddey  v.  Comulidated  Bk.,  38  Ch.  D. 
238  ;  57  L.  J.  C.  iGS.  As  to  the  effect 
of  a  judgment  upon  powers,  see  ante, 
p.  277. 


(/•)  7  Anne,  c.  20.  As  to  the  Registry 
of  the  Bedford  Level  see  15  Ch.  II.  c.  17; 
it  applies  only  for  the  purposes  of  the 
Act:  W'dUs  V.  Brown,  10  Sim.  127; 
8  L.  J.  C.  321. 

(.s)  iXeve  V.  Pennell,  2  H.  &  M.  170  ; 
33  L.  J.  C.  19  ;  Be  Wright's  Mortgage 
Trust,  L.  R.  16  Eq.  41  ;  43  L.  J.  C.  66. 

(/)  Credland  v.  Potter,  L.  R.  10  Ch. 
8  ;  44  L.  J.  C.  169. 

(?<)  Le  A'cve  v.  Lc  Xere,  Ambl.  436; 
3  Atk.  646 ;  2  Wh.  &  T.  L.  C.  Eq.  175. 

(,*•)  Ehey  v.  Lutyem,  8  Hare,  159. 
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for  omitting  to  search ;  and  if  ho  do  search,  he  will  only  be  pre- 
sunied  to  be  acquainted  with  the  contents  of  the  register  during 
the  period  for  which  he  searched  (/y). 

These  principles  applied  to  lands  in  Yorkshire,  until  the  pass-  Registration 
ing  of  the  Yorkshire  Registries  Act,  188-1,  which  makes  the 
registration  of  an  instrument  actual  notice  of  the  instrument, 
and  of  the  fact  of  registration,  and  fixes  priority  according  to  the 
date  of  registration  in  spite  of  actual  or  constructive  notice  of  an 
imregistered  document,  with  a  slight  modification  in  the  case  of 
wills  {z). 

The  Transfer  of  Land  Acts,  1862,  1875,  and  1897,  established  Registry  of 
registries  of  title  to  land  and  made  provision  that  a  purchaser 
should  not  be  affected  by  unregistered  dealings  or  equities  (a). 
Where  these  statutes  are  in  force  in  Middlesex  or  Yorkshire,  the 
foregoing  statutory'  provisions  regarding  the  registration  of  deeds 
are  superseded  (h). 

In  the  case  of  any  fraudulent  statement  or  representation  or  Effect  of 
concealment  in  obtaining  registration  the  Transfer  of  Land  Act,  obtainin,' 
1862,  provides  that  "  The  act  or  thing  done  or  obtained  by  means  registration, 
of  such  fraud  or  falsehood  shall  be  null  and  void  to  all  intents 
and  purposes,  except  as  against  a  purchaser  for  valuable  con- 
sideration without  notice"  (sect.   105).      In   the   case   of   land 
registered   under   the   Transfer   of  Land  Acts,  1875  and  1897, 
provision  is  made  for  the  compensation  of  parties  defrauded  (c). 

(?/)  MorecocJi  v.  Dlrlt'ins,  Ambl.  GTS  ;  (r/)  2.5  &  26  Vict.  c.  53,  s.  74  ;  H8i:3!> 

Ilodij-son  V.  Dean,  2  .Sim.  c<:  S.  221  :  Ford  Vict.  c.  87,  s.  83,  as  amended  by  (K»  k.  fil 

v.  White.  16  Beav.  120  :  lie  llmsel  Iload  Vict.  c.  65,  Scbed.  1. ;  38  i:  39  Vict.  c.  87. 

Purchase,  L.  K.  12  Eq.  78  :  40  L.  J.  C.  s.  126. 

673.  (J>)  25  &  26  Vict.  c.  53,  s.  104  ;  38   .V: 

(z)  See  Jones  v.  Barlter.  [1909]  1  Ch.  3!»  Vict.  c.  65,  s.  127. 

321  ;  78  L.  J.  C.  167.  (O  60  &  61  Vict.  c.  65,  s.  7. 
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v}  5.     Tacking  and  Consolidating  Mortgages  :  Marshalling. 

The  doctrine  of  tacking. 

Eight  of  mortgagee  to  tack  a  further  charjic  against  mesne  incumbrancers 

— not  allowed  after  notice — tacking  against  surety — further  charge 

must  be  proved  by  writing. 
Right  of  assignee  of  mortgage  to  tack  a  furtlier  charge — assignment  after 

notice — pending  suit— notice  to  first  mortgagee. 
Mortgage  after  satisfaction  gives  no   priority — assignee   of  mortgage  in 

same  position  as  mortgagee. 
Mortgagor  can  give  no  priority  amongst  equitable  charges  by  subseciuent 

transfer  of  legal  estate — where  legal  estate  outstanding  charges  rank 

in  priority  of  time. 
Statute    against    clandestine    mortgages  —  fraudulent     concealment     of 

incumbrance. 
Debts  not  charged  cannot  be  tacked  against  mortgagor — may  be  tacked 

against   heir   or   devisee — not   against   creditoi'S — tacking    judgment 

debts. 
Consolidation  of  mortgages — bj^  assignee  of  mortgage — against  purchaser 

or  mortgagee  of  equity  of  redemption. 
The  doctrine  of  marshalling — marshalling  securities  in  favour  of  second 

mortgagee — marshalling  assets  in  favour  of  creditors — in  favour  of 

legatees. 


Doctrine  of 
tacking 
founded  on 
the  protection 
of  the  legal 
estate. 


Some  equitable  doctrines  regulating  the  priority  of  estates  and 
interests  in  land  remain  to  be  noticed  in  this  sub-section,  namely, 
the  doctrines  of  tacking  and  consolidating  mortgages,  and  the 
doctrine  of  marshalling. 

Upon  the  principle  of  equity,  that  a  purchaser  for  value  with- 
out notice  acquiring  the  legal  estate  could  not  be  deprived  of  it 
at  the  suit  of  a  prior  claimant  merely  upon  tbe  ground  of  priority 
in  time  of  acquisition,  was  founded  the  doctrine  of  tacking 
mortgages  and  charges  (a). 


Eightofmort-  By  the  doctrine  of  tacking  a  mortgagee  of  the  legal  estate 
gagee  of  ieg;;d  jj^aking  a  further  advance  or  acquiring  a  further  charge  upon  the 
fm-ther  Same   security,   without   notice  of  any    intermediate  charge,  is 

advance.  entitled  to  tack  or  add  the  further  advance  or  charge  to  his 

orii^inal  debt,  and  to  hold  the  legal  estate  as  against  intermediate 

incumbrancers  until  he  be  satisfied  in  full  (b). 


(a)  2  Coote.  Mortgages,  1240.  See 
Powtll  V.  Broflhtird,  [liJol]  2  Ch.  IGO  ; 
70  L.  J.  C.  587.  The  right  was  tem- 
porarily in  abeyance,  see  a/itr,  \k  351. 

Qb')  Brace  v.  Maiihomugh  (^Duchesx), 
2  P.  Wms.  491,  494  ;  linker  v.  Harris, 
1 1  Yes.  397  ;  Wyllie  v.  Pollen,  3  De  G. 
J.  &  S.  596  ;  32  L.  J.  C.  782.  See  LUnfd 
V.  Attwoud,  3  De  G.  &  J.  G14  ;  29  L.  ,J.'C. 
97.  "A  party  claiming  to  tack  must, 
us  against  the  party  against  whom  the 


tack  is  to  operate,  have  advanced  his 
money  upon  the  credit  of  the  land  ; 
2dly,  He  must,  except  as  to  time  have 
an  equal  equity  ;  and  3dly,  which 
follows  from  the  last,  he  must  have 
advanced  his  money  without  notice  of 
the  other's  claim."  Per  Cottenham, 
L.  C,  in  Laceij  v.  Ijigle,  2  Ph.  413. 
And  see  the  doctrine  explained  in  Liver- 
jioul  Marine  Credit  Co.  v.  Wilson,  L.  K. 
7  Ch.  507  ;  41  L.  J.  C.  798. 
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But  the    legal    mortgagee    is    not    entitled    to    tack   further  Tacking  not 
advances  as  against  an  intermediate  mortgage  or  charge  of  which  noUce— ^  ^^^ 
he  had  notice  at  the  time  of  making  the  advances.     Nor  does  he  though  mort- 
hecome  entitled  to  do  so  hy  reason  of  his  mortgage  deed  heing  To  further 
exjjressly  made  to  extend  to  further  advances  ;  and  although  the  ^^^^'^"ces. 
subsequent  mortgagee  had  notice  that  it  so  extended  (c).    Where 
the  subsequent  mortgage  was  expressly  made   "  subject  to  the 
security  already  given,"  which  extended  to   further  advances,  it 
was  held  that  further  advances  with  notice  could  not  be  tacked 
against  it  (d). 

A   mortgagee  cannot,    in  general,  tack  a  further  charge  as  liight  to  tack 
against  a  surety  for  the  mortgagor ;  for  a  surety  is  entitled  to  suretyTov 
the  benefit  of  all  the  securities  unimpaired,  in  the  event  of  being  mortgage 
compelled  to  pay  the  debt,   and  cannot  be  prejudiced  by  any 
subsequent  transaction  between  the  creditor  and  the  principal 
debtor  (e). 

Further  advances   made   upon  the   security  of  a  prior  legal  Further 
mortgage    cannot    be    charged    by   a    mere    verbal    agreement  be^jrovS'^bv 
without  the  evidence  in  writing  required  to  satisfy  the  Statute  of  writing. 
Frauds  (/). 

In  extension  of  the  same  doctrine,  a  third  mortgagee  who  has  Right  of 
advanced  his  money  upon  the  same  security  without  notice  of  a  '^■'^^'n^ee  of 

-^       >-  -J  mortgage  to 

second  mortgage  or  charge,  upon  subsequently  taking  an  assign-  tack, 
ment  of  the  original  legal  mortgage  may,  tack  as  against  the 
second  mortgagee,  where  he  took  the  assignment  of  the  jfirst 
mortgage  after  notice  of  the  intermediate  charge ;  provided  he 
was  not  affected  with  notice  at  the  time  of  taking  his  own  mort- 
gage {[i). — The  third  mortgagee,  may  buy  in  the  first  legal 
mortgage  pending  a  suit  by  the  second  incumbrancer  to  realise 
his  security,  for  the  Us  j^endens  has  no  further  effect  than  notice  ; 
but  he  cannot  do  so  after  a  decree  made,  for  there  is  then  a 
judgment  for  the  creditors  that  they  shall  be  paid  according  to 
their  priorities  (/<), 

It  is  immaterial  to  the  right  of  the  third  mortgagee  that  the  Notice  to  first 
first  mortgagee  have  notice  of  the  intermediate  charge  at  the  time  "j^Sdai!^ 

(c)  Shdio  V.  Neale,  0  H.  L.  C.  581  ;  (e)  Forhe.s  v  Jachson,  19  Cli.  1).  615  ; 

27  L.J.  C.  iU;  Hopldnson  v.  Ihdt,  'J  51  L.J.  C.  61)0.    See  Mc/iolu.f  v.  Bidlri/. 

H.  L.  C.  514  :  34  L.  J.  C.  4(58  ;   West  v.  [1904]  1  Ch.  192  ;  73  L.J.  C.  145. 

Wi/liams,  [1899]  1  tli.  132  ;  68  L.  J.C.  (/)  Fx  p.  Hooper,  19  Yes.   477;    1 

127.  Mer.  7. 

((I)  Moizies  V.  Liff/itfoot,L.B..l\  Eq.  (-/)  Mar.sh   v.  Zee,  2    Vent.  337;    1 

459  ;  40  L.  J.  C.  561.     But  it  was  tliere  Ch.'  Ca.  162  ;  2  \Vh.  &  T.  L.  C.  Eq.  107. 

said  that  the  second    mortgage   might  (//)  Marah   \.  Lee,  2    Vent.   337  ;    1 

by  sufficiently  explicit  terms  be  made  Ch.  Ca.  162  ;  2  Wh.  &  T.  L.  C.  Eq.  107  ; 

subject  to  further  advances  to  be  made  Jiristol  (E(irl)  v.  Ilungerford,  2  Vern. 

on  the  first  mortgage.  524.     See  Ex  p.  Knott,  11  Ves.  609. 
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of  transferring  his  mortgage.  For  he  holds  the  legal  estate  in 
his  own  right,  as  security  for  the  debt,  and  ma}^  therefore, 
transfer  it  to  whom  he  pleases,  subject  only  to  the  equity  of 
redemption ;  nor  can  his  rights  be  restrained  by  a  mere  notice  of 
other  claims ;  and  there  is  no  equity  to  redeem  the  property  in 
the  hands  of  the  transferee,  without  paying  off  all  the  advances 
he  may  have  made  upon  the  security  of  it  without  notice  of 
prior  claims  (/). 


Satisfied 
mortgage 
gives  no 
priority. 


But  a  legal  mortgagee,  after  satisfaction  of  the  debt,  can  neither 
tack  any  subsequent  debt  of  his  own,  nor  can  he  give  any  advan- 
tage to  a  subsequent  incumbrancer  by  a  transfer  of  the  legal 
estate  ;  for  he  has  then  ceased  to  hold  in  his  own  right  and  is  a 
bare  trustee  for  the  mortgagor  and  those  claiming  under  him, 
and  the  transferee  would  be  affected  with  the  same  trust  (k). — 
And  in  general,  the  assignee  of  a  mortgage  debt  and  securit}', 
unless  by  the  concurrence  of  the  mortgagor,  is  in  no  better 
position  than  the  assignor ;  and  if  the  debt  be  invalid  or  subject 
to  equities  on  the  part  of  the  mortgagor,  the  assignee  acquires 
no  greater  charge  upon  the  land  in  respect  of  it,  or  of  the  con- 
sideration paid  for  it  (/). 


Mortgagor 
can  give  no 
priority 
amongst 
charges  by 
transfer  of 
legal  estate. 

Where  legal 
estate  out- 
standing 
priority  is  in 
order  of  time. 


Upon  a  like  principle,  a  mortgagor,  having  created  several 
successive  equitable  mortgages  or  charges,  cannot  give  an  advan- 
tage to  one  of  them  by  a  subsequent  transfer  of  the  legal  estate, 
as  he  is  trustee  for  all  according  to  their  priorities  {ni). — And 
generally,  in  all  cases  where  the  legal  estate  is  outstanding,  as 
where  it  remains  in  a  first  mortgagee,  the  several  incumbrances, 
in  the  al)sence  of  special  circumstances  affecting  their  relative 
equities,  rank  according  to  their  priority  in  time  (/?)• 


Statute 
against 
clandestine 
mortgages. 


The  statute  against  clandestine  mortgages  (4  &  5  W.  i^  M.  c.  16) 
provides  that  a  mortgagor  granting  a  second  mortgage,  without 


((■)  Peacuch  v.  Burt,  -t  L.  J.  C.  73  ; 
Bates  v.  Juhn.sun,  Johns.  304  ;  28  L.  J.  C. 
i309  ;  Wcyf  London  Comm.  Bh.  v.  Reliance 
Perm.  Bnildt/.  Soc,  2'j  Ch.  D.  954  ;  54 
L.  J.C.  1081";  Taylor  v.  BvAsell,  [1892] 
A.  C.  244  ;  61  L.  J.  C.  657. 

(/i-)  Brecon  (^Corj).')  v.  Seymour,  26 
Beav.  548  ;  28  L.  J.  C.  606  ;  Harpham 
v.  Shacliloch,  19  Ch.  D.  207.  See  ante, 
pp.  216,  352. 

(Z)  Burt  V.  Trueman,  29  L.  J.  C.  902  ; 
Ogilcie  v.  Jeaffreson,  2  Giff.  353. 

(/«)  Sharplex  ^.  Adams,  32  Beav.  213  ; 
lUumford  v.  Stohicasser,  L.  R.  18  Eq. 
556  ;    43  L.  J.  C.  694.     But  in  a  case 


where,  under  such  circumstances,  the 
legal  estate  was  conveyed  by  the  mort- 
gagor in  pursuance  of  a  contract  with 
the  first  incumbrancer  to  that  effect,  it 
was  held  to  give  the  right  to  tack  sub- 
sequent advances  against  mesne  incum- 
brances, as  if  originallv  conveved.  Coolie 
V.  Wilton,  29  Beav.  "lOO  ;  30  L.  J.  C. 
467  ;  and  see  ante,  p.  352. 

(«)  Frere  v.  Moore,  8  Price,  475 ; 
Wilmot  V.  Pihe,  5  Ha.  14  :  London  and. 
County  Bit.  v.  Goddard,  [1897]  1  Ch. 
642  :  66  L.  J.  C.  261  ;  Taylor  v.  London 
and  Count)i  Bh.,  [1901]  2  Ch.  231  ;  70 
L.  J.  C.  477. 
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giving  the  second  mortgagee  notice  in  writing  of  the  first  mort- 
gage,   shall  forfeit   his   equity    of   redemption,    and  the  second 
mortgagee  shall  hold  the  lands  as  if  he  had  been  the  absolute 
purchaser;  but  the  title  of  the  second   mortgagee    under  this 
statute  is  very  doubtful  and  precarious,  so  that  it  is  safer  and 
more  usual  to  resort  to  his  power  of  sale  (o). — By  tiie  22  &  23  Yict.   Fraudulent 
c.  35,  s.  24,  as  amended  by  s.  8  of  the  Law  of  Property  Act,  1860,  of°ncum-^"^ 
the  fraudulent  concealment  of  any  instrument  or  incumbrance  by  biance. 
a  seller  or  mortgagor,  or  his  solicitor  or  agent,  is  made  a  misde- 
meanour, punishable  by  fine  or  imprisonment  (p). 


A  mortgagee  cannot  tacli  debts,  which  are  not  charged  upon 
the  estate,  even  against  the  mortgagor  ;  and  the  mortgage  may  be 
redeemed  upon  payment  of  the  mortgage  debt  only,  notwith- 
standing the  mortgagee  be  a  creditor  in  respect  of  other  debts 
not  charged  upon  the  same  security  (q). 

Upon  the  death  of  the  mortgagor  the  mortgagee  can  tack 
against  the  heir  or  devisee  all  such  debts  as  in  the  administration 
of  assets  become  charged  uj^on  the  real  estate  ;  which  formerly 
was  the  case  only  with  specialty  debts  binding  the  heir,  but  since 
the  statute  3  &  4  "U'ill.  IV.  c.  104,  is  the  case  with  all  debts,  as 
well  debts  due  on  simple  contract  as  on  specialty,  either  under  a 
charge  of  debts  by  will,  or  under  the  statute;  and  the  heir  or 
devisee  cannot  redeem  without  paying  all  such  debts  (r). — So 
upon  the  mortgage  of  a  term  of  years  or  other  personal  estate, 
the  executor  cannot  redeem  without  paying  all  debts  to  the 
mortgagee  (s). 

But  he  cannot  tack  debts  not  si)ecifically  charged  upon  the 
estate  against  other  creditors  ;  who,  having  a  like  charge  upon 
the  real  assets  of  the  deceased  mortgagor,  are  entitled  to  be  paid 
rateably  (t).  And  where  the  equity  of  redemption  is  assigned 
for  value  the  right  to  tack  ceases  from  the  date  of  the 
assignment  (»)• 

A  first  mortgagee  might  formerly  tack  a  further  sum  advanced 
upon  a  judgment,  as  against  a  mesne  mortgagee  of  whose  charge 
he  had  no  notice,  because  the  judgment  operated  as  a  charge 


(())  See  observations  on  this  Statute 
in  Kennard  v.  Futroyc,  2  Giff.  81  ;  21) 
L.  J.  C.  553. 

(;0  Smith  V.  Bohlim>n,  13  Ch.  D, 
U8  ;  49  L.  J.  C.  20. 

{q)  Archet-  v.  Snatt.  2  Strange,  1107  ; 
Murret  v.  Fashe,  2  Atk.  oS  ;  Vundcrzcc 
v.  WilUs,  3  Bro.  C.  C.  21;  Jonca  v. 
Smith,  2  Ves.  juu.  372.  See  Be  Bowes, 
33  Ch.  D.  586  ;  56  L.  J.  C.  143. 

(/•)   Coleman    v.    Winch,    1    P.  Wms. 


775  ;  llolfe  v.  Chester,  20  Beav.  610  ; 
L.  J.  C.  244  ;  Thomas  v.  Thomas, 
Beav.  341  ;  25  L.  J.  C.  391. 

(.v)  See  Coleman  v.  Winch,  1  P.  Wi 
775. 

(f)  Rolfe  V.  Chester.  20  Beav.  610  : 
L.  J.  C.  244  ;  Talbot  v.  Frcre,  9  Ch. 
568  ;  Ilcam.s  v.  Bance,  3  Atk.  630. 

{u)  Coleman  v.  Winch,  1  V.  Wms.  7i 
Adams  v.  Claxton,  6  Ves.  226. 


Debts  not 
charged  can- 
not be  tackeil 
against  mort- 
gagor. 


May  be  tacked 
against  heir 
or  devisee. 


Not  against 
creditors. 


Tacking  judg- 
ment debts. 
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Consolidation 
of  mortgages. 


Equitable 
mortgages. 

Assignee  of 
nioitgage  may 
consolidate. 


Surety  for  one 
of  two  mort- 


1123011  the  land  upon  the  credit  of  ^vhicll  the  mortgagee  was  pre- 
sumed to  have  advanced  the  money;  but  a  judgment  is  no  longer 
any  charge  upon  the  land  as  against  a  purchaser  or  mortgagee 
until  the  writ  or  order  affecting  the  land  is  registered  (r). — A 
judgment  creditor,  by  buying  in  the  first  mortgage,  could  not 
tack  or  unite  the  two  debts,  because  the  judgment  creditor 
acquired  no  specific  charge  upon  the  land,  but  only  a  general 
charge  upon  all  the  real  estate  which  could  be  taken  in  execution; 
besides,  it  was  said,  the  judgment  creditor  does  not  lend  his 
money  upon  the  credit  of  the  land,  and  is  not  deceived  by 
prior  judgments  or  incumbrances  (y). 

A  mortgagee  who  had  advanced  moneys  to  the  same  mort- 
gagor at  difi'erent  times  upon  the  security  of  several  properties 
was  entitled  formerly  as  of  right  to  consolidate  his  mortgages, 
that  is,  to  treat  the  total  of  the  amounts  advanced  as  one  debt, 
and  the  properties  in  mortgage  as  one  security.  Where  the 
mortgage  is  made  after  the  31st  December,  1881,  the  right  can 
only  be  reserved  by  contract  "in  the  mortgage  deeds  or  one  of 
them  "  (z).  The  mortgagee  may  assert  the  right,  where  it  exists, 
not  only  in  a  suit  for  redemption,  but  also  in  a  suit  for  foreclosure, 
or  upon  a  sale  under  a  power  (a). 

The  same  right  is  incident  to  equitable  mortgages  where  the 
right  to  consolidate  is  reserved  by  deed  (h). 

Where  two  or  more  mortgages  which  were  originally  made  to 
several  persons  or  sets  of  persons,  are  transferred  to  one  person, 
the  transferee  is  entitled  to  consolidate  the  mortgages  against 
the  mortgagor  or  the  person  to  whom  the  equity  of  redemption 
in  the  entire  property  has  been  assigned  (c). 

A  mortgagee  may  consolidate  as  against  a  surety  for  one  of  two 
mortgage  debts  to  the  same  mortgagee  (d). 

The  right  to  consolidate  mortgages  exists  so  long  as  the  property 


(.'■)  See  ante,  p.  8G2. 

(I/)  Brace  v.  JlJarlboroiif/h  [Ducliess), 
2  1'.  Wms.  4'Jl  ;  see  2)er  Cottenham, 
L.  C,  in  Lacey  v.  Iwjle^  2  I'll.  421. 

(--)  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  s.  17  ;  ^Venll  v.  Blvcl^ 
33  Cli.  D.  215 ;  5.5  L.  J.  C.  722  ;  Farmer 
V.  Htt,  [1902]  1  Ch.  954  ;  71  L.  J.  C. 
500  ;  lie  Salmon,  Bx  j).  Trudee,  [1903] 
1  K.  B.  147  ;  72  L.  J.  K.  B.  125 ; 
J[ufjhes  V.  Britannia  Permanent  Bg. 
Soc,  [190(5]  2  Ch.  607  ;  75  L.  J.  C.  739  ; 
Shuri)  V.  Biekards,  [1909]  1  Ch.  109  ; 
78  L.  J.  C.  29.  See  Grijfith  v.  Pound, 
45  Ch.  D.  553. 

[a)  Watts  V.  Symex,  1  De  G.  M.  &  G. 
240  ;  21  L.  J.  C.  713  ;  Selby  v.  Pomfret, 


3  De  G.  F.  k.  J.  595.  See  Cummins  v. 
Fletcher,  14  Ch.  D.  699  ;  49  L.  J.  C. 
563. 

{h)  Xece  V.  Pennell,  2  H.  &  M.  170  ; 
33  L.  J.  C.  19  ;  Conveyancing  and  liaw 
of  Property  Act,  1881,  s.  17. 

(c)  Vint  V.  Padgett,  2  De  G.  &  J. 
611  ;  28  L.  J.  C.  21  ;  Ticeedale  v. 
Tweedale,  23  Beav.  341  ;  Pledge  v. 
White,  [1890]  A.  C.  187  ;  65  L.  J.  C. 
449.  See  Crachncll  v.  Jannon,  11 
Ch.  D.  1. 

{d)  Farehrother  v.  Wodchouse,  23 
Beav.  18  ;  26  L.  J.  C.  81.  See  Nicholas 
V.  Biley,  [1904]  1  Ch.  192  ;  73  L.  J.  C. 
145. 
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remains  in  one  hand,  whether  it  be  the  mortgagor  or  his  trans-  As  against 
feree,  and  having  once  existed  is  available  against  a  person  to  n"o,i<ia"-ee  of 
whom  an  interest  in  the  equity  of  redemption  of  ])art  of  tlie  equity  of 

,  1      ,  r-  1    /  \      1      i       1  ji  -1        e    redemption. 

property  is  subsequently  transferred  (c) ;  but  where  the  equity  ot 
redemption  in  one  property  is  assigned  or  mortgaged  to  a  third 
person,  there  is  no  subsequent  right  of  consolidation  upon  the 
acquisition  of  the  prior  mortgages  by  one  person  (/). 

Where  a  prior  claimant  has  the  security  of  two  or  more  funds  The  doctrine 
or  estates,  and  a  subsequent  claimant  has  the  security  of  one  or  ling.' 
some  only  of  the  same  funds  or  estates,  the  court  will  arrange  the 
funds  or  estates  to  meet  the  various  claims  upon  them  in  such 
order  as,  if  possible,  to  satisfy  all  the  claims.     This  is  known  as 
marshalling  (g). 

The  right  of  the  claimant  to  invoke  the  doctrine  of  marshal- 
ling depends  upon  the  sufficiency  of  the  security  to  satisfy  tlie 
claim  of  the  prior  creditor  ;  so  far  as  the  prior  creditor  is  unable 
to  obtain  satisfaction  from  the  security  to  which  he  is  exclusively 
entitled,  he  is  entitled  to  priority  of  payment  from  the  security 
in  which  both  are  interested  (/<).  And  if  a  prior  incumbrancer,  in 
exercise  of  his  primd  facie  right  enforces  his  security  against  thet 
part  to  which  another  claimant  is  also  entitled  the  latter  will  be 
entitled  to  stand  in  the  shoes  of  the  prior  creditor  as  against  the 
i'emaining  j)art  of  the  property  covered  by  the  prior  incumbrance 
to  the  extent  to  which  he  has  been  disappointed  by  this  election  (/). 
But  the  doctrine  will  not  be  applied  so  as  to  work  injustice  between 
the  incumbrancers  ;  thus  if  two  estates  are  mortgaged  first  to  A., 
and  the  equity  of  redemption  in  one  estate  is  mortgaged  to  B., 
and  the  equity  of  redemption  in  the  other  estate  to  C,  here  the 
debt  due  to  A.  must  be  apportioned  rateably  between  the  two 
properties  according  to  their  respective  values,  and  B.  and  C. 
take  the  properties  respectively  charged  in  their  favour  subject 
to  this  apportioned  charge,  any  surplus  that  there  may  be 
being  applied  in  paying  the  deficiency  arising  to  B.  and  C,  as 
the  case  may  be,  upon  realising  their  security  (/.). 

(p)   Yhtt  V.  Padgett,  2  De  G.  &  J.  611  ;  (//)  Hardwicke,  L.  C,  Lanoy  v.  Athol 

28  L.  J.  C.  21.     See  Sharj)  v.  Richard.-i,  [Duke),  2  Atk.  440  ;  Tidd  v.  Li><tei;  3 

[1909]  1  Ch.  109  ;  78  L.  J.  C.  29.  De  G.  M.  &  G.  857  ;  28  L.  .J.  G.  249  ; 

_(/)  Balici-  V.    Gray,    1   Ch.  D.  491  ;  WalUs  v.  Woodijcar,  2  Jur.  N.  S.  179. 

4.")  L.  J.  C.  K!;-)  ;  Jcnnhigs  v.  Jordan,  (j  (/)  Trimmer  v.  Iknine,   9  A'es.  207  ; 

App.  Cas.  G98  ;  51  L.  J.  C.  129  ;  Ilarter  Cracltnall  v.  Janson,  "U   Ch.  D.  1  ;  48 

V.   Colman,   19  Ch.  U.  (530  ;  51  L.  J.  C.  L.  J.  C.  168.     See  lie  Mower'a  Trustx, 

481  ;  Minter  v.  Carr,  [1894]  3  Ch.  498  ;  L.  K.  8  Eq.  110  ;  Binns  x.Mcholx,  L.  K. 

63  L,  J.  C.  705  ;  Pledqe  v.  White,  [1896]  2  Eq.  256  ;  35  L.  J.  C.  635. 

A.  C.  187  ;  65  L.  J.  C.  449.  (Jt)  Barnes  v.  RacMer,  1  Y.  &  C.  C.  C. 

(r/)  Aldrlch  v.  Cuojm;  8  Ves.  382  ;  1  401  ;  11  L.  J.  C.  228  ;  Mo.ron  y.Berhcley 

Wh.  &  T.  L.  C.  Eq.  36.     See    Wehh  v.  Bq.   Soc,   59   L.   J.    C.  524  ;    Flint   v. 

Smith,  30  Ch.  D.  192  ;  55  L.  J.  C.  343.  ILncard,  [1893]  2  Ch.  54  ;  62  L.  J.  C. 

L.P.L.  B  B 
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Marshalling 
securities  in 
favour  of 
second  mort- 
gagee. 


Marshallinc 
assets  in 
favour  of 
creditors. 


Marshalling 
assets  in 
favour  of 
legatees. 


Accordingly,  where  there  is  a  first  mortgagee  holding  a  mort- 
gage over  two  estates,  and  a  second  mortgage  or  other  charge 
over  one  of  the  estates  only,  the  first  mortgagee  may  be  compelled 
to  resort  first  to  the  estate  over  which  there  is  no  second  mort- 
gage, in  order  to  leave  as  much  as  possible  out  of  the  other  to 
the  second  mortgagee  ;  and  if  he  has  realised  out  of  the  one 
estate  to  the  exclusion  of  the  second  mortgagee,  the  latter  may 
resort,  in  his  place,  to  the  other  estate  {I). 

The  same  doctrine  is  applied  in  the  administration  of  the 
assets  of  a  deceased  person  ;  if  a  creditor  resort  to  a  portion  of 
the  assets  which  is  common  to  other  creditors,  the  latter  may 
stand  in  his  place  as  against  assets  to  which  the  former  might 
have  resorted  but  the  latter  could  not.  Hence  it  was,  prior  to 
the  Administration  of  Estates  Act,  1833,  that  if  creditors  by 
specialty  binding  the  heirs,  who  might  recover  satisfaction  out 
of  the  real  estate,  resorted  to  the  jjersonal  estate  to  the  exclusion 
of  simple  contract  creditors  who  had  no  remedy  against  the  real 
assets,  the  simple  contract  creditors  were  allowed  satisfaction 
out  of  the  real  assets  so  far  as  the  specialty  creditors  had 
exhausted  the  personalty  (//O- 

And  where  estates  which  on  death  devolve  in  different  ways, 
as  is  the  case  with  freeholds  and  leaseholds,  are  mortgaged  so  as 
to  secure  one  debt,  the  mortgage  debt  must  be  apportioned 
between  the  freeholds  and  leaseholds  according  to  their  respec- 
tive values,  unless  it  clearly  appears  that  one  property  was  to  be 
the  primary  security,  and  the  other  the  secondary  security,  to 
which  provision  the  court  will  give  effect  (//). 

The  doctrine  of  marshalling  assets  is  also  applied  in  favour  of 
pecuniary  legatees  as  against  the  real  assets  descended  or 
charged  with  debts.  If  the  creditors  have  exhausted  the  per- 
sonal assets,  which  are  the  only  fund  for  the  legatees,  the  latter 
become  entitled  to  charge  the  real  estate  to  which  the  creditors 
might  have  resorted,  to  the  extent  to  which  the  creditors  have 
exhausted  the  personalty ;  and  the  same  doctrine  is  applied  as 
between  legatees,  some  only  of  whose  legacies  are  charged  upon 
real  estate  (o). 


804.  See  Be  Mower's  Trn.sts,  L.  E.  8 
Eq.  110. 

(0  Aldridge  v.  Forbes,  9  L.  J.  C.  37  ; 
Gibson  V.  Seagrhn,  20  Beav.  614;  24 
L.  J.  C.  782  ;  Furd  v.  Tynte,  41  L.  J.  C. 
758. 

(m)  Aldrich  v.  Cooper,  8  Ves.  382  ;  1 
Wh.  &  T.  L.  C.  Eq.  36  and  notes.     See 


ante,  ji.  I'Jl. 

(«)  Re  Athlll,  16  Ch.  D.  211  ;  50 
L.  J.  C.  123.  See  Re  Mower's  Tnists, 
L.  R.  8  Eq.  110. 

(o)  Clifton  V.  Burt,  1  P.  W'ms.  679 
and  note ;  Luthin-s  v.  Leigh,  Cas.  t. 
Tali).  53  ;  Be  Smith,  [1899]  1  Ch.  36  ; 
68  L.  J.  C.  333. 
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But  this  right  is  restricted  to  the  real  assets  left  to  descend  or  Xo  marsi.ai- 
charged  with  debts  by  the  testator,  and  there  is  no  marshallinfr  i;»g  against 
in  favour  of  pecuniary  legatees  against  devisees  of  the  real 
estate,  nor  any  right  of  contribution  from  the  latter  towards  a 
deficiency  of  personal  estate  (i^).— A  devise  to  the  testator's  heir, 
since  the  statute  3  &  4  Will.  IV.  c.  106,  s.  3,  precludes  marshal- 
ling against  him,  as  under  that  statute  he  is  to  be  considered  to 
have  acquired  the  land  as  a  devisee,  and  not  by  descent  (q). 

{/>)   CViftoii  V.   Burt,  1  P.  Wms.  079  ;  {q)  Sfrlchland  v.  Strlcldand,  \()  Sim. 

Mire/tome  v.   Sraifp.  2  M.  &  Cr.  695  ;       374  ;  9  L.  J.  C.  60.     See  anfc,  p.  124 
Farquharson  v.  Flayer,  3  Ch.  D.  109. 
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ABEYANCE. 

of  legal  freehold,  33. 

of  legal  remainder,  34,  244. 

none  in  copyholds,  63,  148,  228,  241. 

none  in  equitable  estates,  108. 

ACCUMULATION. 

in  excess  of  the  rule  against  perpetuities,  335,  338. 
statutory  restrictions  upon,  335,  336,  337,  338,  33i). 
after  vesting  of  property,  340. 
of  infant's  estate,  337. 

ACTION.    See  Ejectment. 
real  and  personal,  0. 
real  actions  abolished  by  statute,  42. 

ADMITTANCE.     See  Copyhold. 

AGREEMENT.    See  Contract. 

AIDS,  20. 

ALIENATION. 

statutory  restraint  of,  27. 

limitation  in  restraint  of,  165. 

condition  against,  177,  178. 

power  of,  against  heir,  23,  49. 

fines  for  licence  on,  19. 

without  licence  by  statute  Quia  Emptores,  12,  20. 

ANCESTOR.    See  Mandeville's  Case. 
admitted  in  descent,  46,  47. 

ANCIENT   DEMESNE, 
tenure,  17. 
customary  freehold  in,  59. 

ANNUITY. 

charged  upon  land,  199. 

APPOINTMENT.     See  Power. 

ASSETS. 

administration  of,  193,  194. 

equitable  and  legal,  193,  208. 

land, 191. 

primary  liability  and  exoneration  of  personal  estate,  191  et  aeq. 

marshalling,  3G9,  370,  371. 
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ASSIGNMENT, 
of  trusts,  109. 
of  satisfied  terms,  167. 
mortgage  of  term  of  years  by,  210,  229. 

ASSIGNS. 

grant  extended  to,  23. 
power  extended  to,  273,  293. 

ATTENDANT  TEEM.    See  Estate  for  Years. 

ATTESTATION. 

of  tleed  executing  power,  291. 
of  will,  49,  291. 

ATTORNEY.    See  Power  ;  Solicitor. 

ATTORNMENT. 

of  tenant,  38. 

when  necessary,  88. 
.    to  adverse  tenant,  39. 

BANKRUPTCY. 

estate  determinable  upon,  165. 

BARGAIN  AND  SALE, 
conveyance  by,  85,  93. 
for  a  year  with  release,  39. 

BASE   FEE,  21,  28,  231. 

BUND.     See  Debts. 

for  mortgage  debt  and  interest,  206. 

BOUNDARIES. 

suit  to  ascertain,  68. 

BURGAGE   TENURE, 
tenure,  17. 

CASTLE   GUARD, 
tenure,  16. 

CATTLE   GATES. 

tenure,  59. 

CESTUI  QUE  TRUST.     See  Trust. 

CESTUI   QUE   USE. 

definition,  78. 
rights  of,  79,  80. 

CHARGES  UPON  LAND.     Sec  Mortgage. 
nature  of,  190. 
by  deed,  191. 
by  will,  192. 
for  payment  of  debts,  155,  191,  193. 

legacies,  155,  194. 
for  securing  annuities,  199. 
power  to  raise,  197,  272. 
construction  of,  as  to  vesting,  343 — 345. 

CHATTELS   REAL. 

definition,  6,  31,  149  et  seq. 
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CHILD,  CHILDREN. 

purchase  by  parent  in  name  of,  103. 

en  rc/itir  m  mere,  238,  208,  281,  317,  820. 

illegitimate,  26S. 

as  a  word  of  limitation  or  purcliase.  142. 

remainder  to  unborn  child,  241. 

child  of  unborn  child,  242. 
devise  to  children  of  a  named  person,  267. 
power  to  appoint  to,  281. 

settlement  of  share  upon  appointment,  281,  313. 

appointment  reserving  benefit  to  parent,  312,  313,  314. 
implied  gift  to,  in  default  of  appointment,  282. 

COLLATERAL  DESCENT. 

formerly  admissible,  4."),  46,  47. 

CONDITION. 

distinguished  from  a  conditional  limitatidii,  162.  108. 

implied  in  tenure,  173. 

express,  173. 

precedent  and  subsequent,  161. 

condition  of  re-entry,  162. 

annexed  to  freehold  estate,  169. 

•to  lease  for  years,  10i»,  170,  174,  17.">. 
reservation  of,  170. 
mortgage  by,  174,  202. 
effect  of  entry  for  breach  of,  revests  estate,  172. 

avoids  mesne  charges,  1 73, 

avoids  remainders,  173. 

does  not  avoid  executory  estates,  173. 
illegal  and  impossible,  176. 
uncertain,  177. 
repugnant  to  estate,  177. 
against  alienation,  178.' 
construction  of,  178  et  aeq. 
licence  to  commit  breach  of,  179. 
waiver  of  breach  of,  171,  179. 
relief  against  forfeiture  for  breach  of,  180. 

CONDITIONAL  LIMITATION, 

distinguished  from  condition.  162,  168. 
examples  of,  163  ct  aeri. 

CONSIDERATION. 

detinition  of,  85,  86,  103. 

to  support  use,  83,  84,  85. 

in  bargain  and  sale,  85. 

in  covenant  to  stand  seised,  86. 

to  support  trust,  103,  105. 

CONSOLIDATION.     Sec  I\Iortgage. 

CONSTRUCTION. 

of  conditions,  176  et  xeq. 

of  words  of  contingency,  178,  245,  264  et  srq. 

in  favour  of  vesting,  178,  240,  264. 

in  favour  of  remainders,  255,  203. 

of  wills,  49,  50. 

of  powers,  272,  283  et  seq. 

of  charges  of  portions,  &;c.,  as  to  vesting,  343—315. 


376 


INDEX. 


CONSTRUCTION— o»«/;«,/,y/. 

of  words  importing  failure  of  issue,  13!),  323,  32i. 
"or"  construed  as  "and,"  120,  K!!,  325. 

CONTINGEXOY.    Spc  Construction. 

CONTINCi  ENT  llKMAIXDEll. 

defined  and  illustrated,  233  rf  .tcq. 
application  of  rule  against  perpetuities  to,  318. 
remainder  construed  as  vested  if  possible,  78,  2-1;"),  264. 
gift  construed  as  contingent  remainder  rather  than  executory  devise, 
25o,  263. 

must  he  supported  by  estate  of  freehold,  if  of  legal  estate,  33,  236,  237. 
aliter  if  of  equitable  estate,  108. 

or  in  copyholds,  63,  228,  241. 
to  unascertained  person,  233  et  seq. 
to  unborn  child,  241. 

with  subsequent  remainder,  242,  243. 
with  alternative  remainder,  244. 
destruction  of,  41,  238. 
trustees  to  preserve,  239. 

CONTINGENT  USE.     Sec  Use. 

CONTINUAL  CLAIM,  42. 

CONTRACT.    See  Covenant. 

uses  raised  by,  8"i. 

trusts  created  by,  105. 

mortgage  by  agreement,  21G— 218. 

to  sell  or  purchase  lands,  220. 

to  lease,  150,  151,  153. 

to  execute  a  power,  307. 

consideration  necessary,  105,  106. 

formalities  of  writing  or  deed,  S3,  85,  101,  102,  150,  151,  216—218.  365. 
CONVERSION. 

doctrine  of,  185  et  seq. 

by  contract  of  sale,  220. 

of  partneiship  estate,  189. 

whether  absolute,  conditional  or  discretionary,  185 — 187. 

resulting  interest  under  trust  for,  186. 

election  against,  188. 

CONVEYANCE. 

by  feoffment,  1 2,  32,  35  et  seq. 

tortious  operation  of,  40. 

by  bargain  and  sale,  39,  85,  93. 

by  grant,  36,  37. 

of  equitable  estate,  109, 

of  coi)yhold,  60. 

as  execution  of  jjower,  275. 

voluntary,  103. 

obtained  by  fraud,  104. 

COPYHOLD.    See  Court  Rolls  ;  Manor. 
tenure,  15,  60,  64,  157  et  seq. 
estate  of  copyholder  at  law,  60. 
estate  tail,  62. 
occupancy,  148. 
future  estates,  228. 
contingent  remainder,  241. 
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COPY  HOLD— conf  I /I  urd. 

estate  of  copyholder  in  equitj',  100,  102,  103,  108. 

trusts  binding  on  the  lord,  108. 

equitable  estate  tail,  109. 
conveyance  of,  58,  60  et  seq.,  68. 

limitation  of  uses  in  surrender,  01. 

power  of  appointment  over,  63. 
lease  of,  64,  70. 
mortgage  of,  218,  219. 
will  of,  65. 

supplying  surrender,  65. 

mixed  devise  of  freeholds  and  copyholds,  96. 
descent  of,  66. 

rights  and  remedies  of  copyholder,  66. 
rights  and  remedies  of  lord,  seizure  qiumxqur.  68. 

escheat  and  forfeiture,  71. 
fines,  69,  70. 
fees  to  steward,  70. 
assets  for  payment  of  debts,  191. 
extinction  of,  73. 
enfranchisement  of,  76. 
re-grant  of,  74. 
api)lication  ef  statutes  to,  59. 

Statute  of  Uses,  95, 
customary  court,  15,  54. 

CORKAGE, 
tenure,  Ki. 

COURT  BARON, 
of  manor,  13. 
customary  court  baron,  15,  54. 

COURT  LEET,  15. 

COURT  ROLLS. 

property  in  and  custody  of,  54. 
inspection  of,  54,  55. 
admissibility  in  evidence,  55. 
mortgage  by  deposit  of,  219. 

COVENANT. 

to  stand  seised,  80. 
to  renew  lease,  155. 
running  with  the  land,  155. 
to  pay  mortgage  debt,  206. 
to  execute  power,  307. 

CREDITORS.    *c  Assets  ;  Debts. 

voluntary  conveyance  void  against,  103. 
tacking,  367. 

CUSTOM,   IMMEMORIAL,  50. 

CUSTOM   OF   MANOR.    Sec  Copyhold  ;  Maxou. 

CUSTOMARY   FREEHOLD. 

tenure,  58. 

CUSTOMARY  TENURE.    Sec  Copyhold  ;  Gavelkixd. 

special  forms  of,  7,  52, 
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CY-PRES. 

rule  of  construction  applied  to  wills,  242. 

applied  to  testamentary  appointments,  302. 

DEATH. 

l)resumption  of,  149. 

death  "  without  issue,"  &c.,  130,  23.",. 

DEBTS.    See  Assets  ;  Judgments. 
Crown  debts,  501. 
charge  of,  by  deed,  191. 

by  will,  192, 

creates  equitable  assets,  193. 

combined  with  charge  of  legacies,  196. 
specialty,  192. 

simple  contract,  charge  of  on  laud,  191. 
primary  liability  of  personal  estate,  191  et  seq. 
power  in  devisor  or  executor  to  raise  charge,  197,  272. 

DEED. 

of  feoffment,  3.5. 

of  grant,  36,  37. 

of  lease,  1.50. 

in  execution  of  power,  290,  291. 

DEMESNE   LANDS, 
definition,  13,  53, 
customary  tenants,  53. 
ancient  demesne,  17,  59, 

DEMISE.    See  Estate  for  Yeaes. 

DEPOSIT. 

under  contract  for  sale,  222. 
mortgage  by  deposit  of  deeds,  216. 

DESCENT.    See  Heir. 
of  fee  simple,  43  et  seq. 
of  fee  tail,  45. 
of  equitable  estate,  109. 
of  copyhold,  66. 

DESCENT   CAST,  42. 

DEVISE.     See  Will. 

DISCONTINUANCE,  42. 

DISSEISIN. 

definition,  40, 

estate  of  disseisor,  40,  44, 

of  copyholds,  64. 

DISTRESS, 

for  rent  service,  16. 

power  of,  in  mortgage  deed,  212, 

DOWER,  110. 
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EJECTJIENT,   ACTION   OF. 

substituted  for  real  actions,  42. 

by  lessee  for  years,  31. 

b}'  copyhokler,  GT. 

by  landlord,  for  rent  in  arrear,  174. 

by  mortgagee  against  mortgagor,  211. 

for  forfeiture,  172. 

against  tenant  at  will,  158. 

against  tenant  by  sufferance,  KJU. 
ELECTIOX. 

to  waive  or  enforce  a  forfeiture.  72.  171. 

against  conversion,  188. 

under  appointment  in  excess  of  a  power.  302.  303. 

ELEGIT. 

tenant  by,  l."3(3. 

ENFRANCHISEMENT.    See  Copyhold. 

ENTAIL,    See  Estate  Tail. 

ENTRY. 

to  perfect  lease  for  years,  31,  44. 

right  of,  upon  disseisin,  42, 

to  enforce  forfeiture,  158,  1G9,  17i>. 

construction  of  conditions  requiring,  1G2.  1(39,  170.  1] 

EQUITABLE   ASSETS.    See  Assets. 

EQUITABLE   ESTATE.    See  Legal  Estate. 
defined,  78.  97. 

corresponding  to  legal  estates,  \d>\  ct  seq. 
peculiar  to  equity,  185  et  seq.,  343. 
created  by  express  limitation,  101,  182, 

by  construction  of  equity,  102,  182, 
eipiitable  rights  distinguished  from,  183,  184. 
future  limitations  of,  340. 
contingent  limitations  of,  341,  342. 

rule  against  perpetuity  applied  to,  341. 
rule  in  Shellcifs  Case  applied  to,  342, 
legal  estate  subservient  to,  98,  157, 
conveyance  of,  103,  109,  208,  349,  350, 
mortgage  of,  219,  220,  349,  350, 
devise  of,  109, 

assignee  takes  subject  to  equities,  346,  348, 
priority,  from  priority  of  time,  346  et  aeq. 

from  acquisition  of  legal  estate.  350  et  seq. 

from  priority  of  notice.  219,  220.  349,  350. 
descent  of,  109. 
dower,  110. 
power  of  appointment  over,  341, 

EQUITABLE    MORTGAGE, 

by  deposit  of  deeds  or  certificate  of  title,  216, 

agreement  for,  218, 

by  deposit  of  copy  of  court  roll,  219, 

EQUITY. 

the  system  of  uses,  78. 
the  system  of  trusts,  97. 
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EQVlTY—eoHtinuctl. 

follows  the  law  as  regards  limitation  of  estates,  107.  181.  182. 
to  prevail  in  case  of  variance  with  law.  lOO.  ITjI. 
remedial  jurisdiction  in  case  of  fraud,  mistake.  &c..  188,  184. 
remedies  incident  to  legal  title,  3.")3. 
auxiliary  to  legal  title,  B.jI. 
relief  against  forfeiture,  180. 

in  aid  of  execution  of  powers,  304 — 310. 
to  set  aside  execution  of  powers,  311 — 31G. 

EQUITY  OF  KEDEMPTION.    &e  Mortgage. 

ESCHEAT.  20,  71. 

ESCUAGE.  15. 

ESTATE. 

in  land,  2,  3. 

ESTATE  AT  WILL.    >See  Copyhold. 
definition,  156. 
creation  of,  157. 
determination  of,  158,  159. 
right  to  crops,  &c..  159. 

ESTATE   FOR   LIFE. 

estate  for  his  own  or  another's  life,  144,  145, 

for  several  lives,  144,  146. 
limitation  of,  in  deed,  145. 
in  will.  146. 

by  implication,  146. 
determinable,  165. 
occupancy  of  estate  ^;?</'  autre  vie,  146,  148. 
in  copyholds,  148. 

ESTATE   FOR   YEARS. 

until  entry,  merely  confers  an  Intcresse  tennhu,  30,  31,  149,  150.  127. 
to  commence  infuturo,  35,  150,  227. 
agreement  for,  151,  153. 
formalities  of  writing  and  deed,  34,  150,  151. 
estate  and  possession  of  lessee,  31,  34. 
limitation  of,  with  remainder  of  freehold,  35,  236. 
to  executors.  154. 
to  heir,  154. 

for  term  certain  or  uncertain,  151.  155. 

for  successive  terms,  152. 

from  year  to  year,  152. 

during  minority,  151. 

for  years  determinable  upon  lives,  152,  KWJ. 
by  notice,  152.  166. 
Statute  of  Uses  does  not  apply  to,  81,  96. 
mortgage  of,  219. 
underlease  of,  210,  220. 
satisfied  and  attendant  terms,  166,  167. 
of  copyholds.    See  Copyholds. 
created  under  leasing  powers.     See  Powers. 
tenant  holding  over.  150,  160. 

ESTATE   IN   FEE    SIMPLE, 
tenure,  12,  23. 
conditional.  24,  163. 
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ESTATE  IX  FEE  ^niVLE—coufhiucd. 
limitation  of.  in  conveyance,  llii. 

in  will,  123  rf  acq. 

by  imi)lication.  120,  127.  128. 

of  equitable  estate,  107,  120,  181  et  -sr-/. 
descent  of.  43,  109. 

ESTATE   IN   FEE   TAIL. 

origin  of,  2.3. 

limitation  of.  in  conveyance,  129. 

in  will,  134. 

of  equitable  estate.  107.  181  ct  acq. 

by  implication,  138. 

proviso  for  cesser  of.  164.  330. 
alienation,  by  fine  and  recovery,  2G,  27. 

by  di.sentailing  assurance,  27,  G3,  lO'J,  1G4.  178. 
statutory  restraint  upon.  27. 
descent  of,  4.5. 
in  copyholds.  62.  133. 

EXCHANGE.     See  Poweu. 

EXECUTOR. 

limitation  of  term  to.  154. 

devise  to,  for  payment  of  debts,  192,  272. 

direction  to.  to  pay  debts,  272. 

entitled  to  legal  assets,  193. 

power  to  raise  charges,  198,  199,  272. 

EXECUTOKY   BEQUEST. 
of  term,  232. 

EXECUTOF.Y   DEVISE, 
defined,  50,  257  et  scq. 
not  preceded  by  freehold,  260. 
divesting  preceding  estate,  261. 
after  determination  of  preceding  estate,  262. 
alternate  executory  devises,  262. 

construction  of  gift  as  executory  devise  or  remainder.  263. 
to  children,  267. 
application  of  rule  against  perpetuities  to,  319. 

EXECUTORY   TRUST.     See  Trust. 

EXTINCTION. 

of  manoi-,  14. 
of  copyhold,  73. 

FEALTY. 

in  the  case  of  freehokis,  18,  21,  157. 
copyhokls,  70,  157. 

FEE.    See  Estate  in  Fee  Simple,  kc. 
definition,  12,  22. 
base  fee,  24,  28. 

FEOFFMENT. 

as  a  conveyance,  12,  32,  37. 
formality  of  writing  or  deed,  35,  36. 
superseded  by  grant,  36. 
tortious  operation  of,  40,  238. 
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FEUDAL  SYSTEM,  11. 

FINE.    See  Copyhold. 
conveyance  by,  20,  27. 
tortious  operation  of,  238. 

FORECLOSURE.    See  Mortgage. 

FORFEITURE. 

of  fee  for  treason  or  felony,  20,  71,  72. 
by  feoffment  or  fine,  40,  41. 
of  copyhold,  71. 

waiver  of,  by  lord,  72. 
for  breach  of  condition,  IG!)  et  seq. 
relief  against,  180. 

FORMEDON. 

writ  of,  2G. 

FRANKALMOIGN,  18,  21. 

FRAUD. 

equitable  relief  for,  distinguished  from  equitable  estate,  184. 

in  cases  of  notice,  360. 

in  registration,  363. 

concealment  of  incumbrance,  366,  367. 

FREEHOLD.    <S're  Copyhold  ;  Seisin.- 
tenure,  7. 
estate,  22. 
abeyance  of,  33. 

future  and  contingent  estates  of,  33,  34,  227. 
in  equitable  estate,  341. 
conveyance,  33. 

FUTURE   ESTATES. 

freehold  bifuturo,  33,  227. 

lease  for  years  in  futuro,  81,  150,  227. 

future  uses,  90,  94,  253. 

in  reversion,  227. 

in  remainder,  230. 

contingent  remainder,  233. 

executory  devise,  257. 

in  equitable  estates,  340 — 345. 

in  copyholds,  228. 


GAVELKIND,  17,  46,  66. 
GIFT,  103,  106. 

GOODS. 

as  subject  of  property,  2. 

ORANDCHILDREN. 
devise  to,  322. 

appointment  to  when  valid,  301,  333. 
construction  cy-iu'eg,  302. 

GRAND  SERJEANTY,  16,  20. 
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GRANT. 

meaning  of  term,  37,  149. 

distinction  between  livery  and  grant,  37,  1 1'J. 

freehold  now  lies  in  grant,  311. 

rules  of  limitation  in,  3(5. 

GRANTOR. 

limitation  by,  to  himself,  30. 

to  his  heir,  37,  IH'. 
title  of,  by  purchase,  37. 

GUARDIAN. 

in  socage,  18,  20. 

HALF-BLOOD. 

now  inheritable.  4.5. 

HEIR.    See  Desce.vt  ;  Shelley's  Case. 
fee  extended  to,  22. 

as  word  of  limitation  or  purchase,  22,  2.3,  24,  119  ct  seq.,  123,  247. 
limitation  to  heir  of  grantor,  37,  119. 
as  devisee.  124. 
devise  to  heir  of  testator,  124 
"heir"  with  additional  description,  125. 
'•heir  male."  122,  12."),  131,  132,  249. 
••  heir  now  living,"  122,  249. 

HEIR   OF  THE   BODY.     See  Descent. 
grant  restricted  to,  23. 
fee  conditional  upon  issue,  24. 

as  a  word  of  limitation  or  purchase,  2.5,  130,  131,  134. 
devise  to,  136. 

meaning  of,  qualified  by  context,  136,  249. 
"  heir  male  of  the  body."  132, 137. 

HEREDITAMENTS. 

corporeal,  37. 
incorporeal,  37. 

HERIOT. 

in  freehold,  19,  21. 
in  copy  hi  lid,  7n. 

HOMAGE.  IS. 

INCUMBRANCE.    See  Charges  upox  Land  ;  Mortgages  ;  Notice. 

INFANT. 

wardship,  18,  21. 

INFEUDATION,  11,  12. 

INHERITANCE.     See  DESCENT  ;  Heir. 

INSURANCE. 

forfeiture  under  condition  for,  130. 
power  of,  in  mortgagee,  215,  216. 

INTERESSE  TERMIXI.    See  Estate  for  Years. 
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INTEREST. 

upon  charges,  19(5. 

on  specific  legacy, 197. 

on  mortgage,  20(),  213. 

distress  for,  luider  mortgage,  212. 

ISSUE. 

as  word  of  limitation,  130. 
devise  to,  137,  140. 
with  words  of  limitation,  140. 
with  words  of  distribution,  140. 
limitations  and  devises  on  failure  of,  138,  139. 
when  too  remote,  323  et  seq, 

JOINT   OWNERSHIP,  78,  82.  "^ 

JOINTURE. 

power  to  appoint,  273,  286,  314. 
excessive  execution  of  power  to,  314. 

JUDGMENT. 

as  a  charge  upon  land,  361. 
interest  affected,  3()2. 
against  donee  of  power,  277. 

KNIGHT   SERVICE,  6. 

LAND. 

as  a  subject  of  property,  2  et  seq, 

action  for  recovery  of.     See  Ejectment. 

LEASE.    See  Estate  for  Years  ;  Power. 

LEASEHOLD,  6.  31. 

LEGACIES. 

liability  of  land  to  discharge  legacies,  155,  194,  195. 
construction  of,  as  to  vesting,  343. 

as  charge  on  personalty,  344. 
marshalling  as  applied  to,  370. 

LEGAL   ESTATE. 

legal  and  equitable  title,  98. 
subservient  to  equitable  estate,  98. 
union  of  legal  and  equitable  titles,  99. 
protection  of  legal  estate,  350 — 355. 
equitable  remedies  incident  to,  353. 
auxiliary  to,  354. 
LICENCE. 

effect  of,  upon  conditions,  179. 

statutory  amendment  of  law,  179. 
to  copyholder  to  lease,  64,  70. 

LIEN. 

for  unpaid  purchase-money,  210,  221 — 223. 

when  lost,  221. 
for  purchase-money  paid  in  advance,  222. 

LIFE.    See  Estate  tor  Life  ;  Estate  for  Years. 
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LIMIT  ATI  ox. 

of  actions  for  the  recovery  of  land,  12,  57,  68. 

of  estates,  in  deed,  117,  119  et  seq.,  129  et  aeq.,  11 1,  149  et  seq. 

in  will,  123  et  iseq.,  134  et  neq.,  146,  149  et  neq. 
of  future  estates.    See  Futukk  Estates, 
conditional,  distinguished  from  condition,  162,  168. 

LIS  PEXDEXS,  3G1. 

LIVERY. 

feoffment  by,  32. 

distinction  between  grant  and,  37. 

MALES. 

preference  of  in  descent,  45. 

MANDAMUS. 

to  compel  admittance  of  copyholder,  68. 

MANDEVILLES   CASE, 
rule  in,  132,  136,  141. 

MANOR.     See  CoPYHOLD  ;  CoURT. 
definition,  13. 
extinction,  14. 
severance  of,  74. 

MARRIAGE. 

of  ward,  19,  21. 
estate  determinable  upon,  165. 
estate  during,  165. 
condition  in  restraint  of,  176. 
as  a  consideration,  106. 

MARSHALLING, 
doctrine  of,  369. 
securities,  370. 
assets,  370. 

in  favour  of  legatees,  370. 
against  devisees,  371. 

MERGER. 

of  equitable  in  legal  estate,  99. 
of  estate  ^;?/r  autre  vie  in  estate  for  life,  145. 
of  estate  for  life  in  remainder,  239. 
destruction  of  contingent  remainder  hj,  239. 

MIDDLESEX. 

register  of  deeds,  362. 

MORTGAGE.  Sec  Marshalling. 
agreement  for  a  mortgage,  218. 
form  of  mortgage  of  freehold,  1 74,  202. 

of  leasehold,  218,  219. 

of  copyhold,  218. 

of  equitable  estates  and  interests,  210. 

by  trust  for  sale,  207. 

covenant  to  pay  principal  and  interest   206. 

separate  bond  for  debt  and  interest,  206. 

by  deposit  of  title  deeds,  216,  217. 
mortgage  or  conditional  purchase,  203,  204. 
L.P.L.  C  0 
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IsWRTG  AGE— coHttHucd. 

rights  of  mortgagor,  possessory,  211,  212,  213. 

redemption,  203,  204. 

leasing,  274,  286. 
equity  of  redemption,  an  estate,  208. 

assets  for  payment  of  debts,  285. 
notice  to  redeem,  204. 
rights  of  mortgagee,  extent  of  charge,  213. 

distress,  212. 

foreclosure,  205—208,  217. 

sale,  205. 

repairs,  215. 

receiver,  215. 

insurance,  216. 

leasing,  274,  286. 

tacking,  364. 

consolidation,  368. 
moitgagee  not  a  trustee,  216,  352, 
bound  to  account,  215. 
sale  by  court  in  lieu  of  foreclosure,  206,  217. 
devolution  of  estate  of  mortgagee,  213,  214. 
conveyance  of  land  by  vesting  order,  214. 
debt  a  primary  charge  on  the  land.  207. 
puisne  mortgage,  concealment  of  prior  charge,  366,  367. 
priority  by  notice,  219,  220,  349,  350. 

MORTGAGEE.    See  Mortgage. 

MORTGAGOR.    See  Mortgage. 

MOVABLES  AND  IMMOVABLES,  2,  6,  31. 

NEGLIGENCE. 

priority  lost  by,  347. 

as  to  custody  of  deeds,  347. 

NOTICE. 

purchaser  for  value  without,  111,  351  et  seq. 

actual  and  constructive,  356. 

from  possession  of  land,  359. 

of  deeds  and  their  contents,  357 — 359. 

from  form  and  defect  in  deeds,  348,  359. 

matter  of  search  and  inquiry,  356,  361 — 363. 

to  agent,  360. 

fraud  of  agent,  360. 
as  affecting  title  and  priority,  219,  220,  349,  350. 
to  determine  tenancy,  152,  158,  100. 
to  redeem  mortgage,  204. 

OCCUPANCY.    See  Estate  for  Life. 

PARCENERS,  46. 

PATERNAL  LINE. 

preferred  in  descent,  46. 

PERPETUITIES 

rule  stated,  317. 

period  of  gestation  allowed,  317  320. 
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?EUPETmTlES—conti/ntP(l. 

rule  applies  independently  of  event,  320. 
application  of  rule  to  remainders,  240,  '2i\,  HI 8. 

to  executory  devises  and  springing  uses,  'M'.\ 
to  terms  of  years,  31'J,  381. 
to  limitations  to  persons  by  description,  321 
to  class  of  persons,  322,  32(1. 
to    children  'and   grandctiildren,  322- 

333. 
upon  failure  of  issue,  323. 
after  limitations  in  tail,  330. 
in  alternative  of  remote  event,  328, 
limitations  restricted  by  duration  of  estate,  329. 
directions  postponing  possession,  32S. 
application  of  rule  to  powers,  332,  331. 
direction  to  accumulate  rents  and  profits,  335. 

PERSONAL  ESTATE. 

primary  assets  for  debts,  193. 

exoneration  of,  by  testator,  19i,  19."). 

from  mortgage  debt,  2(i9. 
PORTIONS. 

charged  on  land,  155,  343. 

power  of  charging,  286. 

construction  of,  as  to  vesting,  343. 

satisfaction  by  advancement,  345. 

presumption  against  double  portions,  345. 

POSSESSIO  FMATBIS,  45. 

POSSESSION. 

of  land  and  of  goods  compared,  2. 

of  lessee  for  years,  31,  149  et  seq. 

distinguished  from  seisin  of  freehold,  37. 

of  tenant  at  will,  156  et  seq. 

of  tenant  by  sufferance,  159  et  seq. 

of  copyholder,  67. 

of  mortgagor,  211 — 213. 

of  mortgagee,  215. 

as  constructive  notice,  359. 

POSSIBILITY. 

doctrine  of  remote,  241,  242. 

POSTHUMOUS  CHILD.    See  Child  ;  Perpetuity. 

POWER 

power  of  appointing  and  revoking  uses,  88,  269  et  seq. 

created  by  will,  271. 
definition  of,  appendant  or  appurtenant,  278. 
collateral  or  in  gross,  278. 
simply  collateral,  279. 
general  and  particular,  280. 
distributive  and  exclusive,  281,  282,  315. 
power  held  in  trust,  308. 

construction  of,  as  to  estates  to  be  appointed,  283. 
as  to  priority  of  operation,  285. 
as  to  duration,  334. 
power  may  co-exist  with  estate,  275. 
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POW'EV.—twifi/nird. 

construction  of  devise  as  conferring  power  or  estate,  272. 
donee  of  power  acquiring  the  fee,  275. 
suspension  of  bj'^  conveyance,  276. 
conveyance  with  reservation  of  power.  277. 
judgment  against  donee  of  power,  277. 
to  trustees  and  executors,  272. 

to  raise  charge  for  debts  and  legacies,  273. 

to  lease,  sell,  &c.,  272,  273,  285. 
time  of  execution,  287. 
consent  to  execution,  290,  292. 
form  of  execution,  by  deed  or  will,  290,  295,  305. 

by  general  devise,  29(). 
delegation  of  power,  292 — 294. 

execution  by  attorney,  293. 
uses  appointed  under,  270. 

application  of  the  rule  against  perpetuities,  271,  332. 
operation  upon  property  or  interests,  273,  274. 
non-execution  not  aided  in  equity,  306. 
partial  execution,  297. 

execution  reserving  power  of  revocation,  298,  315. 
execution  in  excess  of  power,  as  to  objects,  300. 

as  to  estate,  302. 
illusory  appointment,  315. 
defective  execution  aided  in  equity,  304. 
execution  in  fraud  of  power,  311. 
contract  or  covenant  to  execute,  307, 

PRECATORY  TRUST.    &e  Trust. 

PRIMOGENITURE,  46. 

PRIORITY.    &e Equitable  Estate  ;  Legal  Estate   Notice;  Poweu. 

PROPERTY. 

subjects  of,  2. 
civil  law  of,  4,  5, 
English  law  of,  5. 
real  and  personal,  6. 

PROVISO  FOR  CESSER.     See  Conditioxal  Limitation. 

PUR  AC' TEE  VIE.    See  Estate  for  Life. 

PURCHASE. 

words  of,  distinguished  from  limitation,  117. 

estate  of  purchaser,  85,  105,  157,  158. 

for  value  without  notice.  111,  351. 

from  trustee.  111,  352. 

by  trustee,  116. 

re-purchase  by  trustee.  111,  353. 

as  root  of  descent,  43,  44. 

PURCHASE   MONEY. 

receipt  for,  power  to  give,  112,  200,  201. 
endorsed  on  deed,  348. 
in  body  of  deed,  349. 
liability  of  purchaser  to  see  to  application  of,  200. 
lieu  of  vendor  for,  221. 

charged  primarily  on  the  land,  225. 
lien  of  purchaser  for  payments  on  account  of,  222. 
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QUIA  EM  pro  RES. 

statute  of,  12,  7(j. 

REAL  ACTIONS. 

distinguished  from  personnl  actions,  6. 
abolished,  42. 

REAL  PROPERTY. 

distinguished  from  personal  property.  G, 

RECEIPT.    See  Purchase  Money. 

RECEIVER. 

power  in  mortgagee  to  appoint.  21"). 

RECOVERY. 

used  as  convej-ance,  20,  27.  41. 

REDEMPTION.     See  Mortgage. 

RE-ENTRY.    See  Condition. 

REGISTRATION. 

of  title,  3(;."?. 
of  deeds,  302. 

as  notice,  362. 
of  Crown  debts,  361. 
of  Its  pendenii,  301. 
of  judgments,  361, 

RELEASE, 

distinguished  from  a  grant,  39. 
coQveyance  by  lease  and  release,  39. 

superseded  by  statutory  grant,  40. 

RELIEF,  19,  20. 

REMAINDER.    See  Contingent  Remainder 

creation  of,  28,  230. 

limitation  of,  after  fee  simple,  231. 

after  fee  tail,  231. 

after  term  of  years,  231. 

in  particular  estates,  232. 
tenure  of.  233. 

construction  in  favour  of  vesting,  24">. 
in  equitable  estates.  341. 

RENT. 

service,  16,  53. 

distress  for,  16. 

passes  with  reversion,  229. 

reservation  of  in  lease  under  power,  28."). 

condition  of  re-entry  for  non-payment  of,  174. 

accumulation  of,  335. 

charges  upon  rents  and  profits,  199. 

REVERSION. 

creation  of,  28,  29,  228. 

limitation  of  remainder  to  grantor  or  Iiis  heirs,  228. 

in  particular  estate,  228. 

tenure  of  particular  estate  to.  229. 

grant  of,  229. 

in  equitable  estate,  341. 
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REVOCATION.    See  Power. 

RIGHT. 

to  things,  1. 
against  persons,  2. 
of  entry,  42. 

assignment  of,  42. 
of  action,  42. 

SALE.    See  CONVERSION;  Mortgage;  Power, 

SCINTILLA  JURIS.    See  Uses. 

SEARCH. 

for  incumbrances,  356,  357,  361,  362,  363. 
notice  presumed  from,  356,  357,  362,  363. 

SEIGNORY. 

definition,  11. 

release  of,  to  copyholder,  73. 

SEISIN. 

of  freehold,  12,  82. 
livery  of,  32. 
abeyance  of,  33. 
limitations  shifting,  33. 
as'root  of  descent,  43. 
of  heir,  44. 
of  purchaser,  44. 
of  disseisor,  40,  44. 
to  support  uses,  91. 
of  copyhold,  63. 

SEIZURE    QVOTJSqUE.    See  Copyhold. 

SERJEANTY. 

grand  serjeanty,  16,  20. 
petit  serjeanty,  17,  20. 

SERVICES. 

of  tenure,  15,  17. 
knight  service,  15,  16. 
of  socage  tenure,  15,  16. 
rent  service,  16. 
in  villenage,  53. 

SETTLEMENT.    See  Powers. 

SHELLEY'S   CASE, 
rule  stated,  247. 
application  of  rule,  24,  121,  131,  248. 

to  wills,  123,  135,  138. 
estate  of  freehold  in  the  ancestor,  249. 
lease  for  life  with  remainder  for  years  to  executors,  251. 
limitations  of  estate  ^j?<?'  autre  vie,  250. 

terms  of  years,  250. 

uses,  252. 

uses  appointed  under  powers,  271. 

executory  devises,  258. 

equitable  estates,  182,  183,  342,  343. 

copyholds,  62. 
limitations  must  be  contained  in  same  instrument,  249 . 
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SOCAGE   TENURP:,  16,  17,  20. 

SOLICITOR. 

possession  of  deeds  by,  358. 

notice  to,  imputed  to  client,  So?,  360. 

where  employed  by  opposite  parties.  360. 
fraud  of,  360. 

SON. 

as  a  word  of  limitation  or  purchase,  143. 
eldest  preferred  in  descent,  46. 

SPECIAL  TAIL.     See  Estatk  ix  Fee  Tail. 

SPECIALTY.    See  Debt. 

SPECIFIC  PERFORMANCE. 

effect  of  right  to  under  Judicature  Act,  1873. ..1.51,  15.3. 
right  to,  as  creating  a  trust,  220. 

as  effecting  a  conversion  of  the  property,  223,  221,  225. 
of  agreement  to  give  a  mortgage,  218. 

SPRINGING  USES.    See  Uses. 

STEWARD. 

of  manor,  54,  68,  70. 

SUB-TENURE,  11,  12. 

SUFFERANCE. 

tenancy  at,  159,  211. 

SUIT  OF   COURT,  13. 

SURETY. 

right  to  tack  against,  365. 

consolidate  against,  368. 

SURRENDER.    See  Copyhold. 


TACKING.    See  Mortgage. 

TENANCY.    See  ESTATE  IN  Fee  Simple,  &c. 

TENANT.    See  Estate  at  Will,  &:c. 
by  sufferance,  159. 
holding  over,  159,  160. 

TENANT  RIGHT,  59. 

TENURE. 

immediate,  11. 
sub-tenure,  11. 
in  cnpito,  12. 

converted  into  common  socage,  20. 
between  tenant  and  reversioner,  34,  229. 
remainderman,  233. 
of  lessee  at  will,  157. 
of  copyholder,  52,  53,  158. 

TERM.    See  Estate  fob  Years. 
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TITLE. 

to  land,  4. 

legal  and  equitable,  'JS. 

TITLE  DEEDS.    Sec  Mortgage  ;  Notice. 

TIiUST.     >'ee  Accumulation  ;  Conveusion  ;  Equitable  Estate 
active  and  passive,  91. 
executory  and  executed,  181 — 183. 
distinguished  from  uses,  'J7. 
creation  of,  101. 
declaration  of,  101,  10."). 

precatory  trusts,  102,  109,  284,  308, 
constructive  trust,  102. 

created  by  contract,  105. 
resulting  trust,  104. 
formality  of  writing,  lOl. 

parol  evidence,  102. 
Toluntary  declaration  of,  105,  106. 
effect  of  voluntary  agreement,  106. 
effect  of  imperfect  gift,  106. 
the  cestui  que  trust  or  beneficiary,  97. 

right  to  possession,  98,  157,  159. 

right  to  dispose  of  legal  estate,  98,  99. 
the  trustee,  97. 

estate  and  office  of,  110. 

appointment  of  new  trustees,  111,  113. 

power  to  sell.  Ill,  197—199. 

power  to  give  receipts,  112,  200 — 202. 

duty  to  account,  114. 

remuneration  of,  114. 

purchase  of  trust  estate.  111,  116.  352,  353. 

profits  of  trust,  115. 

depositing  title  deeds  in  breach  of  trust,  348. 

liability  for  negligence,  115. 

liability  for  default  of  co-trustee,  115. 
indemnity  of,  115. 
estate  of  trustee  by  devise,  128. 
notice  to,  of  assignment,  349,  350. 
trustees  to  preserve  contingent  remainders,  239 
for  conversion.     See  Conveesiox. 
for  accumulation.    See  Accumulation. 

TKUSTEE.    See  Trust. 

UNDERLEASE. 

reversion  upon,  229,  232. 
no  remainder  upon,  232. 
mortgage  by,  219. 

USAGE. 

immemorial,  56. 

USES.     See  CopyHOLD  ;  Powers. 

origin  and  description  of,  78. 
disposition  of,  80. 

by  will,  48,  80. 
descent  of,  80. 
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USES — continued. 

Statute  of  Uses,  80  et  seq. 

creation  of  under,  82. 
application  to  terms  of  j-ears,  81,  OG. 
to  wills,  48,  95,  9(5. 
to  copyholds,  95. 
declaration  of  uses,  83. 
payment  of  consideration,  83,  8.5,  8G. 
resulting  uses,  83,  254. 
operation  of  the  Statute  of  Uses,  90  ct  acq. 
seisin  to  support  uses,  91. 
upon  possession  of  terms  of  years,  92. 
limitations  of  uses,  87. 

to  grantee  of  legal  estate,  92. 
upon  a  use,  93. 

to  grantor  or  his  heirs  general  or  in  tail,  89,  254,  255. 
as  remainders,  87,  250,  252. 

contingent  uses  and  doctrine  of  act ntilla  juris,  90. 
springing  and  shifting  uses,  88,  253,  254. 
construction  of  future  uses  as  remainders,  255. 
rule  against  perpetuities  applied  to,  319. 

VENDOR. 

trustee  for  purchaser  of  land  agreed  to  be  sold,  85,  105.  157.  158. 
liability  to  account  for  rents  and  profits.  221. 
lien  for  unpaid  purchase  money,  210,  221—223. 
when  lost,  221. 

VESTED. 

meaning  of  term,  32. 

construction  in  favour  of  vesting,  245. 

VILLENAGE. 
origin  of,  52. 
pure  villenage,  58. 
villein  socage.  58. 

VOLUNTARY   CONVEYA^X•E. 
no  resulting  trust  upon,  105,  10(3. 
for  purpose  which  fails,  104. 
voluntary  declaration  of  trust,  105.  KiG. 
void  against  purchaser  or  creditor.  I(i5. 
voluntary  agreement.  !()(;. 
imperfect  gift,  10(). 

WAIVE  K. 

of  forfeiture  of  copyhuld,  72. 

under  condition,  171  et  seq. 

effect  of,  179. 

statutory  restriction  of  effect  of,  170.  180. 

WARDSHIP,  18,  20. 

WASTE. 

land  of  manor.  13. 

approvement  of,  by  lord.  13. 
by  copyholder.  71. 
by  tenant  at  will.  158. 
L.P.L.  U  u 
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WIDOW. 

estate  during  widowhood.  105. 
power  to  charge  jointure,  273,  314. 

WIFE. 

purchase  in  name  of,  103. 

WILD'S   CASE, 
rule  in,  142. 

WILL.    See  Power. 

land  not  devisable  at  common  law,  48. 
use  of  land  devisable,  48,  80. 
Statute  of  Wills,  49. 
devise  of  copyholds.  65. 
devise  of  future  estates,  50. 
executory  devise,  257  et  scq. 
application  of  the  rule  in  Shelley  s  Ctue,  258. 
construction  of  wills.  50 
technical  terms,  51. 

WRITING. 

not  required  at  common  law  for  feoffment,  32,  35. 
statutory  requirement  of.  for  feoffment,  35,  36. 

for  lease.  34,  150,  151. 

for  custom  of  trust,  83,  101. 

in  the  case  of  mortgages,  216,  217,  21f 

YEAR.    Sec  Estate  for  Years. 

YORKSHIRE. 

register  of  deeds,  363. 
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Dangers  on  or  near  the  Highway— Dangerous  Buildings  and 
Chattels. 

DEATH  DUTIES.— Harman's  Death  and  Estate  Duties. 

—Fourth  Edition.     1921.  10s. Qd. 

Webster-Brown's    Finance    Acts.— (Estate   and    other 

Death  Duties.)     Fourth  Edition.     1921.     Net,   11.   5s. 

DIARY.— The    Lawyer's    Companion    and    Diary    and 
London  and  Provincial  Law  Directory. 

Net,  OS.  to   13s.     Full  Particulars  on  application. 

DICTIONARY.— Pocket     Law    Lexicon.— Fifth    Edition. 

By  Leonard  W.  J.  Costeli.o.     1921.  iVe^,  10s. 

Wharton's  Law  Lexicon.— Twelfth  Edition.    By  E.  A. 

WURTZBURG.      1916.  21.  10s. 

DIGEST.— Mews'  Digest  to  End  of  1923. 

Full  particulars  on  application. 

DIVORCE.— Browne    and    Watts'  Law  and  Practice  in 
Divorce,    &c. ;    incorporating     Oakley's     Divorce 

Practice.^Tenth  Edition.     1924.  Net,  21.  2s. 

EASEMENTS.— Goddard's  Treatise  on  the  Law  of  Ease- 
ments.—Eighth  Edition.    1921.  Net, 11.  10s. 

EDUCATION.— Aggs  and  Knowles'  Handbook  on  Edu- 
cation.—1922.  Net,  6s.  6d. 

ELECTIONS.— Rogers'     Parliamentary     Elections     and 

Petitions. — Nineteenth  Edition.     By  C.  W.  Williams. 

With  Addenda,  March,   1922.  Net, 11.  5s. 

ELECTRICITY.— Knowles'  Law  relating  to  Electricity. 

— In  two  Parts.     Part  I.,  Electric  Lighting  and  Power; 

Part  II.,  Electric  Traction.     1911.  21.  10s. 

The  Parts  may  be  had  separately,  each  11.  5s.  net. 

EQUITY.— Seton's   Forms   of   Judgments   and    Orders. 

With  Practical  Notes.      Seventh   Edition.      By  A.  E. 

Ingpen,   K.C,   F.   T.    Bloxham  and  H.  G.   Garrett. 

3  vols.     1912.  61. 

Smith's    Practical    Exposition  of    the  Principles  of 

Equity.— Fifth  Fxiition.     1914.  21«. 

Westby-Nunn's  Pocket  Bar  Final. — Vol.  I. — Equity. 

1922.  Net,2s.6d. 


ESTOPPEL —Everest  and  Strode's  Law  of  EstoppeL— 

Third  Edition.     1923.  iVe^  IZ. 

EVIDENCE.— Holt's  Outline  of  the  Rules  of  Evidence. 

—Second  Edition.     1924.  Net, 2s. 

EXAMINATION,   SOLICITORS'    (INTERMEDIATE).- 

Hammond's    Guide   to  Stephen's    Commentaries. 

1923.  Net,  10s. 

EXCESS    PROFITS.-Sutcliffe's    Excess    Profits    Duty. 

With  Supplement  bringing  the  Work  down  to  1920.    lO^'. 

EXECUTORS.— Walker's  Law  relating  to  Executors  and 

Administrators.— Fifth  Edition.     1920.        Net,U.os. 

Williams'  Law  of  Executors  and  Administrators.— 
Eleventh  Edition.  By  Sydney  E.  WilliaiMS.  2  vols. 
1921.  Net,  51. 

FORMS.— Bowstead's  Collection  of  Forms  and  Prece- 
dents.—2  vols.     1914.  Net, 21.  10s. 

Chitty's  Forms  of  Civil  Proceedings  in  the  King's 
Bench  Division.— Fifteenth  Edition.  By  Sir  Tjiom.\s 
WillesChitty  and  Philip  Clark.     1923r      Net,  21.  5s 

Daniell's  Chancery  Forms  and  Precedents.— Sixth 
Edition.  By  Eichard  White,  Frank  E.  W.  Nichols 
and  H.  G.  Garrett.     1914.  21.  10s. 

GERMAN  CONSTITUTION.— Oppenheimer's  Constitu- 
tion of  the  German  Republic.    1923.       Net,  lOs.  6d. 

HIRE-PURCHASE  SYSTEM.-Russell's  Practical  Manual 
of  Hire-Trade  Law.— Fifth  Edition.  With  Supple- 
ment to  June,  1920.  Net,  10s.  6d. 

INCOME  TAX.-Aggs'  Income  Tax,  1918.  Net,12s.6d. 
Konstam  on  the  Law  of  Income  Tax.— Second  Edi- 
tion.    1923.  Net,  11.  17s.  6d. 

INSURANCE.  -Arnould's  Law  of  Marine  Insurance  and 
Average. — Eleventh  Edition.  By  Edward  Louis  de 
Hart  and  Ralph  Iliff  Simey.     2  vols.     (In  the  press.) 

INTERNATIONAL  LAW.— Wheaton's  Elements  of  Inter- 
national Law.— Fifth  English  Edition.  By  Coleman 
Phillipson,   LL.D.      1916.  21. 

INVESTIGATION    OF    TITLE.-Jackson    and    Gosset's 

Investigation  of  Title.— Fourth  Edition.    1922.    2O5. 
JUSTICES'  NOTE  BOOK.-See  Magistrates'  Practice. 
LANDLORD  AND  TENANT.— Cairns'  Leading  Cases  on 

Rent  Restriction.— With  an  Introductory  Outline. 
1923.  Net,  5s 

Sophian's  Rent  Restrictions  Acts,  1920,  1923.— 1923. 

Net,  7s.  6d. 

Woodfall's  Law  of  Landlord  and  Tenant.— Twenty- 
first  Edition.  By  Aubrey  J.  Spbncek.  1924.  Net,  2l.  108. 


LAW  JOURNAL  REPORTS. 

Annual  Subscription,  net,  4l.  10s. 

Law  Journal   Weekly  Newspaper.  U.  16s.  extra. 

LAW  LIST,  1924.  Net,  12s. 

LAW   QUARTERLY   REVIEW.         Annual  Subscription,  11. 

LAWYER'S  COMPANION  AND  DIARY.-See  Diary. 

LEADING  CASES.— Cairns.    Vide  Landlord  and  Tenant. 

Caporn's  Selected  Cases  on  the  Law  of  Contracts.— 

Third  Edition.      1920.  25s. 

Randall's   Selection  of   Leading   Cases  in  Equity.— 

1912.  10s.  6d. 

Shirley's  Selection  of  Leading  Cases  in  the  Common 

Law.— Ninth  Edition.     By  E.  Watson.     1913.         18s. 

Warburton's  Leading  Cases  in  Criminal  Law.— Fifth 

Edition.     By  the  late  H.  Warburton  and  Claude  H. 

Grundy.     1921.  i;. 

LEAGUE    OF    NATIONS.-Pollock   on    the    League   of 

Nations.— By  Rt.  Hon.   Sir  Frederick  Pollock,  Bt., 
K.C.     Second  Edition.      1922.  Net,16s. 

LEGAL  HISTORY.-Deans'  Student's  Legal  History.- 

Fourth  Edition.     1921.  15s. 

LEGAL  INTERPRETATION.— Beal's  Cardinal  Rules  of 

Legal    Interpretation.— Third    Edition.    By    A.    E. 

Randall.     1924.  Net,  21. 

LIBEL  AND  SLANDER.— Ball's  Law  of  Libel  as  affecting 

Newspapers  and  Journalists.— 1912.  6s. 

Odgers'  Digest  of  the  Law  of  Libel  and  Slander.— 

Fifth  Edition.     1911.  U.  18s. 

LUNACY. — Heywood  and  Massey's  Lunacy  Practice.— 

Fifth  Edition.     1920.  U.   lOs. 

Theobald's  Law  relating  to  Lunacy.— By  Sir  Henry 

Studdy  Theobald,   K.C,   lately  a  Master  in  Lunacy. 

1924.  Net,2l.l0s. 

MAGISTRATES'  PRACTICE.-Wigram's  Justices'  Note- 
Book. — Containing  a  short  account  of  the  Jurisdiction 
and  Duties  of  Justices,  and  an  Epitome  of  Criminal 
Law.  Tenth  Edition.  By  John  Edwin  Mitchell,  J.P, 
1923.  12s.  6d. 

MENTAL  DEFICiENCY.-Davey's  Law  relating  to  the 
Mentally   Defective.- Second    Edition.      1914.        10s. 

MERCANTILE  LAW.— Smith's  Compendium  of  Mer- 
cantile Law.— Twelfth  Edition.  By  J.  H.  Watts, 
Barrister- at- Law.      1924.  Net,  21.  2s. 

MORTGAGE.— Cootes  Treatise  on  the  Law  of  Mort- 
gages.—Eighth  Edition.  By  Sydney  E.  Williams. 
2  vols.     1912.  Net,3l.3s, 


NISI  PRIUS.— Roscoe.     Vide  Civil  Actions. 

NOTARY. — Brooke's  Office  and  Practice  of  a  Notary. 

— Seventh  Edition.     By  J.  Cranstoun.     1913.     1/.   10s. 

OBLIGATIONS.— Walton  on  the  Egyptian  Law  of  Obli- 
gations. A  Comparative  Study,  with  special  reference 
to  the  French  and  the  English  Law.  2  Vols.  Second 
Edition.     1923.  Net, 21.  10s. 

PARTNERSHIP.-Pollock's  Digest  of  the  Law  of 
Partnership.— Eleventh  Edition.  1920.  155. 

PATENTS.— Thompson's  Hand-book  of  Patent  Law  of 

all  Countries.- Eighteenth  Edition.     1920.      Net,6s. 
%*  British  Portion  only.  Net,  Is. 

PEACE  TREATY.— Picciotto  and  Wort's  Treaty  ot  Peace 
with  Germany:  Clauses  affecting  Mercantile  Law. 

1919.  Net,  6s. 

PLEADING.— Bullen  and  Leake's  Precedents  of  Plead- 
ings.—Eighth  Edition.     By  W.  Wyatt  Paine.     1924. 
Net,  21.   10s.     (Nearly  ready.) 
Odgers'  Principles  of  Pleading  and  Practice.— Eighth 
Edition  (Revised  Reprint).      1922.  15s. 

POOR  LAW  SETTLEMENT.-Davey's  Poor  Law  Settle- 
ment and  Removal. — Second  Edition.    1913.         15s. 

POWERS.— Farwell's    Concise    Treatise   on    Powers.— 

Third  Edition.     1916.  11.  15s. 

PRIVATE    BILLS.— Landers'    Procedure    and    Practice 

relating  to  Private    Bills  in    Parliament.       1919. 

1^.  12s. 
PRIZE  CASES.— Cases  Decided  in  the  Prize  Court  and 
on  Appeal  to  the  Privy  Council. 

Each  Part  Net,  7s.  6d. 
PROBATE,    DIVORCE    AND    ADMIRALTY.— Westby- 
Nunn's  Principles  of  Probate,  Divorce  and  Admi- 
ralty for  Articled  Clerks.    1922.  Net,  7s.  Qd. 
PROPERTY.— Marcy  and  Formoy's  Short  Epitome  of, 
and  Guide  to,  the  Law  of  Property  Act,  1922.— 
1923.  Net,8s.6d. 
Strahan's  General  View  of  the  Law  of  Property.— 
Sixth  Edition.     1919.  16s. 
A  Collection  of  Cases  and  Statutes  on  Real  Property 
Law. — Published   on  behalf   of  the   Society  of  Public 
Teachers  of  Law.                                                      Net,  35s. 
The  Cases  and  Statutes  sold  separately.     Eachnet,6d. 
Full  Particulars  on  application. 
RAILWAYS.— Aggs  and   Knowles'    Handbook  on   Rail- 
ways.   1922.                                                              Net,  OS. 
Disney's  Law  of  Carriage  by  Railway.— Sixth  Edition. 
1923.                                                                     Net,  12s.  6d. 


RATING.— Davey's  Law  of  Rating.— With  Supplement 
bringing  the  Work  down  to  January,  1924.  Net,  ll.  10«. 
%*  The  Supplement  may  he  had  separately,  Net,  7s.  6d. 

RECEIVERS  AND  MANAGERS.— Riviere's  Law  relating 
to  Receivers  and  Managers.— 1912.  9s. 

RENT  RESTRICTIONS.— See  Landlord  and  Tenant. 

ROMAN  PRAETORS,  THE.— By  Gilbert  T  Sadler, 
M.A.,   LL.B.      1922.  Net,  5s. 

SHIPPING.— Temperley's    Merchant    Shipping    Acts.— 

Third  Edition.     1922.  Net,  21.  10s. 

SMALL  HOLDINGS.— Spencer's  Small  Holdings  and 
Allotments  Acts.— Second  Edition.     1920.  10s. 

SPECIFIC  PERFORMANCE.-Fry's  Treatise  on  the 
Specific  Performance  of  Contracts.— Sixth  Edition. 
By  G.  R.  NoRTHCOTE.     1921.  21.10s. 

STAMP  LAWS.— Highmore's  Stamp  Laws.— Fourth  Edi- 
tion.    By  C.  C.  Gallagher.     1921.  Net, 15s. 

STATUTES.— Chitty's  Statutes  to  End  of  1923.  Net,  231. 
Full  Particulars  on  application. 

TORTS.— Addison's  Law  of  Torts.— Eighth  Edition.  By 
W.  E.  Gordon  and  W.  H.  Griffith.   1906.  Net,  11.  18s. 

Pollock's  Law  of  Torts.— Twelfth  Edition.    By  the  Rt. 
Hon.  Sir  Fredk.  Pollock,  Bart.,  K.C.     1923.    11.  12s. 

TRADE  MARKS.-Sebastian's  Law  of  Trade  Mark 
Registration. — Second  Edition.  By  L.  B.  Sebastian, 
F.  E.   Bray  and  J.  Q.  IIenriques.     1922.         Net, 15s. 

TRADE  UNIONS.— Greenwood's  Law  relating  to  Trade 

Unions.— 1911.     With  Supplement,  1913.  10s. 

TRANSPORT.-Robertson's  Ministry  of  Transport  Act, 
1919. — With  an  Introduction  and  Notes.  Net,  6s. 

TRUSTS  AND  TRUSTEES.— Godefroi  on  the  Law  of 
Trusts  and  Trustees. — Fourth  Edition.  By  Sydney 
E.  Williams.     1915.  11. 16s. 

WATER.— O'Hagan's  Law  of  Water  in  Greater  London. 
1920.  Net,  11. 

WILLS.— Theobald's  Concise  Treatise  on  the  Law  of 
Wills.— Seventh  Edition.     1908.  21. 

WORKMEN'S  COMPENSATION.-Knowles'  Law  relat- 
ing to  Compensation  for  Injuries  to  Workmen.— 
Fouith  Edition.     1924.  Net,  30s. 

Workmen's  Compensation  and  Insurance  Reports. 

Annual  Subscription,  30s.  net  {post  free). 

STEVENS  &L  SONS,  Ltd.,  119  6l  120,  Chancery  Lane,  London. 
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